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VIRGINIA. 


NoRTH^s  Ex'r.  V.  Pebrow  and  others.  1826. 

January, 

Oq  a  motioD  to  diitolfe  an  iojonetioo,  it  ought  not  tn  be  required  of  the  defen-  4i  ^ 

dant,  to  ioTalidate,  hy  full  proof,  the  allegations  of  the  bill ;  but  the  burthen  ^}^   ' 

of  proof  lies  on  the  plaintiff  to  support  them.    All  that  'is  required  of  the  de- 
fendant, ia,  to  shew  that  the  eyidenee  of  the  plaiotifr  is  entitled  to  no  credit. 

This  was  an  appeal  from  the  Chancery  Court  of  Lynch* 
burg. 

Anthony  Jfforth  filed  his  biU,  alleging,  liiat  on  the  10th 
day  of  March,  1823,  T%omas  A,  North  conveyed  by  deed  < 
of  trust  to  Ori^  Barksdale  several  slaves  and  other  pro- 
perty, for  the  purposes  therein  mentioned;  which  deed 
was  recorded  as  to  T7u>mas  A.  North,  on  the  11th  day  of 
the  tame  month,  and  as  to  the  other  parties,  on  the  12th 
day  of  January,  1824;  that  on  the  19th  day  of  February, 

Vol.  ly.  1 


Cburt  of  %^ppeals  of  Virginia. 

1826.  1824,  the  trustee,  having  advertised  the  &aid  property^ 
y^^^!^^  sold  all  of  it  that  he  could  get,  at  the  house  of  the  said 
Thomas  •^^  North;  and  the  complainant  purchased,  among 
other  property,  a  negro  man  named  George,  who  was  de- 
livered to  the  complainant  and  carried  to  his  residence  in 
another  county;  that  the  said  slave  returned,  by  permission 
of  the  complainant,  to  his  former  residence,  for  a  short 
time,  when  he  was  seized  by  Heyden,  a  Deputy  Sheriff  of 
Campbell  county,  under  an  execution  in  favour  of  Stephen 
Perrow  against  the  said  Thomas  A,  North;  that  the  said 
Perrow  threatens  to  indemnify  the  Sheriff,  and  force  a 
sale  of  the  said  slave;  that  the  slave  possesses  a  peculiar 
value  to  the  complainant,  having  been  raised  in  his  family, 
and  if  he  shoold  be  sold,  he  may  be  carried  off  to  foreign 
parts,  or  exposed  to  cruelty  and  hardships,  against  which 
no  legal  remedy  could  guard.  He  therefore  prayed,  that 
Perrow,  Heyden  and  Hunter,  the  Sheriffof  Campbell  coun- 
ty, might  be  made  defendants;  and  that  they  should  be  in* 
joined  from  selling  the  said  slave,  and  be  compelled  to 
restore  him  to  the  complainant. 

The  Chancellor  refused  the  injunction,  but  it  was  awar- 
ded by  a  Judge  of  the  Court  of  Appeals. 

The  complainant  died,  and  the  suit  was  revived  in  the 
name  of  his  executor. 

Perrow  answered,  (protesting  against  the  jurisdiction  of 
the  Court,)  that  the  judgment  on  which  the  said  execu- 
tion issued  was  for  money  which  the  defendant  had  been 
compelled  to  pajp^  as  the  surety  of  the  said  Thomas  ^. 
North  :  that  the  slave  in  question,  was  not,  at  the  time, 
the  said  execution  was  levied,  the  property  of  the  com- 
plainant; but,  so  far  as  the  creditors  of  T.  A,  North  were 
concerned,  he  was  his  property:  that  the  deed  of  trust 
mentioned  in  the  bill,  was  fraudulent,  and  made  with  the 
view  of  protecting  the  property  of  the  said  T.  A,  North 
from  the  claims  of  his  creditors,  and  not  founded  on  any 
valuable  consideration,  or  if  any,  on  a  grossly  inadequate 
one:  that  by  the  deed,  nearly  the  whole  of  T  •5.  North* s 
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estate,  real  and  personal,  was  conveyed  for  the  benefit  of  1826. 
the  complainant:  that  the  complainant  was  the  father  of  the  J^^J^ 
said  71  A,  Norths  and  the  latter  having  become  mach  in-  North's 
volved  in  debt,  they  combined  and  confederated  together,  ^J^' 
to  shelter  and  protect  the  property  of  the  son  from  the  P*"^*^- 
claims  of  bis  just  creditors;  and  the  said  deed  of  trust  was 
the  fruit  of  this  combination:  that  tlie  property  sold  under 
•  the  deed  of  trust,  was  fairly  worth  from  five  to  six  thou- 
sand dollars;  but  it  was  so  obvious  to  the  company  that  at- 
tended the  sale,  that  the  deed  was  fraudulent,  that  no  per- 
son bid  for  any  part  of  it,  but  the  complainant,  who  pur- 
chased it  for  about  three  thousand  dollars,  except  a  few 
hogs,  and  a  small  mare,  which  were  bought  by  one  of  his 
sons:  that  a  sofi-in-law  of  the  complainant  was  the  crier  at 
the  sale,  and  the  greater  part  of  it  was  knocked  out  to  him 
at.his  first  bid:  that  after  the  sale,  the  complainant  permit- 
ted the  said  7.  A.  North  to  retain  possession  of  the  land, 
and  all  his  household  and  kitchen  furniture:  that  as  to  the 
slaves,  they  were  removed  to  the  county  of  Charlotte,  in 
a  few  months  after  the  sale,  by  the  complainant,  but  he 
immediately  sent  back  to  the  said  T.^.  Norlhy  the  same 
number  of  other  slaves,  of  equal  value,  which  have  ever 
since  remained  in  the  possession,  and  under  the  control, 
of  the  said  71  A*  North,  The  defendant  therefore  affirm- 
ed, that  the  said  deed  was  fraudulent  and  void  against  cre- 
ditors. 

Affidavits  were  taken' to  prove  the  fraudulent  intention 
with  which  the  conveyance  was  made.  The  deed  of  trust 
recited,  that  Thomas  A.  North  was  indebted  to  Anthony 
Northj  in  the  sum  of  113000;  to  satisfy  which,  the  pro- 
perty, real  and  personal,  therein  mentioned,  was  conveyed 
in  trust  to  Grief  Barksdale, 

The  Chancellor  dissolved  the  injunction;  and  at  a  sub- 
sequent day,  the  complainant  moved  the  Court  to  re-instate 
it. .   This  motion  was  rejected,  on  the  ground  of  want  of 
jurisdiction,  as  the  remedy  at  law  was  complete. 
From  this  order  the  complainant  appealed. 


I  Court  of  Appeals  of  Virginia. 

1826.        Johnsoriy  for  the  appellant. 

January. 

North'k        Leigh,  for  the  appellee. 

ex'or. 

V. 

Pcrrow.       January  27.     The  President  delivered  his  opioion^ 
in  which  the  other  Judges  concurred.* 

Upon  the  proofs  in  this  case,  it  is  unnecessary  to  de-  ^ 
cide  the  question  of  jurisdiction.  The  evidence  in  the  re- 
cord does  not  only  raise  the  suspicion  of  fraud  in  the  deed 
(as  was  admitted  by  the  counsel  for  the  appellant,)  but  is 
so  strong,  as,  in  my  opinion,  to  render  it  very  improba- 
ble, if  not  impossible,  that  it  can  be  refuted  by  any  testi- 
mony hereafter  to  be  taken.  On  a  motion  to  dissolve,  it 
ought  not  to  be  required  of  the  defendant,  to  invalidate,  by 
full  proof,  the  allegations. in  the  bill.  The  burthen  of  proof 
lies  on  the  plaintiff  to  support  them.  Having  obtained  the 
/  injunction  on  the  prima  facie  evidence  of  his  oath,  or 

other  proofs,  all  that  is  expected  of  the  defendant  is,  to 
shew  that  it  is  entitled  to  no  credit.  To  wait  for  full  proof^ 
before  the  injunction  is  dissolved,  would  produce  great  de- 
lay and  much  mischief.  In  no  case,  could  the  injunction 
be  dissolved  until  the  cause  was  ready  for  a  final  hearing; 
and  in  every  case,  by  an  appeal  from  the  decree,  the  in- 
junction would  be  continued  until  the  final  decision  of  the 
case  in  this  Court.  There  might  be  more  hesitation  in  af- 
firming the  decree  of  the  Chancellor,  if  the  appellant  would 
be  deprived  thereby  of  his  right  to  produce  further  evi- 
dence; but  that  not  being  the  effect  of  the  affirmance  of  the 
decree  here,  for  the  reasons  stated  the  decree  is  affirmed. 

*  Judge  Cabxll,  abseet. 
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Wilson  v.  Shackleforb.  1826. 

January. 

Bjr  the  eoramoB  law,  the  Teodor  of  periooal  property  it  not  auwemUe  lor 
the  quality  of  the  thiog  sold,  cmlen  he  either  wmrrants  its  qoalitj,  or  makes 
■ome  false  representatioo  in  respeet  to  it,  or,  knowing  of  the  defeet,  omiu  to 
disclose  it ;  and  this  is  the  lav  of  Virginia. 

»     This  was  an  appeal  from  the  Chancery  Court  of  Rich- 
mond. 

fVilson  filed  his  bill,  stating  that  in  1821,  he  purchased 
of  Shackleford  a  ne^o  woman  and  three  children^  for 
which  he  executed  his  bond  ip^yMe  six  months  after  date, 
for  i  700  :  that  the  complainant  believed,  from  \h^  state- 
ments and  representations  of  the  defendant,  that  the  woman 
was  sound  and  healthy,  and  gave  him  a  sound  price:  that 
a  few  days  (perhaps  the  next  day)  after  she  came  into  the 
possession  of  your  complainant^  he  disposed  of  her  to  one 
John  Brofwny  who  very  shortly  thereafter  discovered  that 
she  was  diseased,  and  returned  her  to  the  complainaht; 
when  she  was  examined^  and  pronounced  unsound,  by  a 
physician  of  great  reputation,  and  she  was  taken  back  by 
the  complainant:  that  when  the  defendant  was  called  on  to 
take  the  woman  back,  he  positively  ^refused,  alleging  that 
she  was  not  seriously  diseased;  and  that  the  medical  gen- 
tleman was'deceived,  but  proposed  to  the  complainant  that 
he  should  carry  her  to  South  Carolina,  (where  he  was  then 
going,)  and  that  if  she  was  not  well  before  she  was  sold, 
that  he  would  do  what  was  right  on  his  return:  that,  un- 
der this  agreement,  the  complainant  carried  the  negroes  to 
South  Carolina:  that  the  malady  mcr^^std,  while  travellingi 
and  before  her  arrival  it  was  obvious  that  she  was  labour- 
ing under  an  inveterate  dropsy:  that  the  complainant  had 
her  examined  by  several  medical  gentlemen,  who  thought 
her  incurable;  and  he  sold  her  and  her  children  to  a  pur- 
chaser with  a  full  knowledge  of  her  situation,  for  8475^ 
being  0225  less  than  the  sum  for  which  he  had  executed 
his  bond  to  the  defendant,  in  addition  to  the  charges  and 
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1826.     trouble  of  removing  them:  tfiat,  nevertheless,  the  defen- 

^^^!^^  dant  has  obtained  a  judgment  for  the  full  amount  of  the 

Wilson    bond:  that  the  complainant,  not  being  able  to  avail  himself 

Sha^ie-   ^f  ^^^  defence  at  law,  instituted  a  suit  in  the  County  Court 

f<»rd.     of  Mecklenburg,  for  the  fraud,  but  has  not  been  yet  able 

to  get  a  judgment:  that  an  execution  has  been  levied  on  his 

property.     He  therefore  prayed  that  an  injunction  might 

be  granted  to  prohibit  the  defendant  from  proceeding  fur^ 

ther  with  his  execution,  until  the  decision  of  the  action  for 

the  fraud,  &c. 

The  injunction  was  awarded,  upon  condition  that  the 
plaintiff  should  dismiss  his  action  at  law. 

Affidavits  were  taken  on  the  part  of  the  plaintiff,  to  prove 
the  unsoundness  of  the  negro  woman  in  question;  and  oq 
the  part  of  the  defendant,  to  prove  his  ignorance  of  her 
disease,  at  the  time  of  the  sale.  One  witness  says,  in  an- 
swer to  the  question  put  by  fViison,  whether  Shackl^ord 
did  not  promise  that  if  the  negroes  proved  to  be  unsound, 
he  would  do  what  was  right,  *^I  most  think  he  did;'^  and 
another  witness,  in  answer  to  a  similar  question,  put  by  the 
same  person,  replied,  ^'I  believe  he  did.'^ 

The  defendant  answered,  denying  that  the  negro  was  u&- 
sound  when  he  sold  her  to  the  complainant,  ais  far  as  he 
knew  of  believed:  that  at  the  time  of  the  contract,  there 
were  no  indications  in  her  appearance,  of  unsoundness,  nor 
any  suggestion  of  it  by  the  complainant,  and  no  suspicion 
of  it  by  the  defendant:  that  the  complainant,  being  a  negro 
trader,  carried  her  to  South  Carcrfina;  and  not  realising  as 
much  profit  as  he  expected,  seeks  his  indemnification  in 
this  way:  that  he  does  not  conceive  himself  bound  to  re* 
pair  the  losses,  if  any  had  been  sustained,  which  the  com- 
plainant might  have  incurred  in  hawking  the  woman  about: 
that  the  defendant  refused  to  take  her  back,  and  never 
agreed,  or  gave  the  least  right  to  believe,  that  he  would  be 
accountable  for  any  thing  that  might  happen,  &;c. 

On  motion  of  the  defendant,  the  Court  dissolved  the  in- 
juQction;  and  the  plaintiff  appealed  to  this  Court. 


Court  qf  Spptah  of  Virginia. 
Spooner^  for  the  appeUant.  1826. 


Ltigkf  for  the  appellee.  Wiimi 


V. 

SbMUe- 


January  28.     Judge  Gr£SN  delivered  his  opinion^  in      ***• 
which  the  other  Judges  concurred. 

The  only  ground  upon  which  the  appellant  can  ekim  re- 
lief,  is,  that  the  slaye  which  he  purchased  from  the  appellee 
was,  at  th§  time  of  the  purchase,  affected  by  a  disease  which 
finally  proved  fatal,  but  which  was  not  known  or  suspect- 
ed by  the  rendoTj  at  the  time  of  the  S9i\e*  The  charge  in 
the  bill,  that  Shackle/ore^  after  the  woman  was  discover- 
ed to  be  diseased^  promised  to  do  what  was  right,  \»  denied 
by  the  answer,  and  not  proved.  Of  the  two  witnesses  who 
speak  upon  this  subject,  in  answer  to  leading  questions  by 
the  plaintiff,  one  says,  <^I  most  think  he  did;''  and  the 
other  says,  '^  I  believe  he  did."  If,  however,  such  a  pro- 
mise were  made,  it  would  only  bind  him  to  do  what,  in 
point  of  law,  he  was  bound  to  do. 

By  the  civil  law,  the  vendor  who  sold  property  at  a 
sound  pricey  was  held  bound  to  warrant  against  all  secret 
defects,  whether  they  were  known  to  him  or  not;  even  if 
he  had  made  no  warranty  or  representation  whatsoever,  in 
respect  to  the  qualities  of  the  property.  1  DomaL  80« 
And  this  rule  has  been  adopted  in  Connecticujt  and  North 
and  South  Carolina. 

But,  by  the  oommon  law  of  England,  which  is  our  law, 
it  has  been  held  uniformly,  from  the  earliest  times,  that  the 
vendor  is  not  answerable  for  the  quality  ot  the  thing  sold, 
unless  he  either  warrants  its  quality,  or  makes  seme  false 
representation  in  respect  to  it;  or,  knowing  of  the  defect^ 
omits  to  disclose  it;  in  which  ease,  the  suppression  of  the 
truth  is  a  fraud.  The  same  doctrine  has  been  held  in  nuny 
of  the  United  States*  (See' the  cases  cited  in  Peake*8  Ni. 
Pri,  Cases  115,  in  the  note  to  Mellish  v.  Matieaux  and 
others,  a«d  in  Cooper^ s  Justinian  610,  and  JDwfdop  v- 
Wavghf  Peake's  Ni.  Pri.  Cases  123.) 
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IS26.        If  we  doubted  whether  the  rule  of  the  civil  law  or  that 
^^^2[^  of  the  common  laW  were  the  most  just  or  conyenient,  we 
Wi\wKi    should  be  bound  to  adhere  to  the  latter. 
siiMkie.       'I'he  order  dissolving  the  injunction  should  be  affirmed. 

ford. 
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1826.  Saunders  v.  Pate  and  others. 

January, 

A  SherifT  selling  under  execation,  with  good  faith,  incars  no  retponittrility  tt 
to  iitie  f  there  being  no  implied  wamntj,  raised  hy  law,  under  such  a  sale. 
The  rule  c«veai  emptor  applies  to  sueh  a  ease. 

Qt<<rre,  whether  the  retam  of  the  SherifT,  on  an  execution,  can  be  used  as 
evidence  for  hiiUy  in  a  suit  bj  the  purchaser  of  property  sold  under  execu- 
tion ? 

Qwtref  whether  the  purchaser  of  property  sold  under  execution,  can  have 
the  benefit  of  an  indemnifying  bond,  giyen  to  the  SherifT,  on  the  principle  of 
9ub»titution? 

This  was  .an  appeal  from  the  Chancery  Court  of  Lynch- 
burg. 

The  bill  was  filed  by  Saunders^  setting  forth  the  follow- 
ing case:  That  John  Pate  obtained  a  judgment  against 
James  fFrighty  and  sued  out  a  Ca.  Sa.  which  was  levied 
by  a  Deputy  of  Samuel  Hancock^  Sheriff  of  Bedford 
county;  upon  which  Wright  delivered  to  the  said  Sheriff, 
two  negro  men,  named  York  and  Primus,  in  discharge  of 
his  body:  that  the  said  negroes  were  about  to  be  set  up  to 
sale  to  satisfy  the  said  execution,  when  the  sale  was  for- 
bidden by  Bead  and  Sobertson,  who  claimed  them,  by 
virtue  of  a  deed  of  trust,  in  which  they  were  trustees,  to 
secure  the  payment  of  certain  debts  therein  specified:  that 
the  Sheriff  refusing  to  proceed,  unless  be  was  indemnified, 
John  Pate  tendered  to  the  said  Deputy  Sheriff  his  bond^ 
with  Edmund  Pate  as  his  surety,  and  the  said  Deputy 
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proceeded  with  the  sale:   that  the  complainant  was  the    IS2Q. 
highest  bidder,  at  about  0500;  and  the  negroes  were  cried  ^^^1^!^^ 
out  to  hinriy  and  deUyered  into  his  possession,  and  the  pur-  Snndert 
chase  money  paid:  that  Read^nd.  Robertson  brought  ajiuit  p^t^'ice. 
against  the  complainadt,  for  the  said  negroes;  in  which  the 
plaintiffs  proved  a  superior  title,  and  recovered  the  said 
negroes;  which  judgment  was  affirmed  by  the  Court  of 
Appeals:  that  the  complainant  has  fully  discharged  the  said 
judgment;  so  that  he  has  twice  paid  the  price  of  the  ne- 
groes: that  James  Wright ^  the  original  proprietor  of  the 
slaves,  is  utterly  insolvent.  He  therefore  prayed  that  Han^ 
cock  the  Sheri^   Goggin  his  Deputy,  John  Pate,  and 
Edmund  Pate  his  surety,  might  be  made  defendants,  and 
that  they  might  be  decreed  to  pay  the  amount  paid  upon 
the  purchase  at  the  Sheriff's  sale,  with  interest,  &c. 

The  answer  of  Ooggin^  the  Deputy  Sheriff,  states,  that 
he  only  sold  fVright^s  right  and  title  in  the  said  slaves, 
and  no  other:  that  Wright  had  previously  obtained  an  in- 
junction to  slay  Read  and  Robertson  from  selling  the  said 
slaves  under  the  deed  of  trust  aforesaid;  and  that  he  had 
given  the  said  Saunders,  amongst  others,  as  his  surety  on 
the  injunction  bond:  that  the  creditors  in  the  said  deed  ex- 
hibited the  deed  at  the  sale;  when  the  complainant  pur- 
chased the  slaves,  as  the  respondent  believes,  to  save  him- 
self from  the  consequences  of  his  suretyship,  and  prevent 
the  slaves  from  being  carried  off  by  any  other  purchaser: 
that  at  the  pressing  instance  of  Pate,  and,  he  believes,  of 
the  plaintiff's  attorney  aUo,  the  respondent  agreed,  upon 
being  indemnified,  to  sell  the  property;  and  he  accordingly 
-took  John  Patens  bond,  with  Edmund  Pa  fe  aa  hia  surety: 
that  the  slaves  sold  for  $  506  50,  on  a  credit  till  the  Slst 
of  May:  that  the  injunction  aforesaid  was  afterwards  dis- 
solved, as  the  respondent  understood:  that  Read  and  i?<^ 
bertson  brought  a  suit  for  the  said  slaves,  and  recovered 
them,  if  to  be  had,  or  the  said  sum  of  $  566  50,  and  a 
sum  in  damages,  equal  to  the  interest  of  the  said  sum:  that 
the  slaves  were  proved  to  have  been  worth  jj5 150  per  an* 
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1826.    num^  for  hire,  during  Uie  six  and  a  half  years  that  the^ 
y^^a^!^  were  kept  by  the  complainant,  by  virtue  of  the  title  he 
Saunden  purchased,  which  would  amount  to  near  $  1000:  that  he 
*PAte,  &e.  conceives  he  ought  not  to  be  compelled  to  pay  the  said 
sum  of  8  506  50,  with  interest,  as  he  has  never  been  bene- 
fitted by  the  use  of  it,  &c.  • 

The  answer  of  John  Pate  agrees  with  that  of  Ooggin^ 
with  the  additional  allegation,  that  the  Sheriff  returned  the 
execution  with  a  statement  that  he  had  sold  the  right  of 
the  defendant  Wright^  in  the  said  slaves;  and  that  he  offer- 
ed to  pay  the  complainant  the  original  purchase  money, 
(«506  50,)  with  interest  from  the  10th  of  March,  1810, 
and  the  further  sum  of  %  506  50,  with  interest  from  Sep- 
tember, 1816,  and  receive  from  the  complainant  the  said 
slaves,  and  their  reasonable  hire  since  he  had  them;  and 
further,  that  there  is  no  claim,  in  law  or  equity,  against  a 
creditor,  if  the  title  to  property  sold  under  execution, 
proves  defective;  as  the  purchaser  takes  the  right  of  the 
debtor,  and  no  other:  that  a  bond  of  indemnity  does  not 
alter  the  case;  because  it  is  taken  for  the  security  of  the 
Sheriff  or  claimant^  and  not  for  that  of  the  purchaser ^  &c. 
The  return  on  the  execution  states,  *'  that  James 
Wright's  property  in  them^  (the  slaves  in  question,)  only 
was  soldJ*^ 

The  Chancellor  dismissed  the  bill;  and  the  complainant 
appealed. 

Johnson^  for  the  appellant,  contended:  1.  That  Saun- 
ders might  maintain  a  suit,  because  he  purchased  the  slaves 
at  the  Sheriff's  sale,  without  any  stipulation  that  he  was 
to  get  only  fVright's  Utle:  that  the  Sheriff^s  return  n  not 
admissible  evidence,  in  his  own  favor,  to  prove  that  he 
only  sold  the  title  of  fVright.  Besides,  having  taken  an 
indemnifying  bond,  he  was  not  at  liberty  to  restrict  the 
title  of  the  property  sold,  but  was  obliged  to  sell  the  com- 
plete  title. 

2.  What  remedy  has  the  purchaser  ? 
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At  common  law,  the  Sheriff  was  not  bound,  unless  he    1826. 
sold  with  a  knowledge  of  the  defecte  of  title.     If  he  had  ^'"'^y- 
such  knowledge,  he  would  be  charged  with  an  implied   Stimdert 
warranty.    Peto  v.  BladeSy  5  Taunt.  657.     But,  he  might  PatT  ice* 
go  into  equity,  and  compel  the  parties  to  interplead. 

Our  Statute  gave  the  Sheriff  another  remedy  to  accom- 
plijih  the  same  object,  viz:  an  indemnifying  bond.  The 
owner  is  turned  over,  in  the  first  instance,  to  the  indem- 
nifying bond,  unless  it  proves  insuflSctent  by  insolvency. 
2  Old  Rev,  Code,  160;  j^eU  o/l8l8,  p.  25,  ch.  16;  Car- 
rington  v.  •^nderson^  5  Munf.  32.  These  laws  were  in- 
tended to  afford,  both  to  the  Sheriff  and  the  true  owner,  a 
simple  and  adequate  remedy.  Stone  v.  Pointer j  5  Munf. 
267,  proves  that  in  such  case,  the  Sheriff  was  bound  to  sell. 
The  purchaser  of  the  property  is  protected  under  the  Act 
of  Assembly,  as  much  as  he  would  have  been  at  common 
law.  The  plaintiff  in  the  execution  is  atone  liable  to  any 
risque,  which  he  has  the  choice  of  taking  upon  himself,  or 
^  not. 

Equity,  therefore,  has  jurisdiction,  that  the  several  par- 
ties may  be  brought  before  the  Court,  to  ascertain  on  whom 
the  liability  may  fall.  On  the  ground  of  substitution,  the 
purchaser  has  become  invested  with  all  the  rights  of  the 
trustees,  who  have  recovered  the  slaves;  and  if  they  could 
t  have  sued  on  the  indemnifying  bond,  so  may  the  purchaser^ 

who  has  discharged  their  claim. 

Call,  for  the  appellees,  contended:  I .  That  the  sale  chan- 
ged the  property,  because  the  owner  had^io  redress  but  by 
suit  upon  the  bond.  He  cannot  sue  the  Sheriff,  who  is  li- 
able to  nobody.  Sione  v.  Pointer^  5  Munf.  287.  The 
Act  of  1813,  ch.  16,  compels  the  Sheriff  to  sell,  and  there- 
fore, secures  the  purchaser.  Dalt.  Sh^ff,  148.  In  this  re- 
spect, it  is  like  a  venditioni  exponas. 

2.  The  purchaser  should  have  defended  himself  at  law; 
and  his  failure  to  do  so,  cannot  give  a  cause  of  action  against 
other  persons. 


\ 
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1826.  3.  The  purchaser  bought  without  warranty.  That  this 
January,  j^  ^j^^  general  rule  of  law,  appears  from  the  case  of  Peto  v. 
SaondeM  Blades^  5  Taunt.  657.  Besides,  he  was  apprised  of  the 
Ptte  ko.  claim  of  the  trustees. 

4.  If  the  plaintiff  was  entitled,  he  had  redress  at  law; 
for,  an  action  for  money  had  and  received  would  lie. 

5.  This  suit  cannot  be  maintained  on  the  ground  of  sub- 
stitution;  because,  neither  the  owner  nor  the  Sheriff  had  a 
right  to  sue  for  the  property,  as  the  bond  was  a  bar  to  such 
an  action.  And,  therefore,  there  was  no  person  through 
whom  the  complainant  could  claim. 

6.  The  complainant  was  surety  in  the  injunction  bond, 
and  therefore  liable. 

7.  Lastly,  the  plaintiff  purchased  the  slaves  much  below 
their  value,  and  seeks  to  make  a  gain  against  one  who  seeks 
to  avoid  a  loss.     The  offer  made  by  the  appellee  Pate  was 

•    as  liberal  as  the  appellant  had  any  right  to  expect 

January  28.     Judge  Carb  delivered  his  opinion. 

John  Pate  issued  a  Ca.  Sa.  Bg&insiJames  fVrigfit^  which 
being  executed,  he  delivered  two  negro  men  in  discharge 
of  his  body.  At  the  day  of  sale  of  these  negroes.  Read  9tnd 
Sobertsony  as  trustees,  exhibited  a  deed,  by  which  (hese 
slaves  were  conveyed  to  them,  to  secure  certain  claims;  and 
though  they  did  not  forbid  the  sale,  the  Sheriff  required  in* 
demnity.  Pate  gave  it;  the  property  was  sold;  and  the 
plaintiff  was  the  purchaser.  The  trustees  brought  detinue 
against  him,  and  had  a  recovery.  The  plaintiff  paid  the 
value  assessed,  with  the  damages,  and  files  this  bill  for  the 
recovery  of  this  money,  either  from  the  Sheriff  or  his  Depu- 
ty, or  from  Pate  and  his  surety  in  the  indemnifying  bond. 
Wright^  the  debtor,  is  made  no  party;  but  it  is  stated  that 
he  is  utterly  insolvent 

It  seemed  admitted  in  the  argument,  that  at  common  law, 
a  Sheriff  selling  under  execution,  with  good  faith,  incurred 
no  responsibility  as  to  title:  that  there  was  no  implied  war- 
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ranty  raised  by  the  law  on  such  a  sale.     This,  indeedi  seems    1826. 
to  be  clear.     In  the  case  of  the  Monte  Megrt,  9  Wheat.   ;^^J^ 
616,  Thompson  J.  delivering  the  opinion  of  the  Court,    SaoiMkrt 
says,  ^'generally  in  all  judicial  sales,  the  rule  caveat  emp-   pj^'ut. 
tor  must  apply,  from  the  nature  of  the  transaction,  there 
being  no  one  to  whom  recourse  can  be  had  for  indemnity;" 
and  though  this  is  not,  strietly  speaking,  a  judicial  sale^ 
the  reasoning  applies.     In  2  Bay^s  Reports^  170,  (a  case 
which  I  have  not  had  an  opportunity  of  reading,  but  which 
is  cited  in  the  above  case,)  the  Court  decided,  that  at  a  She- 
riff's sale^  caveat  emptor  is  the  best  possible  rule  that  can 
be  laid  down;  stating  erophaficaily,  that  M  who  attend  such 
sales  ought  to  take  care,  and  examine  into  the  title:  that  no 
warranty,  express  or  implied,  can  be  raised  on  the  part  of 
the  owner,  as  to  whom  the  proceeding  is  compulsory,  nor 
of  the  Sheriff,  who  is  the  mere  agent  of  the  Court,  nor  of 
the  Court  itself.     In  5  Serj.  ^"Rawle^  225,  Duncan  J. 
delivering  the  opinion  of  the  Court,  says,  that  a  sale  by  a 
Sheriff  excludes  all  warranty.    The  purchaser  takes  all  risk. 
Caveat  emptor  applies,  with  all  its  force,  to  him.     The 
case  cited  in  the  argument  from  5  Taunt,  fiep.  675,  Peto 
V.  Blades^  turned  entirely  on  the  fraud  of  the  Sheriff  in 
selling  property  as  belonging  to  the  debtor,  and  concealing* 
the  fact,  well  known  to  him,  that  the  property  was  then  in 
possessnon  of  the  messenger  of  the  assignees  of  bankrupt; 
and  Ch.  J,  Oibbs  says,  if  the  action  lies  at  all,  it  lies  upon 
the  gro^^d  that  the  plaintiff  has  been  deceived^  and  is  the 
worse  (or  the  deceit. 

It  is  clear,  that  upon  the  ground  of  fraud  or  deceit,  no  ac- 
tion would  lie  against  the  Sheriff,  in  the  case  before  us;  for 
the  plaintiff,  in  his  bill,  states,  that  when  the  sale  of  the 
slaves  was  about  to  take  place,  the  deed  of  trust  was  exhi- 
bited. The  plaintiff  then,  wben  he  bought,  knew  perfectly 
that  he  wi»  buying  property  to  which  there  was  a  claim, 
and  he  had  the  ground  of  the  claim  before  his  eyes.  He 
knew,  too,  that  the  Sheriff  refused  to  sell,  until  he  was  in- 
demnified.    Being  thus  forewarned,  he  can  ckdm  nothing 
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1826.    on  the  ground  of  deception.     It  is  stated,  indeed,  by  the 
,^^^*J^"  Sheriff  in  his  return,  and  also,  in  his  ansveer,  that  he  sold 
Saunden   nothing  more  than  fVright^s  interest  in  the  slaves. 
Pat^  &c.       '^^^  counsel  for  the  plaiqtiff  acknowledged,  that  if  this 
were  in  proof  the  Court  must  consider  the  plaintiff  as  buy- 
ing at  his  own  risque,  and,  therefore,  bound  to  stand  by  jt; 
but,  he  contended,  that  the  return  was  no  evidence,  be- 
cause no  part  of  what  the  Sheriff  is  bound  by  law,  to  re- 
turn; and  he  cannot,  by  his  return,  make  evidence  for  him- 
self, or  affect  the  rights  of  the  parties.     With  respect  to 
the  answer,  too,  that  (it  was  said,)  was  a  substantive,  affir- 
mative  fact,  and  must  be  proved  as  other  facts. 

Without  canvassing  the  soundness  of  these  objections,  it 
seems  to  me  clear,  that  the  plaintiff  did  buy  nothing  more 
than  fVright^s  interest  in  the  slaves,  and  knew  well  at  the 
time,  that  he  was  doing  so.  The  property  was  set  up  as 
WrighVa.  A  deed  of  trust,  which  he  had  given  on  this 
property,  was  brought  forward  and  exhibited.  AH  were 
told,  (the  plaintiff  among  others,)  ^*  Gentlemen,  here  is  a 
lien."  I  do  not  mean  that  these  very  words  were  addres- 
sed to  them;  but,  the  exhibition  of  the  deed  proclaimed 
this  in  the  strongest  terms.  The  Sheriff,  after  this,  selling 
the  property,  whether  he  declared  it  or  not,  sold  only 
WrighVs  int^est;  that  is,  he  sold  them  as  WrighVs^ 
subject  to  this  lien.  This  state  of  things  would,  of  neces- 
sity,  operate  strongly  upon  the  price  of  the  property. 
Every  one  would  judge  for  himself.  If  he  thought  the 
deed  fraudulent,  or,  that  if  fair,  there  was  more  property 
than  would  pay  the  debts  it  was  bound  for,  he  would  be 
encouraged  to  bid  something;  and  he  would  be  regulated 
by  his  own  judgment,  weighing  the  price  against  the  chan- 
ces of  losing  the  property,  or  part  of  it,  under  the  lien.  Un- 
der these  circumstances,  the  plaintiff  bought  two  negro  men 
for  iS506  50,  which  are  said  to  be  worth  2800  or  2  900. 
He  held  them  six  years,  the  hire  being  worth,  it  is  said,  150 
dollars /76r  annum;  and  then,  when  the  recovery  was  had^ 
it  was  merely  the  price  he  had  given^  with  interest  on  the 
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monej;  and  the  defendant,  Patty  offers,  inhis  answer,  to    1836. 
take  the  bargain  off  his  hands,  paying  up  both  the  sums  ^^I^J^ 
which  he  has  paid,  with  interest  from  the  dates  of  the  pay-   Saunden 
ments,  and  receive  from  him  the  slaves,  with  a  reasonable  PuJ^^t. 
hire.     And,  as  the  defendant  might  have  been  held  to  this 
offer,  if  the  plaintiff  had  closed  with  it,  we  must  suppose 
him  serious  in  making  it.     Taking  all  these  things  into 
view;  that  it  is  the  settled  law  of  the  contract,  that  a  She- 
riff, dealing  fairly,  makes  no  warranty;  that  the  sale  was 
fair  here,  and  the  plaintiff  purchased  only  WrighVs  title, 
well  knowing  what  that  was;  that  in  consequence,  he  got 
the  property  for  about  half  its  worth,  and  his  bargain  was 
offered  to  be  taken  off  his  hands,  placing  him  where  he 
stood;  I  think  he  has  no  right,  either  at  law  or  in  equity, 
to  ask  more  of  any  body. 

I  do  not,  therefore,  think  that  a  case  is  made,  which 
raises  the  question  of  substitution. 

Judge  CoALTER. 

It  seems  to  me  that  the  points  made  in  the  argument  of 
this  case,  as  arising  under  the  Act  of  Assembly,  do  not 
arise,  and  need  not  be  decided. 

In  the  first  place,  it  may  be  remarked,  that  this  case  is 
not  one  in  which  property  was  levied  by  the  Sheriff,  at  his 
own  risque,  on  a  Ft.  Fa.  against  the  goods.  The  execution 
levied  was  a  Ca.  Sa,  and  the  debtor  being  taken,  he  deli- 
vered the  slaves  in  discharge  of  his  body,  under  the  Act 
of  Assembly,  which  provides,  that  a  debtor  in  such  case 
may  tender  to  the  Sheriff,  property  to  the  value  of  the  debt 
and  costs,  which  he  shall  receive  and  proceed  to  sell,  in 
like  manner  as  in  case  of  goods  taken  on  a  Fi.  Fa.  But  in 
this  case,  the  law  goes  on  further  to  provide,  that  if  the 
property  shall  be  under  any  lien  or  incumbrance,  so  that 
the  whole  cannot  be  sold,  (by  which  I  understand  to  be 
meant,  that  the  whole  title  cannot  be  sold,)  a  new  Ca.  Sa. 
or  Fi.  Fa.  shall  issue  for  the  balance^  and  the  Clerk  of  the 


16  Court  cf  Appeals  of  Virginia, 
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1826.    Court  shall,  on  the  return  of  the  Sheriff  of  the  insufficiency, 

"^^^^a^^^  or  incumbrance,  issue  a  new  Ca.  Sa,  or  Fi.  Fa.  if  required. 

Saundcrt   But  when  such  property  shall  have  been  under  incum- 

Patte'sct.  brance,  the  debtor  shall  not  be  at  liberty  to  tender  slaveSi 

or  personal  estate,  on  a  second  Ca.  Sa.  being  served. 

According  to  the  bill  itself,  this  was  a  case  in  which,  on 
a  Ca.  Sa.  executed,  the  property  tendered  and  received  by 
the  Sheriff,  was  under  an  incumbrance.  It  does  not  al- 
lege that  any  notice  bad  been  given  to  the  creditor  even 
of  this  incumbrance;  but  states,  that  on  the  day  of  salci 
the  sale  was  forbidden  by  the  trustees  of  the  creditors;  so 
that  this,  at  most,  was  a  notification  by  the  incumbrancers, 
of  the  incumbrance  on  the  property,  that  purchasers  might 
know  that  their  purchase  must  be  subject  to  it.  It  also  al- 
leges, that  the  Sheriff  refusing  to  proceed,  unless  indem- 
nified under  the  Act,  the  creditor  gave  bond  and  security, 
and  the  sale  went  on:  that  the  appellant  became  the  pur- 
chaser; after  which  the  trustees  brought  detinue  against 
him,  recovered  judgment,  which  has  been  affirmed  in  this 
Court;  and  he. has  paid  the  value  and  damages  assessed.  It 
appears  that  the  value  fixed  on  the  slaves  is  precisely  the 
same  at  which  they  were  struck  off  ta  the  appellant;  and 
that  the  interest  on  that  sum  was  taken  as  the  criterion  of 
damages  for  detention.  How  these  estimates,  so  advanta- 
geous to  the  appellant,  could  have  taken  place,  without 
consent,  does  not  appear,  and  it  may  be  unnecessary  even 
to  conjecture.  < 

'How  does  the  case  stand  on  the  proofs  ?  The  record  says 
that  certain  exhibits  were  filed,  but  by  which  party  is  not 
stated.  One  of  them  is  a  copy  of  the  judgment  in  detinue, 
and  is  the  only  evidence  of  that  allegation  in  the  bill;  of 
course  it  must  have  been  filed  by  the  appellant  Th*  other 
is  the  copy  of  the  execution  and  Sheriff's  return,  and,  ex- 
cept the  statements  in  the  answers  as  to  that  matter,  is  the 
only  evidence  of  a  sale  of  the  slaves  by  the  Sheriff.  With- 
out resorting  to  one  or  the  other,  or  indeed  to  both  of 
these,  there  is  no  proof  of  that  allegation  in  the  bill.     In* 
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deedy  the  return  does  not  prove  a  purchase  by  the  appel-  1826. 
lant  Whether  this  exhibit  was  filed  by  the  appellant  or  ^^JI^^^ 
not,  (though  it  may  fairly  be  presumed  to  have  been  filed  Saander* 
by  him,)  he  must  resort  to  it  to  prove  that  important  alle-  pate^sco. 
gation,L  or  he  must  rely  on  the  answers  for  that  purpose; 
andy  in  this  latter  case,  must  take  them  entire,  at  least  so 
far  as  relates  to  this  point.  So  too^  if  the  return  is  relied 
on  as  to  this  matter,  it  must  be  taken  entire,  as  the  return 
of  a  sworn  officer.  Admit  that  he  would  not  be  bound  to 
take  it  as  true  in  all  its  parts,  but  might  have  contradicted 
that  part  of  it  which  states  that  the  debtor's  ^^  right  and 
property  only  was  sold,^^  yet  the  bill  neither  suggests  a 
falsehood  in  this  part  of  the  return,  nor  is  there  any  proof 
that  it  is  false,  although  both  the  answers  aver  the  truth  of 
it.  This  return  then,  if  used  by  him  as  proof  of  a  sale  of 
the  slaves,  must  be  taken  entire,  and  as  true,  until  properly 
contradicted.  But,  this  return  neither  proves  that  the  ap- 
pellant became  the  purchaser,  nor  that  a  bond  was  taken 
to  indemnify  the  Sheriff;  nor  js  there  any  proof  of  these 
facts,  except  what  is  derived  from  the  answers.  These, 
also,  if  resorted  io  for  this  purpose,  must  be  taken  entire 
as  to  these  matters.  The  Sheriff  says  that  the  sale  was  not 
forbidden  in  the  usual  way,  and  that  no  notice  had  been 
given  to  the  creditor;  that  the  only  way  in  which  it  was 
forbidden,  was  by  an  exhibition  of  the  deed  of  trust  on  the 
day  of  sale;  and  that  even  that  was  done  at  the  instance  of 
the  appellant,  who,  it  was  understood,  was  one  of  the  sure- 
ties in  an  injunction  obtained  by  Wright  to  stop  a  sale  un- 
der  that  deed;  that  under  these  circumstances,  and  at  the 
instance  of  Pate^  the  creditor  in  the  execution,  and  also,  he 
believes,  at  the  instance  of  the  appellant,  he  agreed  to  pro- 
ceed with  the  sale,  on  being  indemnified. 

But,  take  the  case  as  stated  in  the  bill,  what  does  it 
amount  to  but  this  ?  That  slaves,  not  absolutely  sold,  but 
only  incumbered,  had  been  delivered  in  discharge  of  the 
debtor,  who  had  been  taken' in  execution;  and  that  on  the 
day  of  sale,  this  incumbrance  was  made  known.      The 

Vol.  it.  3 
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1826.  debtor,  then,  had  the  equity  of  redemption,  which  the  She- 
v^-v-^/  riff  was  perhaps  bound,  under  the  Act,  to  sell.  The  debt- 
SMindert  q,,^  surely,  could  not  complain  of  this;  and  no  objection  to 
Pate,  &o.  the  sale  was  made  by  him.  Paie^  the  creditor,  might  have 
stopped.  He  might  have  had  the  merits  of  this  incum- 
brance investigated,  and  a  sale  finally  made  under  it,  if  so 
-decreed,  so  as  to  give  him  the  balance,  or  get  the  whole,  if 
he  could  set  it  aside;  but  he  was  not  bound  to  contest  it. 
He  might  be  satisfied  of  its  justice,  or  that  the  property 
would  sell,  subject  to  it,  for  enough  to  satisfy  his  claim. 
He  had  a  right  to  force  the  sale,  and  purchase  in  the  pro- 
perty, subject  to  the  incumbrance;  at  least,  if  not  objected 
to  by  the  debtor,  or  any  one  else.  He  says,  he  attended 
for  this  purpose;  but  the  Sheriff  having  doubts,  whether  to 
proceed  or  not,  he  agreed  to  give  bond,  &c.  The  sale  pro- 
ceeded; he  bid  for  the  property,  it  being  proclaimed  that 
the  debtor^ s  right  in  it  alone  was  sold;  but  the  appellant 
outbid  him,  and  became  the  purchaser.  It  seems,  then,  that 
this  bond  was  given  to  quiet  the  Sheriff,  and  to  induce  him 
to  do,  what  it  would  seem  to  me,  under  these  cir  umstan- 
ces,  it  was  clearly  his  duty  to  do,  if  it  had  not  been  given. 
The  return,  then,  simply  shews,  that  the  Sheriff  proceeded 
to  do  what  the  law  require^.  There  being  an  incum- 
brance, he  sold  only  the  rights  of  the  debtor,  or  his  equity 
of  redemption. 

The  sale  then,  not  being  forbidden  in  the  usual  way,  and 
the  bond  not  being  given  in  the  usual  way,  and  the  sale 
being  only  of  the  debtor's  interest,  the  trustees  very  pro- 
perly brought  their  suit  against  the  purchaser.  The  bond 
is  not  in  the  record,  and  would  probably  shew  that  it  was 
not  taken  under  the  Act,  as,  it  seems  to  me,  it  could  not 
be.  Be  this  as  it  may,  the  only  proof  in  the  cause,  of  a  sale 
of  the  property,  shews  that  the  rights  of  the  debtor  only 
were  sold.  And  then,  more  effectually  to  shew  this,  and 
still  further  to  relieve  the  case  of  any  doubt,  Pate^  the  cre- 
ditor, in  his  answer,  offers  to  step  into  the  shoes  of  the  ap- 
pellant. 
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For  these  reasons,  I  thiok  the  decree  must  be  affirm-  1826. 

ed.  January. 

The  other  Judges  concurred  in  affirming  the  decree,  and  SauDden 

it  was  accordingly  affirmed.  Piit^&«. 


Oswald^  Deniston  &  Co.  v.  Tyleh,  Adm^r.  of  igga. 

Hancock*  January. 

Where  a  plmnUff  loffers  a  verdict  and  jadgroent  to  go  against  bim  at  law,  he 
eannol  apply  tn  a  Court  of  EUioity  to  gtant  him  a  new  trial,  on  the  groand  of 
hit  having  been  tewrprUed  at  the  trial  at  law,  by  unexpeeted  evidenee,  onless 
he  wat  prevented  hj  fraud  or  accident  from  taSeriog  a  non-tuit.  Dtdded 
by  tv>o  Judge*  out  of  three. 

Appeal  from  the  Chancery  Court  of  Fredericksburg. 

The  biH  was  filed  by  Oswald^  Deniston  Sf  Co.  against 
Tyler,  administrator  of  Hancock^  praying  that  a  new  trial 
might  be  granted  them,  in  a  case  in  which  they  were  plain- 
tifisy  and  the  said  Tyler  defendant.  The  history  of  the 
case,  and  the  various  topics  of  argument  are  so  fully  dis- 
played in  the  following  opinions,  that  any  other  report 
would  be  superfluous.  • 

Stanardj  for  the  appellants. 

Leighj  for  the  appellee. 

January  28.     The  Judges  delivered  their  opinions.* 


*  lodges  GRisir  and  Ciidi  did  not  tit  i  the  former  having  decided  the  oaote 
at  Cfaanoellor ;  tad  the  case  having  been  argued  before  the  latter  eame  into 
this  Coon*  • 


^ 
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1826.        Judge  Coalter. 

January, 

Oiwaid,&o.  Od  the  facts  as  they  are  in  proof,  I  consider  it  as  most 
Tyieri&c.  clear  and  apparent,  that  if  the  case  had  been  before  the 
Court  of  Law,  as  it  is  now  before  us,  the  appellants  would 
have  had  a  judgment  for  their  debt. 

The  agent  of  the  appellants  had  put  into  the  hands 
of  their  attorney,  a  bond  to  bring  suit  on,  and  which  he 
knew  to  be  justly  due  from  the  intestate  of  the  appellee. 
He  had  Ao  knowledge  of  the  existence  of  the  fact  out  of 
which  the  defence  grew;  nor  had  he  the  least  suspicion 
that  such  fact  existed,  or  cause  to  suspect  that  such  defence 
could  or  would  be  relied  on,  otherwise  he  could  have  met 
and  defeated  it.  He  was  not  only  kept  ignorant  there- 
of, but  lulled  into  security,  (whether  intentionally  or  not, 
it  is  not  material  to  decide,)  by  the  acts  and  declarations, 
as  well  of  Hancock^  in  his  life-time,  as  of  his  administrator 
after  his  death.  The  defence,  therefore,  was  a  complete 
surprise  on  him. 

If  Hancock  himself  had  made  this  defence,  it  would  not 
only  have  been  a  surprise,  but  9i  palpable  fraud;  and  if 
intentional  fraud  cannot  be  brought  home  to  the  appellee, 
Tyler^  his  administrator,  yet  tlie  effect  of  the  defence  by 
him  is  the  same,  upon  the  appellants,  as  if  it  had  been  made 
by  his  intestate;  and  there  is  no  more  reason,  that  I  can 
see,  to  protect  his  estate  from  the  consequences  of  such 
defence  in  the  hands  of  his  administrator,  than  in  his  own 
hands.  But,  even  the  administrator,  T)/lery  is  not  alto- 
gether clear  of  blame  in  the  premises. 

But,  moreover,  this  claim  originated  in  trust  and  confi- 
dence. That  trust  was,  at  least,  so  far  abused  by  Hancock 
in  his  life-time,  as  that  papers  Were  left  by  him,  out  of 
which  this  unjust  defence  grew;  and  thus,  in  effect,  a  breach 
of  that  trust  and  confidence  has  arisen;  which  furnishes,  it 
seems  to  me,  a  distinct  head  of  equity  in  this  case. 

The  facts  establishing  these  positions  are  as  follows; 
Oswaldy  Deniston  fy  Co,  residents  of  Great  Britain,  had 
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several  stores  in  this  country,  prior  to  the  Revolution.  1826. 
They  appointed  Laird  as  their  general  agent,  to  wind  up  y^^!^^ 
their  affairs  after  the  Revolution,  and  to  collect  and  secure  Oiwaid^Sce. 
theirdebts,  £lc.  It  was  necessary  for  him  to  h^ve  9l  sub-agent  Tyier^fce. 
or  collector  of  the  concerns  growing  out  of  two  of  the  stores; 
and,  on  the  recommendation  of  one  Muachettj  he  appoint- 
ed Hancock^  a  relation  of  Muscheiij  (and  concerned  with 
him  at  that  time  or  afterwards,  in  mercantile  transactions,) 
to  that  trust;  Muschett  becoming  responsible  for  his  transac- 
tions therein.  In  consequence  of  this  responsibility,  Mus- 
cheit  took  a  mortgage  on- some  slaves  of  Hancock^  for  his 
security,  which  was  recorded.  Hancock  went  on  coUect- 
ing,  &LC.  until  about  the  beginning  of  the  year  1803;  when, 
becoming  intemperate,  he  could  no  longer  be  confided  in, 
and  a  change  of  agency  became  necessary.  A  correspon- 
dence took  place  between  iMird^  Muschett  aad  Hancock, 
on  this  subject;  and  it  was  ultimately  agreed  that  Muschett 
should  succeed  to  the  agency,  on  the  same  terms  that  Han* 
cock  held  it:  and  the  books  and  papers  were  accordingly 
delivered  over  to  him.  It  seems,  however,  that  Muschett 
still  anticipated  employing  Hancock  in  the  business,  as  far 
as  he  should  deem  it  safe  to  do  so.  Muschett  accordingly 
proceeded  with  the  agency.  In  May,  1804,  a  settlement 
took  place  of  Hancock^s  agency,  between  him  and  MuT" 
dock,  the  clerk  of  Laird;  and  in  April,  1805,  he  and 
Muschett  gave  their  bond  for  399/.  2  6,  the  balance  due, 
after  correcting  some  small  errors  in  the  previous  set- 
tlement, with  interest  from  the  16th  of  May,  1804.  This 
bond  was  delivered  to  Lairds  and  remained  in  his  posses- 
sion until  it  was  delivered  to  the  attorney  to  bring  suit  on. 
It  was  no  part  of  the  concerns  which  Muschett  had  an 
agency  in;  on  the  contrary,  he  was  a  co-obiigor,  and,  as 
to  the  appellants,  as  much  a  principal  in  the  bond  as  Han" 
cock;  though,  as  between  them,  he  was  security  only.  It 
of  course  was  never  put  into  his  hands  for  collection;  ndr 
could  it  have  been  supposed  that  he  would  be  employed  as 
agent  to  collect  a  debt  due  from  himself. 
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1S26.        This  being  the  known  and  undoubted  state  of  the  caiCi 

^^^H!^!^  Mtischett  and  Hancock^  who  had  been  in  trade  together, 

OiwaM.&a  make  a  settlement  of  their  accounts  in  September  or  Octo- 

Tjler^Sce.  ber,  1805;  in  which,  Muschett  falling  in  debt  to  Hancock^ 

he  charges  himself  with  the  whole  amount  of  the  said  bond 

of  399/.  2  6;  although^  on  the  day  of  its  date^  he  had 

paid  97/.  18  10)^  partthereof,  being  commissions  then  due 

on  his  collections,  and  of  course,  as  between  them,  took 

upon  himself  the  payment  of  the  balance  of  the  debt 

Th-is  being  the  situation  as  between  those  parties,  and 
Muschett  DOW  having  his  indemnity  in  his  own  hands, 
he  gives  Hancock  a  release  of  the  mortgage  on  the  slaves, 
which  is  proved  and  recorded  on  the  21st  of  October,  1805* 
This  shews  that  the  settlement  was  before  that  date,  and  as 
the  interest  between  them  is  calculated  up  to  the  1st  of  Sep- 
tember, 1805,  I  conclude  that  it  took  place  abQut  the  latter 
date.  This  release  contains,  on  its  face,  a  statement  which 
was  probably  understood,  on  the  trial  at  law,  to  be  an  ac- 
knowledgment by  Muschett f  the  agent,  that  the  collections 
by  Hancock  were  fully  paid  off;  whereas,  in  fact,  it  could 
only  have  had  reference  to  the  settlement  of  the  accounts 
aforesaid;  as  it  is  no  where  pretended  that  the  debt  was 
ever  paid  by  Hancock^  otherwise  than  by  Muschett  charg- 
ing himself  there  with  it,  as  aforesaid. 

On  the  16th  of  December,  1805,  and  of  course  after  this 
settlement,  Hancock  writes  to  Laird^  and  instead  of  ia« 
forming  him  of  that  settlement,  and  that  Muschett  had 
thus,  in  fact,  ^if  it  was  so  considered,)  collected  that  debt, 
he  tells  him  he  is  going  to  Dumfries  on  the  26th,  to  make  a 
final  settlement,  of  all  mercantile  transactions,  with  Mus^ 
chett  and  his  sons;  and  asks  to  be  furnished  with  a  state- 
ment of  interest  arising  on  the  settlement  made  in  1804^ 
and  also  the  amount  of  interest  on  the  settlement  in  April, 
1805;  and  also  with  a  copy  of  the  bond.  This  shews,  con- 
clusively, that  he  knew  Muschett  had  not  this  document 
in  his  possession.  On  the  21st  December,  Laird  answers 
his  letter,  and  informs  him  that  the  bond  granted  by  him 
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and  Muschett  on  the  2d  of  April,  1805,  was  for  399/1  2  6,     1826. 
bearing  interest  from  the  1 6th  of  May,  1804.     Interest  to   •^<«*'«^i'- 
the  2d  of  April,  1805,  is  21/.  1  6i;  which  makes  the  whole  Otvuid.tee. 
due  on  that  day,  420/.  4  04;  when  a  payment  was  made  by  xjiJ  ||,. 
Muschett  of  97/.  18  104;  leaving;  a  balance  due  Osioald^ 
Deniston  Sr  Co.  **  by  you  and  Muschett, ^^  of  322/.  5  2, 
with  interest.     He  then  goes  on  to  remind  him  how  this 
debt  originated^  and  to  press  him  for  payment. 

From  this  time,  until  the  death  of  Hancockj  he  was  re- 
peatedly pressed  for  payment,  and  as  often  promised  it,  as 
16  in  proof,  by  Laird,  and  Murdoch  his  clerk,  and  never 
once  pretended  or  stated  that  he  had  paid  it  to  M\{schettj  - 
though  he  aliedged  that  Muschett  was  in  his  debt.  He 
well  knew  that  the  settlement  between  him  and  Muschett, 
was  no_  payment;  and  it  is  the  most  charitable  view  that 
can  be  taken  of  his  conduct,  Xo  say,  that  probably  he  for- 
bore mentioning  that  settlement  to  Laird,  not  wishing  his 
partner  and  friend  to  be  pressed  for  the  money.  In  fact, 
however,  it  is  charged  in  the  bill,  and  I  do  not  understand 
it  to  be  denied  in  the  answer,  that  Muschett  was  at  that 
time  insolvent;  though  that  state  of  his  affairs  was  then 
only  known  to  his  partner  Hancock.  If  this  was  the  fact, 
there  was  a  fraudulent  intention  in  making  this  settlement 
and  concealing  it,  if  it  was  intended  thereby  to  throw  the 
loss  on  the  appellees.  The  answer,  after  insisting  on  the 
power  of  Muschett  and  Hancock  to  make  the  settlement 
so  as  to  discharge  Hancock^  admits  the  insolvency  of  Mus- 
chett, and  says  that  that  is  the  reason  why  the  appellants 
now  seek  to  charge  Hancock's  estate,  &c. 

T^/er,  his  administrator,  was  also  pressed  for  payment, 
and  invariably  promised  it,  even  down  to  within  a  few 
months  before  the  suit,  when  he  wrote  a  letter,  proposing 
arrangements  for  the  payment;  and  never  before  that  re- 
fused payment;  nor  even  after  the  suit,  was  this  payment, 
as  it  is  called,  to  Muschett,  ever  intimated  to  Laird,  al- 
though, in  his  answer,  he  sti^s  that  he  had  for  a  long  time 
intended  to  insist  on  this  e^und  of  defence.  It  is  true, 
he  also  states,  that  he  made  it  known  to  the  clerk  of  Laird, 
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1826.    and  that  both  he  and  his  counsel  knew  the  claim  would  be 

l^^^^!!^^  contested.     But,  so  far  from  proving  any  such  notice,  the 

Oiwaid,ko.  reverse  is  proved;  and  the  fact  is»  that  Laird  had  no  inti- 

Tyier^&e.  Illation  or  suspicion,  nor  had  his  attorney,  (as  is  proved  by 

them  both,)  of  this  defence,  until  after  it  was  made.     In 

short,  the  attorney  did  not  believe  that  any  serious  defence 

was  intended. 

It  is  true,  that  a  motion  was  made  for  a  continuance,  at 
one  time,  in  which  some  transaction  with  Muschett  is  men- 
tioned; but  no  explanation  is  given;  and  the  attorney  for 
Tyler  <ays  it  would  have  been  refused,  if  asked  for.  As 
Muschett  was  a  co-obligor,  and  had  made  the  only  pay- 
ments that  were  made  (for  he  made  another  payment  be- 
sides that  above  mentioned,)  the  agent,  if  he  had  known 
of  this  motion,  might  well  have  supposed  that  some  fur- 
ther discount  was  claimed  as  a  payment  by  Muschett j  or 
that  something  was  supposed  to  be  due  to  him  or  Hancock^ 
as  agent,  which  ought  to  be  credited;  the  principal  credits 
given,  being  payments  in  that  way;  and  the  agent  knowing 
^  that  nothing  of  this  kind  could  be  shewn,  he  would  not 
have  deemed  it  necessary  to  attend  the  trial.  It  does  not 
appear,  however,  that  he  knew  of  that  motion. 

The  agent,  in  his  deposition,  proves  that  he  had  no  sus- 
picion of  any  such  defence,  and  that  he  believed  the  letter 
of  Hancocky  requesting  a  statement,  was  merely  to  enable 
him  and  Muschett  to  settle  their  accounts:  that  payment 
never  had  been  refused,  either  by  Hancock  or  Tyler  ;  but 
that  the  latter,  as  late  as  May  21st,  1810,  (shortly  before 
the  suit,)  had,  by  letter,  promised  payment.  This  letter 
is  in  the  record.  The  clerk  of  Laird  also  proves  frequent 
applications  to  Hancock^  who  never  alleged  a  payment  to 
Muschett.  The  Judge  who  tried  the  cause,  also  proves, 
that  the  evidence  satisfied  his  mind  of  the  correctness  of 
the  verdict;  and  there  was  nothing  to  induce  the  plaintiff's 
attorney  to  suffer  a  non-suit. 

The  surprise  caused  by  this  unjust  and  groundless  de- 
fence, is  therefore  clearly  proved. 
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The  answer,  though  it  states  as  aforesaid,  that  he  told  the    1826. 
clerk  of  Laird  the  nature  of  this  defence,  yet  admits  that  y^^^I^^H]^ 
it  was  only  a  few  days  before  the  trial,  that  he  had  found  Oswsjd.ikc. 
the  settlement  above  referred  to,  and  which  evidently  form-  tj  ier|  ftcc 
ed  the  chief  ground  of  defence,  though,  he  says,  he  had 
lon^  before  abundant  proof  of  that  settlement.     Wherein 
that  proof  consisted,  he  does  not  state;  and  it  is  not  pre- 
tended, that  he  gave  notice  after  finding  the  settlement. 
In  short,  he  proves  no  notice  whatever;  but  the  reverse  is 
clearly  proved,  both  by  the  agent,  and  the  attornies  on 
both  sides. 

The  intestate  Hancock^  had  received  the  monies  of  the 
appellants,  as  their  agent  and  collector ;  had  failed  to 
pay,  and  never  has  paid,  the  monies  so  collected;  and 
they  must  lose  this  just  debt,  in  consequence  of  a  sur- 
prise in  setting  up  an  unjust  and  groundless  defence,  unless 
equity  can  relieve. 

But  it  is  said,  this  must  be  the  result,  because  the  attor- 
ney for  the  appellants  failed  to  suflfer  a  non-suit.  It  may 
be  worthy  of  remark,  as  farther  excuse  for  him,,  that  the 
defendant  had  wished  for  a  continuance  at  the  trial  Court, 
in  order  to  make  his  defence  yet  stronger;  and  he  might 
have  supposed  it  safer  for  his  clients  to  take  the  chance  of 
a  trial  on  the  then  evidence,  (which  the  Judge  proves  was 
altogether  circumstantial,)  than  to  suffer  a  non-suit  But 
be  this  as  it  may,  shall  a  mistake  of  an  attorney,  in  this 
respect,  arising  from  his  total  ignorance  of  the  real  facts 
of  the  case,  subject  a  party  to  the  loss  of  his  debt,  where 
a  surprise^  if  not  a  frauds  is  clearly  proved  }  In  other 
words,  is  there  no  case  in  which  a  plaintiff  at  law  can  ex- 
cuse himself  for  not  suffering  a  non-suit  ?  The  attorney 
for  the  appellants  states,  in  his  deposition,  that  he  did  be- 
lieve after  the  trial,  that  Muschett  had  a  right  to  collect 
this  debt,  and  that  Hancock  had  made  a  proper  payment: 
that  he  was  entirely  ignorant  of  the  manner  in  which  it 
originated,  &c.  and  believed  that  there  could  be  no  chance 
thereafter  to  resist  the  evidence,  and  therefore  he  did  not 
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1826.  suficr  a  non-suit,  as  he  otherwise  would  have  done.  He 
^^^l!^Z^  denies  that  he  moved  for  a  new  trial,  as  stated  in  the  an- 
Oswaid,  ke.  swer,  as  there  was  no  ground  for  such  motion. 
Tvier^Sce.  Suppose  a  defendant  to  a  suit  on  a  bond,  gives  notice 
that  he  intends  to  rely  on  certain  set-oOs,  but  in  a  subse- 
quent conversation  with  the  plaintiff,  who  satisfies  him  thai 
he  can  repel  those  set-o0s,  he  agrees  not  to  insist  on  them, 
but  still  makes  the  defence;  and  the  attorney,  not  knowing 
of  these  facts,  (his  clients,  as  in  this  case,  not  being  pre- 
sent,) fails  to  suffer  a  non-suit.  Must  the  plaintiff  lose  his 
debt  ?  This  fraud  could  have  been  guarded  against,  by 
suffering  a  non-suit,  as  well  as  the  surprise  in  this  case. 
Surely,  I  think,  equity  would  relieve  against  such  fraud. 
The  objection,  then,  if  I  am  right  in  this,  is  not  universal 
and  inflexible.  It  must  depend  on  the  nature  of  the  case 
that  is  made  out. 

This  Court  has  uniformly,  and  in  many  cases,  gone  farther 
in  extending  their  equitable  relief  beyond  what  would 
be  sanctioned  b}'  British  decisions;  on  the  reasonable  and 
proper  ground  arising  out  of  the  nature  of  our  Judicial 
jurisprudence,  the  dispersed  situations  of  clients  and  attor- 
nies,  and  the  uncertainty  when  suits  can  be  tried,  &c.  But 
I  think,  such  a  case  as  that  above  put,  and  indeed  this  very 
case,  would  be  relieved  against  in  England. 

In  Richards  v.  Syrnes^  2  Atk.  319,  an  issue  had  been 
directed  out  of  Chancery,  to  ascertain  whether  the  mort- 
gage in  question  was  given  to  the  defendant.  Of  course, 
he  was  plaintiff  in  the  issue.  On  the  trial,  the  defendant 
in  that  issue,  in  ^rdcr  to  discredit  one  BerCf  the  most  ma- 
terial witness  for  the  plaintiff  in  the  issue,  produced  a  per- 
son to  swear  that  this  witness  was  not  in  England,  at  the 
time  he  swore  to  the  fact.  Several  affidavits  were  read, 
on  the  motion  for  a  new  trial,  to  prove  that  Bere  was  in 
England,'  when  he  swore  to  the  fact;  and  it  was  insisted, 
that  the  credit  of  Bere  being  invalidated,  as  aforesaid, 
weighed  greatly  with  the  jury,  and  was  the  principal  rea- 
son that  induced  the  verdict,  and  that  the  plaintiff  was  only 
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prepared  to  support  his  general  character;  otherwise  he     1826. 
could  have  ^iven  the  same  answer  he  is  now  prepared  to  ^^^ij^!!^ 
do,  had  he  been  aware  of  the  objection.     The  Lord  CA«n- Oswald, &o. 
eeiior  says,  this  application  comes  after  a  long  time,  &c.  Tjier,kc. 
The  ground  for  a  new  trial  is  surprise,  &c.     A  great  many 
objections  have  been  made  to  the  motion,  and  amongst 
others,  that  this  is  an  application  for  a  new  trial,  after  a  ver- 
dict, found  by  a  special  jury,  upon  a  Irial  at  bar.     He 
agrees  that  formerly  some  countenance  was  shewn  to  this 
objection,  and  a  distinction  taken  between  trials  at  bary 
and  at  Nisi  Prius;  because  the  latter  are  subordinate  to  the 
former,  and  therefore  not  of  so  solemn  a  nature.     But  this 
objection  has  been  over-rtdedy  &c. 

But  the  main  ground  on  which  he  goes,  is,  that  it  was 
proved  that  notice  was  given  to  the  party,  a  fortnight  be- 
fore the  trial,  that  they  would,  on  the  other  side,  attempt 
to  prove  Bere  abroad,  which,  though  it  was  not  so  parti- 
cular as  to  point  out  the  very  place  where  they  would  shew 
him  to  be,  was  sufficient  notice  for  the  plaintiff  to  prepare 
to  encounter  this  evidence.   Another  reason  which  weighed 
(though  that  does  not  appear  to  have  been  insisted  on  by  the 
counsel)  was,  that  the  new  trial  is  asked  by  the  plaintiff 
at  law;  and  if  it  had  been  better  made  out,  he  would  not 
have  inclined  to  grant  it^  because  it  was  in  his  power  to 
have  been  non-suited;  for,  if  his  counsel  had  been  of  opi- 
nion that  there  was  evidence,  of  which  they  were  not  ap- 
prised, and  too  strong  then  to  encounter,  he  might  have 
advised  him  to  suffer  a  non-suit,  and  then  he  might  have 
come  back  for  new  directions,  &c.     The  Lord  Chancellory 
however,  does  not  pretend  to  say,  that  no  new  trial  can 
be  grant edy  where  the  party  might  suffer  a  non-suit. 
But,  the  execution  of  the  mortgage  to  the  defendant,  the 
plaintiff  in  this  issue,  was  the  very  point  in  dispute,  and 
Bere  was  the  principal  witness;  so  that  if  he  had  not  been 
notified  that  he  would  be  discredited,  and  had  been  sur- 
prised in  that  respect,  he  could  not  fail  to  see  the  proprie- 
ty of  a  non-suit.     He  was  present  too,  to  aid  his  counsel. 
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1826.    Moreovery  he  had  notice,  «nd  a  fair  opportunity  to  meet 
January.   ^^^  evidciice.     I  can  see  no  more  danger  in  relieving  a 
OiyruU),hie.plainiiff9  in  a  case  of  surprise  properly  made  out,  than  to 
Tvier,&c.  relieve  a  defendant  in  such  case. 

But,  suppose  the  agent  of  the  plaintiffs  had  been  informed 
of  the  verdict,  in  time  to  apply  for  a  new  trial  at  law,  and 
had  made  out  the  case  that  now  appears  before  us.  Would 
he  have  been  correctly  told,  that  although  he  knew  of  no 
defence,  much  less  of  that  which  was  set  up,  that  he  should 
have  attended  from  Court  to  Court,  in  order  to  aid  his 
counsel  in  this  suit  on  a  plain  bond,  the  payment  of  whith 
had  never  been  refused,  but  always  promised;  and  because 
he  did  not  do  this,  although  completely  surprised  by  the 
evidence  and  defence  set  up,  the  verdict  must  stand,  though 
manifestly  against  justice  ?  And  would  not  this  decision 
have  been  the  more  extraordinary,  if  the  Judge  had  certi- 
fied, as  he  has  proved  in  this  cause,  that  there  was  nothing 
in  the  case  to  admonish  the  counsel  of  the  propriety  and 
necessity  of  suffering  a  non-suit  ?  I  should  rather  be  dis- 
posed to  think,  that  had  a  non-suit  been  entered,  and  the 
whole  matter  had  appeared  to  the  Court  afterwards,  and 
before  the  end  of  the  Term,  the  non-suit  even  ought  to 
have  been  set  aside,  and  a  new  trial  granted,  instead  of 
putting  the  party  to  begin  de  novo.  I  think  I  have  seen 
such  practice  in  the  old  District  Courts. 

In  Bright y  executor  of  Crisp  v.  EynoUy  I  Burr.  390,  an 
action  was  brought  on  a  note  for  the  payment  of  money. 
The  defence  set  up  was  a  discharge  by  the  testatrix  under 
her  hand,  as  it  was  alleged,  though  the  body  of  the  paper 
was  written  by  the  defendant.  lie  called  two  witnesses, 
who  said  they  believed  the  name  subscribed  to  be  her  hand; 
but  their  knowledge  of  it  was  slight;  one  of  them  having 
only  seen  her  sign  a  receipt.  The  question  on  the  trial 
was,  whether  it  was  forged  or  not?  There  were  various 
circumstances  proved  on  both  sides;  and  though  that  fact  is 
not  stated,  they  serve  to  shew,  that  the  nature  of  the  de- 
fence was  known  to  the  plaintiff.    The  two  witnesses,  how- 
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ever,  who  believed  it  to  be  her  band,  were  not  opposed  by    1826. 
any  witnesses  to  the  contrary,  and  the  reason  given  was,  y^!!^^^ 
that  the  plaintiff  had  no  opportunity  of  getting  it  m-o»wtid,ke. 
spected.     Two  questions  were  left  to  the  jury;  first,  whe-  Tyier)&c 
ther  it  was  forged?  secondly,  whether  it  was  not  obtained 
by  fraud,  and  without  her  knowing  the  contents,  and  effect  of 
the  discharge?    The  plaintiff  took  his  chance  with  the  jury, 
who  found  a  verdict  for  the  defendant,  and  theji  moved  for 
a  new- trial.     Lord  Mansfield  says,  **  Trials  by  jury  could 
not  subsist  now,  without  a  power  somewhere  to  grant  new 
trials.     A  general  verdict  can  only  be  set  right  by  a  new 
trial,  which  is  no  more  than  having  the  cause  more  delibe- 
rately considered  by  another  jury,  when  there  is  reasonable 
doubtj  or  perhaps  certainty^  that  justice  has  not  been 
done.''     In  our  case  that  certainty  exists. 

He  enumerates  several  causes  for  setting  aside  verdicts, 
and  amongst  others,  'Uhat  the  parties  may  be  surprised  by 
a  case  fulsely  made  at  the  trial,  which  they  had  no  reason 
to  expecty  and  therefore,  could  not  come  prepared  to  an- 
swer.''  He  does  not  confine  such  case  of  surprise  to  the 
defendant  alone.  The  parties  may  be  surprised;  and  the 
very  case  was  a  motion  by  the  plaintiff  for  a  new  trial, 
who  might  have  suffered  a  non-suit,  so  as  to  have  taken 
time  to  inspect  the  paper.  He  goes  on  to  say,  ^'that  for 
a  good  while,  the  granting  of  new  trials  was  holden  to  a 
degree  of  strictness  so  intolerable^  that  it  drove  the  parties 
into  a  Court  of  Equity,  to  have,  in  effect,  a  new  trial  at 
law,  of  a  mere  legal  question,  because  the  verdict,  in  jus- 
tice, under  all  the  circumstances^  ought  not  to  be  conclu- 
sive; and  many  bills  have  been  entertained  on  this  ground^ 
and  the  question  tried  over  again  at  law,  under  the  direc- 
tion of  a  Court  of  Equity;  and  therefore,  of  late  years,  the 
Courts  of  Law  have  gone  more  liberally  into  the  granting  of 
new  trials,  according  to  the  circumstances  of  the  respec- 
tive cases.''  He  goes  on  then  to  consider  the  case.  ^^If 
^e  matter  in  dispute  was  of  great  value,"  (it  was  only  60/. 
there,  but  from  one  to  two  thousand  dollars  here,)  **  I  will 
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1826.    not  say  that  all  the  suspicious  circumstances  might  not  be 
^^^a^^  a  ground  for  a  new  trial,  to  give  the  plaintiff  an  oppor^ 
Otwaki,kc.  tunity  of  getting  the  instrument  inspected^  by  persons 
TyleT,&o.  acquainted  with  her  hand;  though,  I  think,  upon  the  evi- 
dence laid  before  the  jury,  the  verdict,  in  that  respect^ 
was  right.     What  I  go  on,  is,  the  apparent  fraud  &tc.  in 
obtaining  the  discharge,  if  she  really  signed  it.'*     He  then 
goes  into  the  circumstances  in  proof  on  both  sides,  and 
finally  says:  **  The  attention  of  the  jury  was  artfully  drawn 
to  the  heinous  nature  of  the  charge  of  forgery  only;  and  I 
left  the  question  of  fraud  to  them,  without  any  express  di- 
rection, that  the  circumstances  spoke  fraud  apparent. 
The  same  jury  might,  on  re-consideration,  find  a  different 
verdict."     On  the  whole,  he  was  for  granting  a  new  trial, 
in  which  the  other  Judges  concurred. 

If  Lord  Mansfield  would  have  been  right  in  granting  a 
new  trial,  even  as  to  the  point  of  forgery  in  this  case,  had 
it  been  a  matter  of  great  value,  in  order  that  the  plaintiff^ 
who  was  present,  and  might  have  suffered  a  non-suit,  might 
come  better  prepared;  surely  in  this  case,  where  he  was 
not  present,  where  he  proves,  that  a  false  case  was  made 
(innocently  or  not  by  the  administrator,  makes  no  differ- 
ence,) which  he  had  no  reason  to  expect ^  and  therefore 
could  not  come  prepared  to  answer ^  he  ought  to  have  had 
a  new  trial  at  law,  had  he  come  in  before  the  adjournment, 
and  made  out  his  case  there.  Shall  it  be  said  that  he  would 
have  been  repelled  there,  because  he  did  not  attend  the 
trial,  though  being  apprised  of  the  event,  he  came  in  du- 
ring the  Term?  I  hope  not*  If  he  would  have  been  ex- 
cused at  law,  and  obtained  a  new  trial  there,  (as  I  cannot 
doubt  that  he  would,)  whence  comes  it,  that  a  Court  of 
Equity  will  be  more  rigid  and  less  inclined  to  protect  a 
party  against  surprise  and  the  most  manifest  injustice,  than 
a  Court  of  Law  would  and  ought  to  be?  Courts  of  Law 
had  formerly  held  parties  to  intolerable  strictness,  (says 
Lord  Mansfield^)  in  consequence  of  which,  equity  inte^;- 
fered.     They,  however,  afterwards  pursued  equity  in  this 
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respect     Are  they  now  to  take  the  lead,  and  is  equity     1826. 
even  not  to  go  as  far  as  they  would  and  ought  to  go?  ^J^!!i!!?J 

The  excuse  is  as  good  for  not  appearing  during  the  Term,  Otwaki,fice. 
as  at  the  trial;  and  if  Equity  will  not  relieve  when  a  Court  xrier  &c. 
of  Law  would,  it  must  be  for  reasons,  of  which  I  am  not 
able  at  present  to  appreciate  the  weight.  Doubtless',  should 
that  be  the  decision  of  this  Court,  it  will  be  right.  But, 
until  better  advised,  my  opinion  is,  that  even  in  England, 
where  their  judicial  system  is  such  as  to  guard  against  sur- 
prise and  accidents  of  this  kind,  infinitely  more  than  we 
can,  a  new  trial  would  be  granted  in  this  case,  either  at  law 
or  equity;  at  law,  if  the  case  could  have  been  presented 
there;  or  in  equity,  If  the  party,  without  culpable  neglect^ 
(as  is  shewn  in  this  case,)  could  apply  no  where  else. 
We,  necessarily y  in  my  humble  opinion,  go  farther  than 
in  England,  in  granting  equitable  relief  against  judgments 
at  law.  It  would  be  no  difficult  matter,  to  shew  this  to 
have  been  the  uniform  course  of  this  Court,  from  the  earli- 
est reports  of  its  decisions,  to  the  present  day.  The  de- 
cisions have  not  been  entirely  uniform,  I  admit; Sometimes 
more  liberal  of  relief,  and  again  less  so.  But,  the  uniform 
course  repeatedly  declared  by  our  ablest  and  most  experi- 
enced Judges,  as  necessarily  arising  out  of  our  jurispru- 
dence, and  the  nature  of  our  territory  &c.  has  been  to  en- 
large the  equitable  jurisdiction.  I  admit  that  it  ought  not 
to  be  too  latitudinous;  and  the  latter  decisions  seem  to  me 
to  be  more  properly  guarded  than  the  earlier. 

I  am  not  disposed  to  depart  too  hastily  from  those  land- 
marks; and  at  all  events,  if  I  have  at  all  succeeded  in  shew- 
ing that  this  would  be  relieved  against  in  England,  or  even 
to  raise  a  great  doubt,  whether  it  would  or  would  not,  I 
will  be  borne  out  by  the  great  current  of  our  own  deci- 
sions, in  granting  relief  here.  Why  is  it  that  we  see  a 
great  pressure  in  this  State  to  get  into  Courts  of  Equity, 
in  all  cases  requiring  considerable  investigation  and  pati- 
ence of  enquiry,  but  because  of  the  circumstances  afore- 
said, so  often  recognised  by  this  Court?  I  think,  therefore, 
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1826,  it  holds  a  fortiori  here,  that  the  inestimable  trial  by  jury 
•^1^^^  will  cease  to  be  the  favourite  tribunal  in  civil  causes,  un- 
0»wald,&c.  less  it  is  supported  both  by  Courts  of  Law  and  Equity,  by 
Tyler' &c.  ^  liberal  hand  in  granting  new  trials,  as  heretofore  has  been 
the  practice.  Who  will  quietly  sit  down  under  the  loss  of 
thousands  of  dollars,  because  he  has  not  attended  from  year 
to  year,  and  at  great  expense,  the  progress  of  a  suit  on  a 
bond,  the  payment  of  which  had  never  been  denied,  in 
order  to  see  whether  some  gun-powder  plot  may  not  blow 
him  up  at  the  trial,  and  defeat  his  just  claim,  unless  his 
attorney  suffers  a  non-suit;  when  that  attorney,  an  able 
counsellor  in  this  Court,  and  the  enlightened  Judge  before 
whom  this  cause  was  tried,  concurred  in  the  opinion,  that 
the  safest  and  most  proper  course  was,  to  submit  the  case 
to  the  jury,  on  the  circumstantial  evidence  that  was  before 
them  ?  Mankind  ought  not  to  be  driven  by  the  course  of 
judicial  proceedings,  to  such  misanthropic  suspicions  of 
their  fellow-men;  and  I  think  the  argument  by  the  counsel 
of  the  appellants,  was  very  strong  to  prove,  that  no  man 
should  hG%ound  to  entertain  such  suspicions.  Why  that 
feeling  in  the  country,  evincing  the  necessity  of  interpo- 
sition by  Courts  of  Equity,  which  produced  the  late  Acts 
of  Assembly,  giving  this  Court  appellate  jurisdiction,  in 
cases  of  refusals  of  injunctions,  even  in  the  country,  and 
appeals  from  their  dissolution  ?  Mankind  will  not  sit  down 
under  the  enormous  injustice,  presented  by  this  and  simi- 
lar cases.  They  will  call  for  arbitration  laws,  or  some 
other  means  of  escape  from  it. 

In  these  general  views  of  sound  policy,  I  think  myself 
supported  by  the  great  current  of  authorities  in  this  Court, 
down  to  the  present  day,  and  which  it  would  be  too  tedious 
now  to  pass  in  review. 

There  is  one  case,  however,  in  this  Court;  Tarpley^s 
admW,  V.  Dobyns^  1  Wash.  185.  There  the  bill  alleged 
that  the  dealings  were  in  specie;  and  on  a  settlement  in 
1779,  a  bond  was  given  for  54/  current  money:  that  after- 
wards, a  payment  of  6/.  10,  was  made  in  specie;  and  that 
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the  defendant  still  acknowledged  himself  further  indebted,     1826. 
whioh  could  not  have  been,  if  the  debt  had  been  subject  to  ^^^!^^^ 
the  scale  of  ten  for  one:  that  the  plaintiff  brought  suit ;  and  Otwaiii.ko. 

try 

not  suspecting  that  the  defendant  would  contend  that  the  Tyler,  &e. 
debt  should  be  scaled,  he  was  unprepared'to  prove  the  de* 
fondant's  declarationSi  tending  to  shew  that  he  considered 
it  as  a  specie  debt.  The  bill  was  demurred  to.  The  de- 
murrer was  sustained  by  the  County  Court,  and  that  decree 
affirmed  in  the  High  Court  of  Chancery.  The  Pbcsident 
delivered  the  opinion  of  this  Court: 

'^  We  feel  no  difficulty  in  declaring  that  both  decrees  are 
right.  Although  the  appellant  might  have  resorted  to  a 
Court  of  Equity  in  the  first  instance,  if  his  4:ase  would  bear 
it  J  it  is  now  too  late,  after  having  made  his  election  to  take 
a  trial  at  law.  As  to  the  surprise,  which  is  made  the  pre* 
text  for  this  applieation  to  a  Court  of  Equity,  it  ought  not 
to  benefit  him;  since,  when  he  discovered  a  disposition  in 
the  appellee  to  avail  himself  of  his  legal  advantage  at  the 
trial,  he  might  have  suffered  a  non-suit. 


"     • .. 


Although,  in  this  case,  the  bond  was  given  for  current 
tnoneyj  and  not  specie^  yet  I  presume,  that  under  that  clause 
of  the  fifth  section  of  the  Act  of  1781,  commonly  called  the 
scale  qf  depreciation^  which  provides,  "  that  where  other 
circumstances  arise,  which,  in  the  opinion  of  the  Court  be* 
fore  whom  the  cause  is  brought  to  issue,  would  render  a 
determination  agreeable  to  the  above  table  unjust,  it  shall 
and  may  be  lawful  for  the  Court  to  award  such  judgment, 
as  to  them  shall  appear  just  and  equitable,'^  the  party  had 
his  remedy  at  law  to  recover  what  was  just,  on  proving 
those  circumstances;  or,  as  would  seem  to  be  insinuated  by 
the  Court,  might  originally  have  come  into  equity,  in  order 
to  shew  the  mistake  in  giving  the  bond  for  current  money 
instead  oi  specie.  Yet,  having  elected  his  remedy  at  law, 
it  was  decided  to  be  too  late  to  resort  to  equity.  It  would 
'  seem,  too,  that  in  that  casp,  the  party  was  not  surprised. 
Vol.  IV.  5 


J 
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1826.  The  defence  at  law  lay  on  the  surface  of  the  paper,  and 
^J^H^^^  when  he  discovered^  (being  present^  as  we'must  presume 
OtwiiM.ke.  from  the  case,)  that  the  defence  .was  to  be  made,  he  pro- 
Tyler,  &o,  ceeded  to  take  his  chance  before  the  jury.  The  attorney, 
too,  when  he  broufi;ht  the  suit,  must  have  seen,  from  the 
face  of  the  Inmd,  that  this  debt  was  paid. 

In  Hawkins  v.  Depriest,  4  Munf.  469,  the  failure  to 
suffer  a  non-suit  was  expressly  insisted  on.  The  bill  al- 
ledges  that  the  appellee  sold  to  the  appellant  a  quantity  of 
land,  containinc^  acres  for  £  ,  which  he  pro- 

mised to  pay:  that  he  executed  a  deed,  and  beini^  informed 
it  was  necessary  to  acknowledge  the  receipt  of  the  money, 
he  gave  a  receipt  on  the  back  of  the  conveyance,  without 
having  received  it:  that  when  he  instituted  a  suit  for  the 
money,  the  defendant,  taking  advantage  of  the  receipt,  pre- 
vailed at  law,  and  refuses  to  pay  the  money.  The  bill  calls 
for  a  discovery  of  the  land  purchased,  ihe  price,  and  how 
much  has  been  paid. 

The  defendant  pleaded  the  judgment  in  bar;  and  also 
answerinn^ admits  the  purchase,  but  says  he  made  a  full 
-payment,  and  that  the  complainant  had  no  legal  or  equita- 
ble claim  on  him  for  one  cent 

A  copy  of  the  record  of  the  suit  at  law,  was  produced; 
which  was  an  action  of  assumpsit  for  the  price  of  a  tract 
qf  land,  said  to  be  sold  and  conveyed  for  the  price  of  300/. 
It  appeared,  that  on  the  trial,  on  the  plea  of  non  assvmp* 
sit,  the  witnesses  proved  that  the  defendant  agreed  to  give 
to  the  plaintiff  100/.  for  two  tracts  of  land;  that  this  evi- 
dence was  objected  to,  as  not  supporting  the  declaration; 
and  the  Court  refused  to  let  it  go  the  jury:  to  which  opi- 
nion, there  was  an  exception,  but  no  appeal  taken. 

Two  certified  copies  of  deeds,  both  recorded  in  July, 
1791,  were  filed;  shewing,  that  the  plaintiff  in  fact  sold  and 
conveyed  two  tracts  of  land  to  the  defendant  for  filty  pounds 
each,  on  one  of  which  a  receipt  was  endorsed,  but  none  on 
the  other. 
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Sundry  depositions  were  taken  in  the  Chancpiy  suit,     1826. 
from  which  it  appeared  that  no  money  was  paid  at  the  time    ^Jl^^^ 
of  writing  the  receipt,  which  a  subscribing  witness  consi-  Otwftid.fce. 
dered  a  mere  matter  of  form:  that  afterwards,  the  defen-  Tyler, lie. 
dant  paid  about  52/.  and  claimed  credits  for  some  tobacco 
and  corn,  and  also  for  work  done;  which  credits,  except 
the  tobacco,  being  disputed,  he  determined  to  stand  a  suit. 
The  County  Court  allowed  a  credit  for  6/.  for  tobacco,  and 
decreed  the  balance  of  42/.  with  interest.      This  decree 
was  affirmed  by  the  Superior  Court  of  Chancery  in  Rich- 
mond, and  that  decree  was  affirmed  in  this  Court. 

In  this  case,  the  plaintiff  at  law  had  failed,  as  well  from 
the  badness  of  his  declaration,  on  which,  i(  not  the  whole, 
at  least  some  of  his  evidence,  was  excluded;  and  also,  be- 
cause a  groundless  and  unjust  defence  was  set  up.  He  was 
thus  doubly  admonished  of  the  propriety  of  suffering  a  non- 
fluit.  How  could  he  doubt  of  the  propriety  of  a  non-suit 
in  such  a  case  ?  If  the  evidence  was  improperly  rejected, 
he  could  also  have  appealed.  But,  after  failing  to  do  either 
of  these,  he  comes  at  once  into  equity,  to  recover  bis  debt 
thus  lost  at  law.  It  is  there  insistted  upon,  that  he  should 
have  suffered  a  non-suit  at  law;  that  the  merits  had  been 
tried  there,  &c.  He  gets  relief,  however,  and  why?  Be- 
cause the  defendant  had  set  up  what  he  must  have  known 
to  be  a  groundless  and  unjust  defence;  and  the  plaintiff  is 
not  to  be  punished  by  the  loss  of  his  debt,  because,  evea^ 
with  all  these  circumstances  in  his  case,  he  failed  to  suffer 
a  non-suit 

The  receipt,  in  that  case,  on  the  deed,  was  under  the 
usual  acknowledgment  of  livery  of  seisin,  and  is  in  these 
words:  '^  Received,  on  the  day  of  the  within  indenture,  of 
Robert  Hawkins j  for  said  land,  full  satisfaction;^'  and  op- 
posite to  the  signature  is  a  scroll.  It  does  not  state  that  it 
is  sealed.  It  is  evidently  a  mere  formal  matter  on  its  face; 
DO  sum  mentloAd,  and,  I  presume,  on  every  ground,  was 
no  estoppel  at  law.  The  bill  is  not  framed  on  that  ground. 
The  counsel  says,  it  might,  perhaps,  have  been  an  estoppel* 
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1626.    The  ground  of  the<lecision  ia  not  stated  in  the  report;  but, 

^^^!!^^  from  the  arguments  set  up  on  both  sides,  and  the  nmnner 

OswaM.&e.  in  which  the  failure  to  suffer  a  non^suit  was  relied  on,  I 

Tyler,  bo.  presume  no  such  ground  was  seriously  insisted  on,  as  giY-» 

ing  equity  jurisdiction.      In  fact,  he  was  unprepared  to 

meet  the  defence.     If  he  had  offered  the  evidence  that 

was  before  the  Court  of  Chancery,  and  his  other  evi* 

dence  had  been  received,  can  any  one  say  he  ought  not 

to  have  prevailed  at  law  ?     I  think  not.     It  could  not  have 

been  rejected,  for  the  instrument  in  fact  was  not  sealed. 

If  that  decision  is  law,  surely  relief  ought  to  be  granted 
in  this  case. 

Why  does  a  Court  of  Equity  relieve  a  defendant  at  law, 
who  has  paid  part  of  the  debt,  and  has  a  receipt,  but  who 
fails  to  make  defence  and  produce  it  on  the  trial?  Be* 
cause  he  was  not  bound  /o  ^ujr/;0c/ that  the  plaintiff  had 
failed,  or  would  be  so  unjust  as  to  refuse  to  give  him  credit; 
and  the  immorality  and  want  of  conscience^  in  taking  this 
legal  advantage,  is  too  shocking  to  the  moral  sense  of  man- 
kind, to  be  tolerated  in  any  country,  or  under  any  circum- 
stances. 

This  was  probably  the  ground  of  the  last  case.  The 
defendant  at  law  had  obtained  a  receipt,  as  a  matter  of  forai| 
on  the  back  of  the  deed,  when  not  one  cent  of  the  money^ad 
been  paid;  and  it  might  b^ve  been  bad  law,  (though  I  give 
no  opinion  on  that  point,)  if  the  jury  had  been  instructed, 
that  such  receipt,  even  if  under  seal,  without  further  proof 
of  payment,  was  not  to  be  received  as  evidence  of  that  fact 
But,  without  these  efforts  at  law,  he  gets  relief  here  against 
this  fraudulent  defence.  So  here;  if  the  fact  be  that  this 
debt  is  unjustly  lost,  in  consequence  of  a  defence,  which, 
if  made  by  Hancock  himself,  would  have  been  9^  patpuble 
fraud  in  fact,  and  by  which  he  ought  not  to  gain;  what 
more  can  his  administrator  say,  than  that  he  found  the  pa- 
pers out  of  which  the  defence  grew;  th^t  he  made  it  hon- 
estly, believing  it  to  be  a  just  defence?  But,  jf  it  is  not  so  in 
feet,  and  if  the  consequeaces  are  the  same  to  the  appellants 
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as  if  he  bad  known  the  injustice  of  the  defencOi  hoiv  can    1826. 
he^  in  conscience,  claim  these  unjust  consequences?     Is  it  ^^1^^^^ 
conscientious  to  do  80>  if  the  defence  was  in  fact  unjust?  Oswald, ke. 
He  does  not  stand  as  an  innocent  purchaser.     He  repre-  Tjier,&«. 
sents  the  man  whose  estate  justly  owes  this  debt;  and  who, 
himself,  could  not  have  benefitted  that  estate,  by  making 
this  defence. 

But,  Hancock  was  a  trustee;  and  if  he  really  intended 
ibis  settlement  with  his  co-obligor,  (an  insolvent  man, 
i^hose  circumstances  were  probably  known  to  him,)  to 
operate  as  a  xlischarge  of  himself,  and  thus  to  save,  out  of 
the  wreck,  his  own  debt  due  from  Muschettfit  was  a  fraud; 
and  this  in  fact,  is  the  amount  of  the  defence.  This  settle- 
ment, having  this  effect^  it  is  now  insisted  on,  that  it  was 
competent  for  them  to  make;  and  if  he  is  to  be  supposed  to 
intend  the  consequences  of  his  acts,  it  was  an  intended 
fraud.  In  such  case  of  trust  and  confidence,  although 
more  might  have  been  done  at  law,  yet  this  Court  has  re« 
cognised  the  principle  that  relief  is  proper  in  equity,  on  ac- 
count of  the  appropriate  jurisdiction  of  that  Court  in  such 
cases.     Spencer  4"  White  v.  JVilson,  4  Munf.  130. 

In  Fenwick  v.  M^Murdo,  2  Munf.  244Bthis  Court  re- 
viewed many  of  the  leading  cases  of  injunctions,  and  lay 
down  the  general  doctrine  thus. 

The  principle,  settled  on  solemn  argument,  and  due  con* 
sideration  of  those  cases,  ought  not  to  be  disturbed,  which 
is,  ^^  that  where  a  cause  has  been  once  fully  heard  and  de- 
cided in  a  Court  of  Common  Law,  having  competent  juris* 
diction  of  the  cause,  a  Court  of  Equity  ought  not  to  inter- 
fere, unless  fraudy  or  surprise  be  suggested  and  proved, 
or  some  material  and  cutventitious  circumstance  had  ari« 
sen  which  could  not  have  been  foreseen  or  guarded  against'^ 

This  defenoe  could  not  be  foreseen  nor  guarded  against 
The  facts,  from  which  it  arose,  were  altogether  in  the  know- 
ledge of  the  other  party.  The  only  negligence  that  could 
be  charged  on  the  agent,  is,  his  failure  to  attend,  from  Court 
to  Court,  a  trial  of  an  action  on  a  bond,  without  knowledge 
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1826.    even  that  it  was  defended  seriously.     It  had  been  continued 

'****^'y'  for  years,  during  the  war,  on  the  ground  that  the  defea- 

Otirakt,fce.  dantfl  were  alien  enemies;  and  the  letter,  a  few  months  be- 

Tyiw  ko.  ^^^  ^^  *"•*♦  promising  payment,  was  well  calculated  to 

induce  a  belief  that  no  serious  defence  was  intended.   That 

merely  asked  some  further  delay,  until  some  negroes  could 

be  sold,  which  the  distributee  of  Hancock  wished  to  pur* 

chase« 

On  the  wholei  I  am  of  opinion  that  the  decree  ought  to 
be  reversed. 

Judge  CABELL. 

The  appellants  residing  in  Great  Britain,  and  having 
many  debts  due  to  them  in  Virginia,  contracted  at  various 
mercantile  establishments,  in  this  State,  before  the  Revolu- 
tionary war,  employed  John  Laird  as  their  general  agent 
for  the  settlement  and  collection  of  the  said  debts.  Lairdf 
in  the  year  1796,  appointed  Mungo  M.  Hancock^  the  in- 
testate  of  the  appellee,  as  a  sub-agent,  for  the  settlement 
and  collection  of  that  portion  of  the  debts  aforesaid,  that 
had  been  contacted  at  Aquia  and  Colchester.  This  ap- 
pointment was  made  on  the  recommendation  of  James 
Muschetty  who  became  responsible  to  Laird  for  the  fideli- 
ty of  Hancock*8  agency.  In  January,  1803,  Hancock  hav- 
ing become  addicted  to  irreg^ular  habits,  was  dismissed  from 
the  agency,  and  the  said  Muschett  was  appointed  to  suc- 
ceed him,  and  to  complete  the  collections  which  he  had  be. 
gun.  More  than  two  years  therealUr,  viz:  on  the  2d  of 
April,  1805,  a  final  settlement  was  had  between  Laird  and 
Hancocks  on  account  of  his  collections  for  Oswald^  Dcnia» 
ton  fy  Co.  and  he  was  found  in  arrear  399/.  2  6,  for  which 
sum  he  executed  his  bond  to  them,  with  the  aforesaid  JankCs 
Muschett  as  his  surety.  This  bond  was  never  entrusted 
to  Muschett;  for,  being  one  of  the  obligors,  it  was  rather 
his  duty  to  pay,  than  his  right  to  receive^  the  money  for 
which  the  bond  was  given.    It  always  remained  with  Laird 
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or  his  clerk  Murdoch;  a  fact  well  known,  both  to  Hancock  1826. 
and  to  Muschett,  When  TyleTy  the  administrator  of  Han-  ^^^^H!^!^ 
cock^  was  first  applied  to,  after  his  qualification,  he  made  Oiwuid, tec 
DO  objection  to  the  payment  of  this  bond;  but  becoming  af-  Tyier.aiet 
terwards  convinced  that  the.claim  was  unjust,  he  determin- 
ed to  stand  a  suit;  which  was  brought  in  the  Superior  Court 
of  Fairfax  county.  He  put  in  the  plea  of  payment,  on 
which  issue  was  joined.  Judge  Dadcy  who  instituted  the 
suit,  says  in  his  deposition,  that  he  always  understood  it 
was  a  case  which  was  to  be  defended  on  its  merita.  The 
attorney,  however,  to  whom  the  cause  was  afterwards  con- 
signed, seems  not  to  have  been  apprized  of  that  understand- 
ing; and  although  the  cause  was  continued  once,  if  not  often- 
er,  at  the  instance  of  the  defendant,  on  the  ground  of  the 
absence  of  a  material  witness,  he  informs  us  in  his  deposi- 
tion, that  until  the  trial  of  the  cause,  he  considered  the  plea 
of  payment  as  **  sham  plea,  and  thrown  in  as  a  matter  of 
course,  and  for  delay;  except  so  far  as  to  cover  some  credits, 
which  he  knew  the  defendant  was  entitled  to."  When; 
therefore,  the  cause  was  called  for  trial,  he  went  into  it  in 
full  confidence  that  he  wanted  no  evidence  but  the  bond; 
and  that  the  defendant  had  no  evidence  to  resist  the  judg- 
ment he  was  disposed  to  demand.  On  the  trial,  however, 
the  defendant  introduced  evidence,  which  proved  that 
James  Muschett  (surety  in  the  bond)  was  a  collector  for 
Oswald^  Deniston  fy  Co,  under  John  Laird;  and  he  then 
introduced  a  statement,  proved  to  be  in  the  hand  writing  of 
the  said  Muschett^  purporting  to  be  an  account  between 
Hancock  2Lnd  the  said  Muschett^  in  which  Muschett  charges 
Hancock  to  John  Lairdj  for  the  amount  of  the  bond  now 
in  controversy.  He  farther  introduced  the  copy  of  a  re- 
lease, executed  on  the  21st  of  October,  1805,  by  Muschett 
to  Hancock^  of  a  lien  which  Muschett  had  taken  from  Han- 
cock^ in  August,  1803,  on  some  slaves,  to  indemnify  him 
for  the  responsibility  he  was  under,  as  surety  for  Hancock^ s 
faithful  discharge  of  his  agency.  The  consideration  of  the 
release^  as  expressed  in  the  release  itself,  is,  that  Hancock 
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1826.    had  made  ^<a  satisfactory  settlement  with  John  Lairdf 

;^^^  agent  of  Oswald,  Deniston  fy  CoJ^    There  does  not  ap- 

Otwaid,&o.  pear  to  have  heen  any  other  evidence  whatever,  introduced 

Tyler  ke.  ^^  ^^®  trial;  nor  shall  I  enquire,  whether  the  evidence  was 

or  was  not  sufficient  to  defeat  the  plaintiff's  action.     Their 

attorney  seems  not  to  have  doubted  its  sufficiency;  and  in* 

stead  of  suffering  a  non-suit,  submitted  the  case  to  the  jtiry^ 

who  found  for  the  defendant. 

The  appellants  filed  their  bill  in  the  Court  of  Chancery 
for  the  Fredericksburg  district,  praying  for  a  new  trial  of 
the  cause.  The  bill  was  dismissed.  The  appellants  appeal** 
ed  to  this  Court;  and  the  only  question  is,  whether  a  new 
trial  ought  to  be  granted. 

One  of  the  grounds  on  which  the  appellants  rest  their 
claim  for  a  new  trial,  is  the  allegation  in  the  bill,  that  the 
settlement  of  accounts  between  Muschett  and  Hancock^ 
and  the  pretended  payment  by  the  latter  to  the  former,  of 
the  bond  in  controversy,  was  designed  as  a  fraud  upon  the 
appellants.  This  charge  is  not  only  unsupported,  but  is 
contradicted  by  the  evidence  adduced  by  the  appellants 
themselves.  Hancock  was  the  nephew  of  Muschett ;  had 
lived  in  his  family  for  many  years;  and  appears  to  have 
been  extensively  connected  in  merchandize  with  him  and 
his  sons.  The  appellants  have  produced  a  letter,  written 
in  December,  1805,  by  Hancock  to  Laird^  informing  him 
that  he  intended  in  a  few  days  to  go  to  Dumfries,  for  the 
purpose  of  making  a  final  settlement  of  all  his  mercantile 
and  other  transactions  with  James  Muschett  and  his  sons, 
and  requesting  Laird  to  send  him  a  copy  of  the  bond  in 
controversy;  in  which,  it  will  be  recollected,  that  MuS' 
chett  was  his  surety.  The  statement,  or  account,  which 
the  appellants  complain  of  as  being  fraudulent,  is  not  dated; 
but  there  can  be  very  little  doubt,  that  it  was  made  at  the 
time  indicated  in  this  letter.  The  account  embraces  indi- 
vidual and  mercantile  transactions;  transactions  with  James 
Muschett,  (described  as  James  Muschett.  sen.)  with  John 
M.  Muschettf  with  Charles  H.  Muschett,  with  James 
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Muschelty  sen.  ^  Co.  with  John  M.  Muscheti  8f  Co.  and  1826. 
with  H  M.fy  Co.  (probably  Hancock,  Muscheti  fy  Co.)  '^^^^^ 
and  it  appears  that  Muschett  fell  deeply  in  Hancock^s  debt.  Oswaid^fce. 
It  will  be  recollected,  that  il/u^Ae//  had  then  been  nearly  XTierifce. 
three  years,  and  was  at  that  time,  collector  for  Laird,  SiS 
the  agent  of  Oswald,  Denision  fy  Co.  to  whom  Hancock's 
bond  was  due;  and  as  it  was  ascertained  that  he  was  thus 
deeply  indebted  to  Hancock,  what  could  be  more  natural 
than  that  he  should  undertake,  in  consideration  thereof,  to 
pay  to  Laird  the  debt  due  by  Hancock^  and  for  which  he 
was  surety;  and  that,  in  consequence  of  se^h  undertaking, 
he  should  introduce  it  in  the  settlement,  and  charge  Han- 
cock  with  the  bond  which  he  was  thus  to  pay  ?  Where  was 
the  fraud  in  this  ?  They  do  not  pretend,  that  this  settle- 
ment between  them  amounted  to  vl  payment  or  discharge 
qf  the  bond.  They  both  knew  they  possessed  no  such 
power.  Hancock  took  no  receipt  against  the  bond,  and 
no  evidence  even  of  the  settlement.  The  settlement  does 
not  appear  to  have  been  entered  on  either  of-- their  books; 
although,  being  merchants,  they  may  be  presumed  to  have 
kept  regular  books,  in  which  were  entered  all  transactions 
deemed  important.  It  was  found,  after  MiAScheti'a  death, 
on  a  loose  sheet  of  paper,  without  date  or  signature,  pinned 
to  the  folio  of  MtischetVs  ledger,  in  which  Hancock* a  ac- 
count was  kept.  From  all  these  circumstances,  it  would 
appear,  that  even  as  between  the  parties,  it  was  not  inten- 
ded as  an  actual  settlement,  but  merely  as  a  statement  to 
shew  how  the  accounts  would  stand,  in  case  Muschett 
should,  according  to  his  engagement,  pay  Hancock's  debt 
to  Laird.  The  release  executed  by  Muschett  to  Hancock, 
on  the  21st  of  October,  1805,  of  the  lien  on  the  negroes, 
which  had  been  given  in  1803,  does  not  vary  the  aspect 
of  the  case  in  this  particular.  The  lien,  it  may  be  observ- 
edy  was  given  shortly  before  Hancock's  irregular  habits 
had  caused  his  removal  as  agent;  before  he  had  had  any 
settlement  with  Laird,  and  when  the  balance  due  from 
him  on  account  of  his  collections,  not  being  ascertained^ 
Vol..  IV.  6 
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1826.  may  have  been  apprehended  to  be  very  large.  But  when, 
^^^a^  on  the  2d  of  April,  1805,  the  precise  balance  due  lo  Laird 
Oswald, &e.  was  ascertained,  and  when  in  October  of  the  same  year,  it 
TTier)be.  became  manifest  to  the  parties,  that  Muscheit  owed  Han- 
cock more  money  than  Muschett  was  bound  for  as  his 
surety,  to  Laird^  it  would  have  been  highly  unjust  to 
continue  the  incumbrance  on  Hancock* 8  property.  Mus- 
chett^s  proper  indemnity  was  in  his  own  hands;  in  the 
greater  debt  that  he  owed  Hancock.  The  settlement  re- 
ferred to  in  the  release,  was  the  settlement  between  Han* 
cock  and  LairM^  of  the  2d  of  April,  1805,  and  not  the 
settlement  between  Hancock  and  Muschett.  The  subse- 
quent conduct  of  Hancock  is  a  proof  of  the  rectitude  of 
his  intentions.  Murdock^  the  clerk  of  Laird^  made  fre- 
quent applications  to  him  for  payment  of  this  bond.  On 
these  occasions,  Hancock  informed  him  that  Muschett 
owed  him  money;  and  from  this  circumstance,  taken  in 
connexion  with  the  circumstances  above  mentioned,  I  think 
it  highly  probable,  that  he  also  told  him  of  MuschetVs 
agreement  to  pay  the  bond  for  him;  but  he  never  intimated 
that  Muschett  was  authorised  to  collect  the  bond  from  him^ 
nor  that  he  himself  was  released  from  the  obligation  to 
pay  it. 

~  There  was  no  fraud  on  the  part  of  Muschett  or  Han' 
cock  ;  and  1  have  gone  into  this  branch  of  the  subject,  not 
because  I  think  it  necessary  to  the  torrect  decision  of  the 
cause,  but  for  the  purpose  of  removing  unmerited  imputa- 
tion from  the  memory  of  two  men  long  since  consigned  to 
the  grave. 

I  come  now  lo  those  grounds  for  a  new  trial,  alleged  in 
the  bill,  and  supported  by  testimony,  or  which  may  be  ad- 
mitted to  be  so  supported.  And  here  it  will  not  be  necessary 
to  go  minutely  into  the  evidence;  it  will  be  suflScient  to 
state  the  general  results,  or  the  facts  which,  it  is  contend- 
ed, the  testimony  establishes. 

Let  it  then  be  considered  that  the  verdict  of  the  jury,  al- 
though it  may  have  been  correctly  founds  according  tatbe 
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evidence  exhibited  on  the  trial,  will,  nevertheless,  work    1896. 
injustice  between  the  parties,  if  nolFset  aside.     Let  it  be  JJTJ^^ 
conceded  that  the  appellants,  their  agent  Lairdj  and  their  Oswald, &o. 
attorney,  had  no  intimation  of  the  nature  of  the  evidence,  Tyler,  ke. 
which  the  defendant  intended  to  adduce  in  support  of  his 
plea  of  payment.     Let  it  even  be  conceded  that  they  did 
not  believe,  that  the  defendant  intended  any  opposition  to 
the  judgnnent  which  the  appellants  were  in  pursuit  of. 
And  let  it  be  farther  conceded,  that  they  had  been  pre- 
viously apprised  of  the  real  intentions  of  the  defendant, 
and  of  the  nature  of  the  evidence  on  which  he  relied:  that 
they  could  and  would  have  introduced  such  evidence  on 
their  part,  as  to  deprive  the  testimony  of  the  defendant  of 
all  its  weight,  and  to  establish,  clearly  and  incontrovertibly, 
their  right  to  the  judgment  which  they  demanded.     Let 
all  this  be  conceded;  and  I  am  still  decidedly  of  opinion, 
that  the  new  trial  ought  not  to  be  granted. 

Applications  to  Courts  of  Equity  for  new  trials,  are  ex- 
tremely rare  in  England,  even  on  the  part  of  defendants 
at  law;  since  the  Courts  of  Law  exercise  the  same  jurisdic- 
tion, and  to  the  same  liberal  extent.  As  early  as  the  reign 
of  Charles  2d,  {Curtis  v.  Smalridgei  1  Ch.  Cas.  43,)  the 
rule  was  distinctly  laid  down,  that  a  Court  of  Equity  will 
not  award  a  new  trial  to  avoid  a  judgment  at  law,  ^'on  ac- 
count of  any  evidence  or  matter  which  might  have  been 
used  in  the  first  cause,  and  of  which  the  party  then  had 
knowledge,'^  unless  some  satisfactory  reason  be  assigned, 
why  the  party  did  not  avail  himself  of  it,  in  the  trial  at 
law.  And  f  understand  the  same  principle  prevails,  where 
the  application  is  not  to  avoid  the  whole  judgment,  but 
seeks  partial  relief  only.  It  cannot  be  necessary  to  refer 
to  cases  to  establish  this  principle.  It  is  to  be  found  every 
where.  The  English  Courts  have  very  rarely  departed 
from  it.  Our  own  Courts,  whilst  they  have  never  denied 
its  obligation,  have,  unfortunately,  (I  humbly  think,)  been 
too  often  seduced  into  forgetful  ness  of  it,  by  a  tender  re- 
gard to  the  hardship  of  particular  cases.     Hence,  the  va- 
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1826.    nation  to  be  found  in  the  decisions  of  this  Courts  and  which 
'^^^a^!^  has  sometimes  exposed  us  to  the  imputation  of  having  no 
Oswald, ke.  certain  system.     Hence  the  course,  which  has  been  some- 
Tyiori&o.  times  pursued,  of  allowing  the  defendant  to  come  into 
equity,  to  get  relief  for  a  payment,  on  the  ground  that  the 
payment  having  been  in  the  knowledge  of  the  plaintiff,  it 
was  against  conscience  in  him  not  to  allow  it.     Hence,  al- 
so, the  practice  of  allowing  the  defendant  to  come  into  a 
Court  of  Equity,  after  a  trial  at  law,  to  demand  a  disclo- 
sure of  facts  from  the  plaintiff,  instead  of  holding  him  to 
demand  the  discovery  before  the  trial,  to  be  used  at  the 
trial. 

These  remarks  are  not  necessary  to  the  decision  of  this 
cause;  but  they  are  suggested  by  the  occasion,  and  they 
are  thrown  out  as  indications,  that  I  am  disposed  to  return 
to  and  guard  with  greater  caution^  the  line  which  has  been 
wisely  drawn  between  the  jurisdictions  of  Courts  of  Law 
and  Equity. 

But,  a  new  trial  or  otlier  relief,  will  frequently  be  ex- 
tended to  those  who  were  defendants  at  law,  under  cir- 
cumstances where  it  would  be  refused  to  those  who  were 
plaintiffs;  and  this,  not  because  defendants  are  greater  fa- 
vourites than  plaintiffs  with  Courts  of  Justice;  but  because 
of  the  different  ground  which  they  occupy.  Relief  is 
granted  to  defendants,  because  4hey  cannot  redress  them- 
selves. Thus,  if  the  trial  of  a  cause  once  commences, 
there  is  no  mode  by  which  a  defendant  can  escape  from  it, 
whatever  may  be  the  circumstances  which  forbid  him  to 
expect  a  just  decision.  He  must  await  the  verdict;  and 
then,  if  the  Courts  do  not  afford  him  relief,  he  is  without 
redress.  But,  the  situation  of  plaintiffs  at  law  is  very  dif- 
ferent. If  they  find  themselves  deceived  in  their  own  tes* 
timony,  and  think  they  can  stregthen  it;  or  if  they  be  sur- 
prised by  the  introduction  of  unexpected  testimony  on  the 
part  of  the  defendant,  and  believe  that  it  will  be  in  their 
power  at  some  other  time,  to  explain,  rebut  or  disprove 
it;  they  can  afford  themselves  the  opportunity  of  doing 
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80,  by  suflering  a  noQ-suit,  and  coromenciiig  their  acticm  de    1826. 
novo.  Jamatf, 

The  case  before  U6,  is  one  in  which  piaintiffs  at  law  OtvaM.fira. 
are  seeking  to  be  relieved  from  a  judgment,  which  they  Tyi^,bo. 
voluntarily  permitted  to  go  against  them;  and  this  of  itself/ 
is  so  Anient  to  shew  the  inapplicability  of  all,  or  nearly  all 
the  eases,  which  have  been  referred  to  on  their  behalf. 

The  allegation  of  fraud  being  put  out  of  the  case,  the 
only  remaining  ground  on  which  the  appellants  can  relyi 
is  the  surprise  at  the  trial  by  the  introduction  of  unexpect- 
ed testimony. 

If  the  case  of  the  plaintifis  applying  for  a  new  trial  on 
such  ground,  be  not  materially  difierent  from  that  of  a  de- 
fendant, making  the  same  application  on  the  same  ground^ 
whence  comes  it  that  no  ease  has  been  found,  where  the 
English  Courts  have  granted  a  new  trial  on  the  ground  of 
surprise  ?  The  case  of  Bright^  ex^or.  of  Cri^  v.  Eynon^ 
1  Burr.  390,  may,  at  first  view,  be  supposed  to  sanction 
the  granting  a  new  trial  to  a  plaintiff,  on  this  ground. 
But,  if  that  case  be  examined,  it  will  be  found,  that  it  was 
decided  expressly  and  solely,  on  the  ground  that  it  was  con* 
trary  to  evidtnee.  None  of  the  Judges  but  Lord  Mans* 
field  said  any  thing  on  the  ground  of  surprise;  and  even 
he  gave  no  opinion  on  it,  farther  than  to  say,  that  ''  if  the 
matter  in  dispute  was  of  great  value,  I  will  not  say  that  the 
suspicious  circumstances  might  net  be  a  ground  for  a  new 
trial ."  If  this,  and  some  other  general  expressions  of  his, 
he  regarded  as  the  expression  of  an  opinion  by  that  great 
Judge,  that  a  new  trial  ought,  in  any  case,  to  be  granted  a 
plaintiff  on  such  ground,  I  have  only  to  say,  that  neither 
he,  nor  any  other  Judge  in  England,  has  ever  acted  on  that 
opinion,  so  &r  as  I  am  informed.  Nor  am  I  aware  of  any 
such  case  in  our  own  Courts. 

The  only  case  that  looks  that  way,  is  the  case  of  Haw* 
hint  V.  Dqmestf  4  Munf.  469.  But  that  was  not  the  case 
of  an  application  to  equity  for  a  new  trial,  but  a  bill  for 
substantive  i^lief  on  the  vaerits  of  a  case  originalfy  and 
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1826.     exclusively  proper  for  the  Chancery  jurisdiction.     The 
^^^^J!i^  ground  of  the  decision  were  not  given  by  the  Court.     But 
OiwaM,S(o.  it  is  believed,  that  the  Court  must  have  gone  on  the  ground 
Tyler)  &0.  I  have  mentioned,  viz.  that  the  case  was  originally  and 
exclusively  proper  for  the  jurisdiction  of  a  Court  of  Equi- 
ty; for,  the  party  there,  having  given  a  deed  acknowledg- 
ing the  receipt  of  the  purchase  money,  he  was  estopped 
in  a  Court  of  Law,  from  saying  that  he  had  not  received 
it;  and  therefore,  never  could  have  recovered  at  law;  and 
the  Court  of  Equity  rightly  decided,  that  it  was  not  de- 
prived of  its  jurisdiction  by  a  previous  nugatory  and  im- 
proper resort  to  a  Court  of  Law. 

There  is  not  only  no  adjudication  supporting  the  claim 
of  the  appellants,  but  there  is  direct  authority  against  it. 
The  case  of  Richards  v.  SymeSy  2  Atk.  319,  was  an  issue 
out  of  Chancery,  in  which  a  new  trial  was  prayed  for  on 
the  part  of  the  plaintiff.    The  Chancellor  observed,  **  there 
is  another  reason  that  weighs  with  me;  that  the  new  trial  is 
prayed  for  on  behalf  of  the  plaintiff  at  law;  and  if  it  had 
been  better  made  out,  I  should  not  have  inclined  to  grant 
it;  because  it  was  in  his  power  to  have  been  non-suited';  for 
if  the  counsel  had  been  of  opinion,  that  there  was  evi- 
dence they  were  not  apprised  of,  and  too  strong  for  them 
to  encounter,  they  might  have  advised  him  to  suffer  a  non- 
suit; and  then  he  might  have  come  back  to  this  Court  for 
new  instructions,  who  would  have  ordered  another  issue  at 
law,  notwithstanding  the  non-suif     It  is  impossible  not 
to  be  struck  with  the  resemblance,  or  rather  the  identity 
of  the  case  supposed  by  the  Lord  Chancellor,  and  that  un- 
der consideration.     In  this  case,  as  in  that,  the  plaintiffs 
were  met  by  **  evidence  they  were  not  apprised  of  and 
too  strong  for  them  to  encounter.^^     In  this  case,  as  in 
that,  the  counsel  "  might  have  advised  them  to  suffer  a 
non-suit.^* 

The  case  of  Tarpley^s  admW,  v.  Dobyns^  1  Wash. 
185,  strongly  resembles  this  in  principle.  There,  the  plain- 
tiff at  law  bad  failed  to  produce  evidence,  (which  evidence 
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was  in  his  power,)  merely  because  he  did  not  suppose  the  1826. 
defendant  would  make  such  defence  as  would  render  that  ^^^!J^[^ 
evidence  necessary.  But,  being  surprised  in  this  particu- Oswai<i,fiie. 
lar^  by  the  defendants  unexpectedly  making  a  defence,  Tyier^he. 
which  made  that  testimony  indispensable,  he,  like  the  ap- 
pellants in  this  case,  did  not  suffer  a  non-suit,  but  submit- 
ted the  case  to  the  jury,  who  found  against  him.  He  then 
filed  his  bill  in  equity,  stating  all  the  circumstances,  and 
praying  that  the  defendant  should  be  decreed  to  pay  him 
his  debt.  There  was  a  demurrer  to  the  bill  for  want  of 
equity,  which  demurrer  was  sustained.  Judge  Pendle- 
ton, in  delivering  the  opinion  of  the  Court,  says;  **  al- 
though the  appellant  might  have  resorted  to  a  Court  of 
Equity  in  the  first  instance,  if  his  case  would  bear  it,  it  is 
now  too*  late,  after  having  made  his  election  to  take  a  trial 
at  law.  As  to  the  surprise  which  is  made  the  pretext  for 
this  application  to  a  Court  of  Equity,  it  ought  not  to  bene* 
fit  the  appellant  in  the  present  case;  since,  when  he  dis- 
covered a  disposition  in  the  appellee  to  avail  himself  of  his 
legal  advantage  at  the  trial,  he  might  have  suffered  a  non- 
suit.'' 

It  is  no  objection  to  the  application  of  this  case  to  the 
one  under  consideration,  that  in  Tarpley^s  adm^r  v.  Do- 
bynSy  the  plaintiffs  ought  to  have  known,  from  the  very 
terms  of  the  bond,  that  it  would  be  incumbent  on  him  to 
prove,  at  the  trial,  the  very  fact  which  the  course  of  the 
defendant  made  it  necessary  for  him  to  prove.  He  was, 
in  fuct^  surprised ;  and  the  surprisey  whether  produced 
with,  or  without  cause,  ought  to  have  admonished  him  of 
the  propriety  and  necessity  of  a  non-suit.  Nor  do  I  think 
the  case  would  be  varied,  even  if  the  surprise  were  pro- 
duced by  the  fraud  of  the  defendant;  for  even  in  such  case, 
I  would  say,  in  the  spirit,  if  not  in  the  very  words,  of  Mr. 
Pendleton,  ^' when  the  plaintiff  discovered  a  disposition 
in  the  defendant  to  avail  himself,  at  the  trial,  of  the  advan- 
tage which  his  fraud  had  given  him,  he  ought  to  have  suf- 
fered a  non-suit." 
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1826.  Although  I  am  decidedly  of  opinion,  that  a  new  trial 
^^a^^  ought  never  to  be  granted  by  a  Court  of  Equity  to  a  plain- 
Otwaid.&c  tiff  at  law,  merely  on  the  ground  qf  surprise  at  the  trials 
Tyieri&c.  from  whatever  cause  that  surprise  may  have  arisen;  yet, 
there  are  cases,  ia  which  a  new  .trial  ought  to  be  granted 
to  him.  I  would  grant  it  where  the  verdict  was  against 
evidence;  as  in  the  case  of  Bright ,  earV.  of  Crisp  v.^ynon, 
1  Burr.  390;  and  as  is  done  in  every  day's  practice;  I 
would  grant  it,  where  the  damages  given  by  the  jury  are 
very  inadequate  to  the  injury  he  had  sustained.  I  would 
grant  it,  where  there  had  been  any  improper  conduct  on 
Uie  part  of  the  jury.  In  short,  I  would  grant  him  a  new 
trial  in  all  cases,  in  which,  under  similar  circumstances,  I 
would  grant  one  to  the  defendant,  except  where,  from  the 
nature  of  the  case,  he  might  have  redressed  himself  by 
suffering  a  non-suit.  This  exception  excludes  cases 
where  the  application,  as  in  the  present  instance,  is  found- 
ed on  mere  surprise,  produced  by  the  introduction  of  un- 
expected testimony  at  the  trial.  I  would  not  grant  a  new 
trial  in  any  such  case,  unless  the  party  was  prevented  by 
fraud  or  accident  from,  suffering  a  nonsuit. 

But,  if  there  be  any  case,  in  which  a  plaintiff  who  has 
failed  to  suffer  a  non-suit,  is  entitled  to  a  new  trial  on  the 
mere  ground  of  surjirise  at  the  trial,  I  should  not  think  that 
this  is  one  of  them.  As  to  the  appellants  being  out  of  the 
country,  that  is  entitled  to  no  consideration.  They  had  an 
agent,  Lairdy  to  whom  was  committed  the  management  of 
all  their  concerns.  He  lived  in  George  Tbwn^  but  a  few 
miles  from  the  Court  of  the  county  where  the  cause  was 
tried.  From  the  time  that  he  committed  the  bond  to  the 
hands  of  the  attorney,  he  took  no  care,  and  made  no 
enquiry,  concerning  the  suit.  The  attorney  who  insti- 
tuted the  suit,  *^  always  understood  it  was  to  be  defended 
on  its  merits;''  and  be  who  succeeded  him,  ought  to  have 
known  it;  for,  the  cause  was  once,  if  not  oftener,  continued 
at  the  instance  of  the  defendant,  on  the  unround  of  the  ab- 
sence of  a  material  witness.     That  witness  was  the  clerk  of 
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Mv^cheti  ;  and  the  object  of  his  testimony  was  announced  1826. 
to  be  the  verification  of  some  accounts  between  Hancock  J^^!^Z^ 
and  Muschetty  on  which  the  defence  rested.  This  cir- Oswald, fice. 
cumstance  ought  to  hare  shewn,  that  the  plea  had  not  been  Tjierjko. 
thrown  in  as  a  sham  plea,  and  for  mere  delay,  and  was  well 
calculated  to  indicate  the  nature  of  the  defence.  If  this 
fact,  together  with  the  opinion  of  the  first  counsel,  had  been 
communicated  to  Laird^  it  would  have  been  his  duty  to 
attend  to  the  trial  of  the  cause;  and  If  either  he  or  his  clerk 
Murdocky  had  attended,  the  result  would  have  been  differ- 
ent; for  both  of  them,  as  appears  from  their  evidence  in  the 
cause^  were  acquainted  with  facts,  sufficient  to  insure  a  ver- 
dict for  the  appellants.  In  the  case  of  Bateman  v.  PTillaef 
1  Sch.  U  Lefr.  201,  Lord  Redesoale  said,  that  ''a  bill 
for  a  new  trial  is  watched  in  equity  with  extreme  jealousy, 
and  it  must  see  that  injustice  has  been  done,  not  merely 
through  the  inattention  of  parties.'*  I  entirely  concur 
in  this  opinion.  IVleil  must  bear  the  consequences  of  their 
own  acts;  and  those' who  shut  their  eyes  to  the  light,  ought 
not  to  be  permitted  to  complain  that  they  do  not  see.  In 
this  respect,  I  cannot  distinguish  between  the  parties  and 
their  attorn ies. 

I  am  for  affirming  the  decree  of  the  Chancellor. 

The  President. 

The  application  to  the  Court  of  Chancery,  in  this  case, 
is,  to  be  relieved  against  a  verdict  which  was  found  for  the 
defendant,  upon  what  was  conceived,  at  the  time,  by  the 
parties,  a  fair  trial  at  law.  No  objection  was  made  to  it 
in  the  Court  of  Law;  nor  did  the  plaintiffs  complain  of  it 
then.  The  material  allegation  in  the  bill  is,  (although  the 
plaintiffs  went  to  trial,  on  the  plea  of  payment,)  that  they 
did  not  dream  that  any  attempt  would  be  made  to  prove 
the  payment  insisted  on;  and  that  no  instruction  was  given 
to  their  counsel,  nor  did  they,  or  their  agent,  attend  the 
trial.     Upon  the  facts  in  the  case,  it  does  not  appear  that 
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1826.    any  fraud  was  practised  by  the  defendant,  by  which  this 
^^^^a^!^  negligence,  on  the  part  inf  the  plaintiffs,  was  produced:  nor 
Oswald, kc.  does  it  appear  that  there  was  any  obstacle,  imputable  to  the 
Tyhr,&c.  defendant,  to  prevent  their  counsel,  after  the  testimony 
was  disclosed,  from  suffering  a  non-suit.     He  freely  sub- 
mitted the  case  to  the  jury,  and  took  the  chance  of  a  ver- 
dict in  his  favor. 

The  application,  then,  for  relief,  is  solely  on  the  ground 
that  great  injustice  has  been  done  them,  in  the  trial  at  law. 
It  seems  to  me  very  clear,  that  if  a  party  neglects  to  avail 
himself  of  his  remedies  for  injustice  done  there,  a  Court  of 
Equity  ought  not  to  interfere;  nor  ought  a  plaintiff  to  be 
permitted  to  deprive  his  adversary  of  his  trial  at  law,  when 
nothing  is  imputable  to  Him.  Otherwise,  the  jurisdiction 
of  a  Court  of  Law  would  soon  be  supplanted  by  that  of  the 
Courts  of  Equity.  Neither  the  neglect  of  a  party,  nor  his 
ignorance  of  his  rights  at  law,  furnish  any  ground  for  the 
interposition  of  a  Court  of  Equity.  This  doctrine  is  the 
more  reasonable  in  its  application  to  plaintiffs  at  law  than 
to  defendants.  The  former  always  have  it  in  their  power, 
in  a  case  like  the  present,  to  be  relieved  against  surprise  on 
the  trial,  if  any,  by  suffering  a  non-suit.  They  are  not 
compelled,  as  defendants  are,  to  submit  their  case  to  the 
jury.  Though  the  case  of  Tarphy^s  adm^r,  v.  DobynSy 
1  Wash.  185,  is  not,  in  its  circumstances,  like  the  case  be- 
fore us,  the  principle  on  which  it  was  decided,  is  strictly^ 
applicable.  The  Court  went  on  the  ground,  that  the  relief 
asked  for  in  equity,  might  have  been  had  by  suffering  a 
non-suit;  and  no  sufficient  excuse  for  omitting  it,  being  al- 
ledged  and  proved,  they  affirmed  the  decree,  and  dismissed 
the  bill.  I  admit  that  this  Court,  in  their  solicitude  to  do 
justice,  may,  in  some  cases,  have  encroached  upon  these 
principles;  but  they  have  never  been  directly  over-ruled. 
I  am  of  opinion,  therefore,  to  affirm  the  decree. 

Decree  affirmed. 
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M'Mahon  v>.  Spangler.  ''«*»|         1826. 

Jt^1rHQr^^. 

It  is  a  eorreet  cmirsc  of  proceeding,  for  a  ('haneellor  to  M'lMolve  an  injunctioii, 
vpon  the  Hi*fendant'»  tendering  a  deed  to  the  plaintiffs  or  filing  it  with  the 
papers,  vttbqgt  requiring  it  to  be  approved  by  the  Cvurt^  before  the  injune- 
tioii  shall  b^bsnlved. 

The  general  rul?1i,  th:it  parol  evidence  cannot  be  admitted  to  contradict  ex- 
plain, or  alter  a  written  agreement;  bat  may  be  received  to  prove  fraud,  mis- 
take or  sarpriae,  in  the  execution  of  it.  But  in  the  latter  case,  the  evidence 
must  lie  Btroog  and  dear. 

An  Hffidavit  taken  by  a  party,  may  be  read  in  the  eause,  although  the  party 
taking  it  may  wish  to  suppress  it,  beeause  it  operates  against  him. 

This  was  an  appeal  from  the  Staunton  Chancery  Court. 
The  following  opinion  will  give  a  complete  history  of  the 
case. 

fVickham^  for  the  appellant. 

JohnsoUy  for  the  appellee. 

January  31.     Judge  Carr. 

The  defendsini  Spanffler  and  his  sister,  the  wife  of  A!i?y, 
were  each  entitled  to  an  undivided  moiety  of  a  tract  of  land 
descended  to  them  from  their  father.  Spangler  was  de* 
sirous  to  sell  his  share,  and  offered  it  to  different  persons. 
At  length  he  made  a  contract  with  the  plaintiff*  APMahon^ 
which  is  in  writing,  signed  and  sealed  by  the  parties,  and 
dated  the  15th  of  July,  1819.  This  contract  expresses  that 
Spangler  h^d  sold  to  M^Mahon^  *'all  his  right,  title,  inte- 
rest and  claim,  in  and  to  a  certain  tract  or  parcel  of  land^ 
in  the  county  of  Rockingham,  on  the  North  river,  adjoin- 
ing Major  Robert  Orattan^  containing  by  estimation  300 
acres,  and  which  formerly  belonged  to  Frederick  Spangler^ 
deceased,  (a  division  of  which,  is  hereafter  to  be  made,  and 
it  is  understood,  that  when  the  division  is  made,  the  im^ 
provements  are  to  be  on  that  part  of  the  land  hereby  intend- 
ed to  be  secured  to  the  said  M^ Mahonj)  together  with  all 
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1826.    the  appurtenances,  inc.  for  and  in  consideration  of  the  sum 
;^^^  of  8  2600,  to  bfe  paid,  «  700  in  hand,  8  100  by  the  19th 
M'MjUion  instant,  8400  on  the  1st  of  May,  1820,  8  300  in  a  gig  and 
Spa^ler.  harness  worth  that  amount,  by  the  Ist  of  October,  1620, 
8  550  by  the  Ist  of  October,  1822,  and  8550  by  the  1st  of 
October,  1824;'^  Spongier  to  make  a  deed,  ti^ef  the  divi- 
sion should  be  confirmed  by  the  Court  of  Chancery.     In 
execution  of  this  contract,  the  plaintiff  gave  his  bonds,  and 
has  paid  the  8700,  (which  was  a  payment  in  hand,)  the 
8  100  and  the  8  300.    A  division  was  made  by  the  commis- 
sioners, and  Spanghr  having  gotten  the  part  which  had 
the  improvements,  delivered  \i  over  to  the  plaintiff  who 
still  holds  possession  of  it.     Upon  the  division,  the  com- 
missioners found  that  the  whole  tract  contained  only  269 

■ 

acres;  and  of  this,  they  considered  119  acres,  with  the  im- 
provements, an  equal  share.  Spangler  removed  to  the 
State  of  Ohio,  without  executing  a  deed  to  M^Mahon  for 
the  land.  He  assigned  the  8400  bond  to  the  defendant 
Clayton^  who  sued  on  it,  and  recovered  judgment.  It  is 
to  injoin  this  judgment  that  the  bill  is  filed. 

The  grounds  of  injunction  are  two:  Ist.  That  there  was 
a  mistake  made  by  the  scrivener  in  drawing  the  agreement, 
the  real  contract  being,  that  Spangler  sold  to  M^MahoUy 
not  his  interest  in  the  land  for  82600,  but  that  he  sold  him 
150  acres  of  land,  with  the  improvements,  at  8  17i  per 
acre,  making  the  sum  of  8  2600.  2d.  That  even  if  the  con- 
tract be  rightly  expressed,  the  whole  tract  was  estimated 
by  both  parties  at  300  acres,  and  being  folind  31  acres  de- 
ficient, the  plaintiff  is  entitled  to  a  deduction  for  the  defi- 
ciency, which  ought  to  come  out  of  the  bond  first  due  after 
the  discovery:  Spangler  answered,  denying  directly  and 
positively,  that  there  was  the  slightest  error  in  the  written 
contract;  or  that  he  sold  by  the  acre;  but  that  he  sold  his 
moiety,  whatever  it  might  be,  for  the  gross  sum  of  82600: 
that  he  had  given  Key  a  full  power  to  make  a  deed,  and 
supposed  it  had  been  done:  that  he  would  make  one  with 
all  convenient  speed. 
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Od  a  motion  to  dissolve,  the  ChaDcellor  considered  that    1826. 
the  written  contract  must  stand,  there  being  no  sufficient  ^^I^J^J^!/ 
evidence  of  mistake;  and  ordered,  that  on  Spongier' s  exe*  M*Mahon 
cuting  and  tendering  to  the  plaintiflf,  or  filing  among  the  Spangier. 
papers  in  the  cause,  a  deed  with  a  general  warranty  for  the 
119  acres  of  land,  the  injunction  be  dissolved.     The  ap- 
peal is  from  this  order. 

The  first  objection  taken  to  the  order  was,  that  however 
the  case  might  be  upon  the  merits,  the  Chancellor  ought 
not  to  have  dissolved  the  injunction,  upon  the  tendering  a 
deed  to  the  plaintiff,  or  filing  it  w4th  the  pmpers,  because 
this  did  not  give  the  plaintiff  that  security  and  safety  on 
the  subject  of  title,  which  he  was  entitled  to;  that  neither 
the  parties,  nor  the  clerk,  were  judges  of  the  suffidency  of 
the  deed;  and  that  the  Chancellor  should  have  refused  the 
motion  to  dissolve,  with  leave  to  renew,  when  a  deed  should 
be  filed,  and  submitted  to  him  for  inspection. 

I  think  this  objection  rather  specious  than  solid.  It  will 
be  remarked,  that  there  was  never  any  difficulty  between 
the  parties,  on  the  vsubject  of  title.  Though  the  injunction 
was  dissolved,  yet  the  cause  remained  in  Court.  When 
.the  deed  should  be  executed,  if  the  defendant  tendered  it 
to  the  plaintiff,  he  would  of  course  consult  his  counsel,  and 
unless  he  thought  it  a  sufficient  deed,  would  reject  it.  If 
he  did,  the  defendant  would  either  make  another,  accord- 
iag  to  the  requisition  of  counsel,  or  he  would  file  the  deed 
he  had  made,  with  the  clerk,  and  demand  the  order  of  dis- 
solution from  him.  Suppose  the  clerk  to  grant  it,  and  the 
execution  to  issue,  M^Mahon  might  instantly  apply  to  the 
Chancellor  by  petition,  submitting  to  him  the  deed,  and 
making  his  objections;  and  whether  it  should  be  in  or  out 
of  Term,  the  Chancellor  would  examine  the  deed,  and  stop 
the  execution  at^nce,  if  he  found  it  insufficient.  Thus, 
no  mischief  could  result  to  the  plaintiff,  and  I  do  not  think 
this  objection  can  be  sustained. 

We  come  now  to  the  merits,  and  firstj  as  to  the  alle- 
*  ged  mistake  in  the  agreement.     For  the  authorities  on  the 
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.1826.  subject  generally^  of  admitting  parol  evidence  in  a  case  of 
;^^^  this  kind,  I  refer  to  Baic/iffe  v.jUlisonj  3  Rand.  537,  not 
M'Miihoo  long  since  decided.  The  i^neral  rule  is,  iht^i  parol  evU 
Spjj^ci-.  dence  cannot  be  admitted  to  contradict,  explain,  or  alter,  a 
written  agreement;  but,  may  be  received  to  proVe  fraud, 
surprise  or  mistake  in  the  execution  of  it.  But  the  books 
all  tell  us,  that  in  this  latter  case,  the  evidence  must  be 
strong  and  clear.  The  solemn  acts  of  the  parties,  under 
their  hands  and  seals,  are  not  to  be  blown  away  by  loose 
and  vague  conversations  In  the  case  before  us,  the  bill 
asserts  that  the  scrivener,  having  first  written  the  heads  of  the 
agreement  correctly,  made  the  mistake  complained  of,  in 
the  copy;  and  that  this  was  not  perceived,  until  after  the 
contract  was  executed.  The  answer  is  positive  and  direct, 
in  contradicting  this.  The  plaintiff,  then,  must  make  it 
out  by  satisfactory  evidence,  out- weighing  the  answer. 
To  increase  the  diflSculty  of  the  plaintiff's  task,  there  are 
some  circumstances  strongly  corroborating  the  answer. 
The  first  of  these  is,  that  the  bill  itself  shews,  that  there  was 
never  any  claim  made  by  Spanglevy  to  more  than  an  un* 
divided  nrK>iety  of  a  tract  supposed  to  contain  300  acres; 
and  that  he  wished  to  sell  only  his  part,  never  expressing 
any  intention  of  selling  any  part  of  the  portion  which  would 
fall  to  Key.  Another,  and  a  very  important  circumstance, 
as  it  seems  to  me,  is,  that  the  contract  as  stated  by  the  bill, 
is  so  widely  different  from  that  expressed  in  the  agreement 
executed,  that  it  is  difficult  to  conceive  how  the  one  could 
be  mistaken  for  the  other.  Observe;  the  bill  states,  that 
Spangler  sold  the  plaintiff  150  acres  of  land^  with  the 
improvements^  at  $11  1-3  per  acre;  the  contract  says, 
that  he  sold  him  his  rights  title^  interest  and  claim,  in  and 
to  the  land, /or  02600:  The  one  a  sale  by  the  acre  of  a  spe* 
cified  number  of  acres;  the  other,  a  sale  Jn  gross  of  his  in- 
terest. M^Mahon  does  not  say,  that  he  did  not  read  over 
the  contract,  that  he  was  intoxicated,  or  in  any  other  way 
deprived  of  the  use  of  his  reason,  for  the  time.  And  can 
we  easily  imagine,  how  a  man  who  had  made  an  important 
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contract  for  150  acres  of  land,  at  so  much  the  acre,  and     1826. 
had  caused  this  contract  to  be  reduced  to  writinj^,  should   ,^^]i!^^I^ 
read  it  over,  or  have  it  read  to  him,  and  not  discover  that  M'Mnhoa 
it  was  set  down  as  a  purchase  in  gross  of  an  indefinite  quan-  Sfuigicr. 
tity  of  land  ? 

L#et  us  see  now  what  is  the  evidence  to  convict  the  scri- 
vener of  mistake.  George  Clack  says,  Spangler  offered 
to  sell  to  him  his  land,  which  he  afterwards  sold  to  the 
plaintiff,  stating  that  his  undivided  moiety  would  be  150 
acres;  cannot  be  certain,  but  his  impression  is,  that  he  offer- 
ed the  part  with  the  improvements;  has  heaN  him  make 
the  same  offer  to  others.  Thomas  Clack  heard  a  conver- 
sation after  the  contract,  between  M^Mahon  and  Spangler^ 
his  recollection  of  which  (after  2  years,)  is,  that  Spangler 
did  not  positively  admit,  that  Bush  had  made  a  mistake  in 
drawing  the  contract;  but  said  that  if  he  had,  it  should  be 
corrected.  JV,  E,  Clark  was  the  plaintiff's  bar-keeper; 
heard  many  conversations,  before  the  contract,  between 
the  parties;  in  one  of  which,  Spangler  said,  there  were 
300  acres  in  the  tract:  that  one  half  was  his;  and  that  he 
would  warrant  to  the  plaintiff  150  acres.  After  the  survey, 
and  the  deficiency  discovered,  Spangler  came  to  the  plain' 
tiff ^8  house,  and  told  the  affiant,  that  he  would  make  satis- 
faction  to  the  plaintiff.  Mr.  Williams  says,  that  after  the 
contract,  Spangler  asked  him,  in  presence  of  the  plaintiff, 
if  he  had  not  surveyed  the  land,  and  if  it  would  not  hold 
out  300  acres.  He  answered,  he  thought  it  would  be  there- 
abouts. He  uuderstood  the  defendant  to  say,  he  had  sold 
the  plaintiff  1.50  acres.  Peter  Roller.  Spangler  offered 
to  sell  him  the  land;  said  there  Vvere  300  acres,  and  he 
owned  half,  150:  that  he  could  get  either  part,  with  or 
without  the  improvements.  John  Roller.  The  land  was 
offered  to  him;  rather  thinks  at  150  acres.  He  said  the 
whole  tract  was  300  acres,  and  offered  his  part.  This  is 
all  the  evidence  upon  the  subject  of  the  mistake.  I  mean 
all,  hut  those  affidavits  taken  after  the  appeal;  which,  though 
if  earlier  taken,  they  would  not  change  my  opinion,  I  can- 
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1826.  not  i\\\nk  ought  to  be  used  to  impeach  a  decree  made  be- 
Jatntary.  £^^^  their  existence.  Now,  I  ask,  does  the  evidence  prove 
M*Mahon  that  the  contract  made,  and  the  contract  signed  and  sealed, 
spungi^.  were  different  ?  Not  one  of  the  witnesses  pretends,  that 
he  heard  the  contract  made.  The  conversations,  at  best, 
are  loose  and  casual,  related,  after  the  lapse  of  two  years, 
by  persons  not  at  all  interested,  in  understanding  or  re- 
membering them.  Most  of  them  may  be  explained,  by 
adverting  to  the  fact  stated  in  the  bill,  that  Kei/  gave  Span- 
gler  leave  to  sell  either  part;  and  if  he  sold  the  part  unim- 
proved, it  Would  of  cour^  (on  the  supposition  that  the 
tract  was  300  acres,)  contain  150  at  least.  In  all  cases,  he 
spoke  of  selling  his  part^  his  half  &c.  In  my  opinion, 
if  there  were  no  other  evidence  in  support  of  the  contract 
but  the  answer  and  the  circumstances,  it  would  be  unshaken 
by  these  affidavits. 

But,  there  is  other  and  important  evidence;  the  affidavit 
of  Bush  the  scrivener.  It  was  objected  by  the  counsel  for 
the  appellant,  that  this  ought  not  to  be  read,  because  it  was 
not  taken  by  the  plaintiff.  How  does  this  appear  ?  The 
affidavit  bears  on  its  face,  to  be  regularly  taken  by  the 
plaintiff,  and  is  qualified  to  before  a  magistrate.  It  is  in 
the  record  with  the  other  evidence.  No  exception  is  taken 
to  it,  and  we  see  that  the  Chancellor  acted  upon  it;  for  he 
notices  it  in  his  opinion.  There  is,  to  be  sure,  appended 
to  it,  a  note  signed  by  Bush;  but  whether  this  be  taken  as 
.  evidence  or  not,  (for  it  is  not  on  oath,)  1  do  not  think  it 
affects  the  affidavit  Without  it,  the  evidence  stands,  like 
every  other,  unobjected  to.  fVith  it^  we  see,  that  the  affi- 
davit was  written  at  the  request  of  M^ Mahon,  and  that  after 
hearing  it  read,  he  refused  to  have  it  taken  at  that  time. 
.  But  I  hold,  that  a  party  cannot  suppress  evidence  which 
he  has  had  taken,  because  he  finds  that  it  makes  against 
him.  After  the  witness  is  examined,  his  evidence  is  in 
the  hands  of  the  commissioner  of  justice;  it  belongs  to  the 
cause,  and  ought  not  to  be  withheld.  But  I  take  it,  no 
party  can  object  to  the  reading  an  affidavit,  in  the  Appellate 
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Court,  which  was  read  in  the  Court  below,  without  objec-    182€. 
tion.     It  was  said,  that  there  waa  no  necessity  for  the  ,^^^!*J^ 
plaintiff  to  except  to  this  affidavit,  because  it  was  not  taken  Mi'Mahon 
by  the  defendant;  but  it  was  an  affidavit  filed  in  the  cause,   spaogier. 
and  which  would  of  course  be  read,  if  not  excepted  to. 
The  plaintiff,  therefore,  if  he  did  not  wish  it  read,  ought 
to  have  excepted.      If  he  had  done  so,  the  other  party 
might,  at  once,  have  had  it  taken  over  again,  or  he  might 
have  shewn  by  other  evidence,  that  it  was  in  fact  correctly 
taken. 

I  think,  upon  these  grounds,  that  the  affidavit  is  good  evi- 
.  dence;  and  it  \s  most  decisive  to  shew,  that  there  was  no 
mistake.  He  states,  that  he  first  made  a  rough  draft  of  the 
contract,  altering  it  to  suit  the  views  of  the  parties:  that 
then  he  wrote  it  over  fair,  and  read  it  to  them  distinctly 
more  than  once:  that  they  seemed  perfectly  satisfied,  and 
executed  it  The  point  was  against  the  plaintiff,  without 
this  evidence;  but  this  puts  it  beyond  all  question.  It  is 
but  justice  to  this  witness  to  say,  that  the  counsel,  I  think, 
mistook  in  saying  that  he  was  contradicted,  both  by  plaintiff 
and  defendant,  with  respect  to  the  written  memorandum, 
from  which  he  drew  the  agreement.  They  do  not  state^ 
that  they  lodged  with  him  a  written  memorandum  to  draw 
the  contract  by,  but  that  Bush  first  drew  the  rough  notes, 
under  their  direction,  and  then  drew  the  contract  from 
these;  and  Bush  states  the  same  substantially,  in  his  affi- 
davit. 

With  respect  to  the  la^t  point,  that  the  land  turning  out 
only  269,  instead  of  300  acres,  there  ought  to  be  a  deduc- 
tion; even  supposing  there  ought,  it  would  not  disturb  this 
decree.  The  whole  deficiency  would  be  31  acres;  half  of 
this,  15i  acres.  These,  at  %  \1\  per  acre,  would  amount 
to  JI268  61;  and  there  will  be,  after  these  0400,  now  in 
contest,  are  paid,  %  1100  of  the  purchase  money  still  due. 
But,  nothing  is  clearer  than  that  this  contract,  as  it  is  writ- 
ten,.presents  a  purchase,  not  hy  the  acre^  but  in  gross.  It 
is  not  nowjiecessary  to  pronounce  the  law  arising  on  this 
Vol.  IV.  8 
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1826.    aspect  of  the  contract.    There  is  abundance^  without  touch- 
f^a^^^  ing  it,  to  say  that  th^  order  dissolving  the  injunction  is 

M'Mahon  right 

Sna^eier.       '^^^  other  Judges  concurred,  and  the  order  of  dissolution 
was  affirmed. 


1826.      "ngl          CoALTEB  r.  Hunter,  &c. 
oni7H^  Hunter  v.  Go  alter. 

No  person  has  ft  right  to  dirert  a  water-courte  on  hit  own  land,  to  ai  to  turn  it 
from  the  land  of  his  neighbour  lover  dovn  the  •tream ;  and  if  he  elaiait 
that  right  from  long  enjoyment  of  it,  he  muat  prove  that  he  hat  had  advene 
poiaettion  for  upwards  of  twenty  years. 

If  the  party,  who  it  injured  by  such  an  act,  rettoret  the  stream  to  its  original 
channel.  Equity  hat  not  juritdiotioo  to  grant  redreai,  at  it  it  a  proper  ease 
for  damages  at  common  law.  The  only  ground  of  equitable  jurisdietioa  is, 
to  prevent  a  threatened  injury. 

The  lav  does  not  give  any  power  to  condemn  land  for  a  tail-race. 

What  degree  of  certainty  is  necessary,  in  an  order  for  establishing  a  mill. 

The  first  of  these  cases  was  an  appeal  from  the  Staunton 
Chancery  Court;  and  the  second,  an  appeal  from  the  Supe^ 
rior  Court  of  Law  for  Rockingham  county.  The  subjects 
of  the  two  were  so  connected,  that  they  were  argued  and 
decided  at  the  same  time. 

In  the  case  of  Coalter  v.  Hunter^  the  bill  was  filed  bjr 
HunieTf  Crawfordy  Samuel  Black  and  James  Blacky 
setting  forth  the  following  case:  That  about  26  or  30  years 
before  the  filing  of  the  bill,  Samuel  and  James  Black 
having  erected  a  saw-mill  on  their  land,  situate  on  the  south 
fork  of  Shenandoah  river;  but  finding  that  the  stream  which 
gave  it  motion  was  too  small  to  make  it  useful,  obtained 
leave  oi  James  Crawford^  (who  owned  the  land  immedi- 
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ately  above,)  to  change  the  course  of  a  stream  called  CoUs^  1826. 
ruTiy  and  bring  it  into  the  stream  which  supplied  the  mill:  ^^!^^^ 
that  they  accordingly  obstructed  the  ancient  course  of  Coles^  Cotiter 
rurii  and  caused  it  to  unite  with  the  mill  stream:  that  before  Hiinur,&e. 
Coles^  run  was  so  changed  in  its  course,  it  passed  through 
the  lands  of  Frame f  Stewart  and  Cocke;  and  when  it  was 
turned,  the  said  Frame  was  present,  (as  the  complainants 
believe,)  and  gave  his  consent:  that  the  complainant  Hun- 
ter purchased  a  tract  of  land,  adjoining  the  lands  of  the 
complainants  Samuel  and  James^  below  on  the  stream, 
united  as  before  mentioned,  from  the  heirs  of  •ddair^  on 
which  there  was  a  saw-mill,  erected  after  the  junction  of 
the  two  streams;  which  circumstance  was  his  chief  induce- 
ment in  making  the  purchase:  that  at  the  time  of  the,*"*  v*- 
chase,  the  complainant  Hunter  knew  of  no  claim  any 
person  to  divert  the  water,  though  he  had  lived  in  tho 
neighbourhood  for  many  years:  that  he  has  continued  the 
saw-mill,  and  intends  to  build  a  grist-mill  for  the  manufac- 
ture of  flour,  and  has  obtained  leave  of  the  County  Court 
of  Augusta^  though  opposed  by  a  certain  Thomas  S.  Coal- 
/er,  who  has  purchased,  about  five  years  ago,  the  land  for* 
merly  belonging  to  the  said  Frame;  although  the  said 
Frame  has  not  only  consented  to  the  union  of  the  said 
streams,  but  has  acquiesced /or  twenty  years  thereafter^ 
during  which  he  resided  on  the  land:  that  notwithstanding, 
the  said  Coalter  has  assumed  to  himself  the  right  of  remov- 
ing the  obstruction,  and  turning  the  said  stream  into  its  an- 
cient channel.  This  he  does,  by  entering  on  the  land  of  the 
complainant  Crat^/br^  without  any  permission,  and  repeats 
it  as  often  as  the  obstruction  is  re-placed,  for  the  purpose,  (as 
the  complainants  have  heard,)  of  building  a  saw-mill;  iri 
consequence  of  which  conduct,  the  saw-mill  of  the  com- 
plainant Hunter  has  been  stopped  for  want  of  water.  The 
complainants  therefore  pray,  that  the  said  Coalter  may  be 
perpetually  restrained  from  removing  the  said  obstruction, 
or  in  any  manner  interrupting  the  water  as  it  has  flowed 
since  the  union  of  the  streams. 
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1826.         Coalier  answered,  admitting  that  the  Blacks  owned  the 
v^,^-v-%^  saw-mill  mentioned  in  the  bill,  which  has  now  gone  to  de- 
Coaiter    cay,  and  is  entirely  useless:  that  it  is  true,  that  Coles^  rutif 
Hooter, See.  was  turned  out  of  its  ancient  channel  some  twenty  odd 
years  ago,  after  the  complainants  Samuel  and  James  had 
built  their  mill  aforesaid,  for  the  purpose  oi  rendering  it 
more  useful  to  the  proprietors;  but  he  does  not  admit  that 
it  was  so  turned,  with  the  consent  of  dl  persons  concern- 
ed: that  he  is  informed,  that  the  said  Cocke  and  those  who 
claimed  under  him,  and  the  said  Stewart  never  did  give  any 
consent:  that  the  permission  given  by  FramCy  and  Craw* 
ford  the  ancestor  of  the  complainant,  was  merely  a  tem^ 
porary  indulgence  to  the  Blacks^  who  paid  no  considera- 
tit)n  therefor,  and  who  agreed  to  use  the  said  water,  merely 
at  the  will  of  the  said  Frame  and  Crawford:  that  their 
acquiescence  is  only  to  be  referred  to  the  use  thus  granted: 
that  the  respondent  purchased  the  land  he  now  holds,  upon 
the  information  that  the  said  Blacks  had  no  title  to  the  said 
water,  but  held  it  only  as  tenants  at  will:  that  in  order  to 
turn  the  said  water  into  its  ancient  channel,  nothing  more 
is  necessary  than  to  remove  a  dam  erected  across  it,  made 
for  the  purpose  of  forcing  the  water  into  the  new  channel; 
and  that  dam  has  now  been  removed  for  about  three  months: 
that  it  was  in  this  situation,  when  the  bill  was  filed  in  this 
cause,  &c. 

An  injunction  was  awarded  upon  filing  the  bill.  Many 
depositions  were  taken,  the  purport  of  which  was,  that  the 
use  of  the  water  of  Coles^  run,  was  originally  applied  for, 
and  granted,  as  a  loan^  without  consideration;  and  its  en- 
joyment afterwards,  was  never  clainied  as  a  right:  that  this 
loan  continued  for  upwards  of  twenty  years,  when  CoalteVj 

■ 

who  had  acquired  the  land  below  the  point  at  which  the 
water  had  been  diverted,  removed  the  obstruction,  and  re- 
stored the  water  to  its  former  channel. 

The  Chancellor  perpetuated  the  injunction,  and  Coalter 
appealed  to  this  Court. 
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The  case  of  Hunter  v.  Coalter^  was  an  application  made    18d6. 
by-  Hunter  to  the  County  Court  of  Augusta,  to  establish  a  ^«*''««»y- 
mill  and  dam,  for  which  leave  was  granted  by  the  said  Court.    €>>aUer 
An  appeal  was  taken  to  the  Superior  Court  of  Augusta  Hunter  ke. 
county,  and  afterwards  removed  to  the  Superior  Court  of 
Rockingham. 

The  writ  of  ad  quod  damnum  recites,  that  "whereas 
Jindrew  Hunter  is  desirous  of  building  a  water  grist-mill 
and  dam,  and  other  water  works  on    BtacVs  saw-mill 
branch  in  this  county,  he  owning  the  lands  on  both  sides 
of  the  said  branch,"  &c.     The  inquisition  of  the  jury  states 
that  *^  no  dam  will  be  necessary  to  take  the  water  out  of 
said  creek:  that  the  seat  of  said  mill,  &c.  will  be  on  said 
Hunter^s  land:  that  the  greater  part  of  the  head  race  will 
also  be  on  his  land;  but  that  the  upper  part  thereof,  for 
about  seventeen  poles  from  where  the  water  will  be  taken 
out  of  the  creek,  will  be  on  the  land  of  Samuel  Blacky  for 
which  said  Black  has  agreed  to  receive  from  said  Hunter 
the  sum  of  twenty  dollars  already  paid,  as  appears  from  said 
Black^s  receipt,  &.c.     This  sum  we  consider  a  sufficient 
compensation  for  the  damages,  &c.   We  find  that  no  grounds 
will  be  overflowed  above  the  mill  or  head  race.     We  find 
that  there  is  a  tail-race  at  present  now  used  as  such,  and 
^hich  has  been  so  used  for  about  ten  or  ekven  years,  and 
previous  to  Dr.  Thotnas  S.  Coalter^s  purchase  of  the  land 
adjoining  said  Hunter^  about  seven  years.     The  said  tail- 
race  returns  the  water  into  the  creek  from  which  it  is  ta- 
ken.    It  passes  through  the  land  of  said  Hunter^  for  about 
twelve  poles  from  the  seat  of  the  mill;  after  which  it  leaves 
said  Hunter^Sy  and  passes  through  the  said  adjoining  land 
of  said  Thomas  S.   Coalter^  for  about  eleven  poles,  into 
the  said  creek.     The  said  Hunter  proposes  to  use  said  tail 
race,  if  permitted  by  the  Court.     In  that  ease,  we  find  that 
damage  to  said  Coulter  will  be  twenty-seven  dollars,  if  the 
said  tail  race  is  kept  sufficiently  open,  that  water  from  the 
wheel  will  not  overflow  any  ground  out  of  the  banks  there- 
of.    In  case  the  said  'tail  should  not  be  established  by  the 
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1826.    Court,  said  Hunter  proposes  to  cut  a  new  tail  race  from 
^^1^^^  the  mill  to  his  line,  which  will  pass  through  the  lands^of 

Coaiter  said  Hunter  about  twenty-five  poles.  If  said  Hunter  is 
UuDter  &0.  permitted  by  the  Court  to  continue  such  new  tail  race, 
through  said  adjoining  land  of  said  Coalterj  into  said  creek, 
it  will  pass  through  the  land  of  said  Coalter  about  32  poles, 
commencing  be  We  find  that  the  damage  to  said  Coal- 
ter will  be  $  230.  But  if  said  Hunter  should  not  be  per* 
mitted  to  continue  said  tail  race,  as  last  mentioned,  then 
the  water  from  where  his  tail  race  last  mentioned  would 
stop  at  his  line,  would  overflow  part  of  the  said  alining 
land  of  said  Coalter^  and  passing  near  the  line  between 
said  Hunter  and  Coalter^  would  cover  some  low  and  some 
marshy  ground  belonging  to  said  Coalter^  and  finally  pass 
.  into  the  South  river.  In  that  case,  the  damage  to  said 
Coalter  would  be  $  1000.  We  find  that  the  water  could 
not  return  into  said  creek,  or  pass  into  any  other  stream, 
except  in  the  modes  above  mentioned;  unless  some  other 
tail  race  should  be  cut,  from  which  also,  the  water  would 
have  to  pass  through  said  Coalter^ s  land;  and  we  know  of 
no  other  route,  by  which  the  water  could  be  made  to  pass 
through  said  Coalter*s  land,  by  which  he  would  receive 
less  damage,  than  by  the  routes  above  mentioned.  We 
further  find,  that  in  any  of  the  plans  before  mentioned,  no 
ground  will  be  overflowed  above  or  below  the  seat  of  said 
mill,  and  except  as  before  n^entioned,  and  that  no  mansion 
house,  office,  curtilage,  garden  or  orchard,  will  be  over- 
flowed: that  Navigation  or  fish  passage  will  not  be  obstruct- 
ed; and  that  the  health  of  the  neighbours  will  not  be  an* 
noyed,  except  in  the  last  case,  which  we  think  the  health 
of  the  neighbours  may  be  annoyed.'' 

The  County  Court  decided,  *' that  the  said  Jindrew  Hun^ 
ter  have  leave  to  build  his  grist-mill  and  dam,  and  other 
water  works,  prayed  for  agreeably  to  the  inquisition  of  the 
jury,  heretofore  returned." 

The  defendant  Coalter  appealed  to  the  Superior  Court 
of  Law.    That  Court  reversed  the  decision  of  the  County 
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Court,  and  denied  the  application  of  Hunter  for  leave  to    13S6. 
erect  the  mill,  fcc.  ^2^^' 

From  that  decision,  Hunter  appealed  to  this  Court  Codter 

V. 

Leigh  and  Johnsony  for  Coalter,  in  both  cases. 
Jittorney  General,  for  Hunter,  in  both  cases. 

A  great  part  of  the  argument  turned  upon  the  evidence; 
and  it  was  contended  by  the  counsel  for  the  appellant  in 
the  first  case,  that  the  permission  originally  given  to  turn 
the  water  of  Cole^  run^  was  unthout  consideration,  and 
might  be  revoked  at  any  time;  and  that  the  subsequent  en- 
joyment  of  that  privilege,  must  be  referred  to  the  original 
grant,  and  could  not  be  considered  adversary.  Upon  this 
state  of  facts,  they  argued  that  Hunter,  and  those  under 
whom  he  claimed,  could  not  acquire  a  right  to  the  use  of 
the  water,  by  any  length  of  possession.  They  contend- 
ed, that  the  case  of  Bealy  v.  Shaw  and  others,  (on  which 
the  Chancellor  relied,)  did  not  support  the  position  con- 
tended for  on  the  other  side;  but  on  the  other  hand,  con- 
firms the  doctrine,  that  the  possession  must  be  adverse,  to 
give  a  title  to  thcf  enjoyment  of  a  water  right  This  po- 
sition is  proved  by  Eldridge  v.  Knight,  Gowp.  214.  TTie 
Mayor  of  Hull  v.  Homer,  Cowp.  108.  Halcrcft  v. 
Heale,  1  Bos.  U  Pull.  400.  Campbell  v.  Wilson,  3 
!East  294.     %  Wms.  Saunders,  175,  note  2. 

As  to  the  case  of  Hunter  v.  CoaHer,  Hunter  had  no 
right  to  make  the  water  pass  through  Coalter*s  land,  and 
no  jury  can^  under  our  law,  grant  such  permission.  The 
Act  of  Assembly  only  gives  permission  to  condemn  land 
for  an  abutment.  Besides,  the  inquisition  is  irregular, 
in  finding  several  damages  in  three  several  aspects  of  the 
case.     It  ought  to  have  been  quashed.. 

The  counsel  for  Hunter  contended,  in  the  case  of  Coal- 
ier  V.  Hunter,  that  the  latter  had  the  enjoyment  of  the 
use  of  the  water  in  question^  for  more  than  20  years;  and 
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1826.  that  a  jury  might  presume  ao  adverse  posaesaion.  The 
FebnttoTf,  ^^  ^f  Bealy  V.  ShaWj  fully  supported  the  Chanodlor'a 
C<Miier  opinion.  The  pretended  loan  was  indefinite,  and  amount- 
H  ^  ke.  ®^  *^  *  Sif^'  ^^  ^**  sustained  by  a  suflScient  conaidera- 
tionf  in  the  labor  and  expense  which  Hunter  was  induced 
to  bestow,  in  the  erection  of  various  water  works,  and 
which  would  become  utterly  useless,  if  the  permission 
were  withdrawn.  He  referred  to  1  PhilL  Evidence^  128, 
to  shew  that  a  possession  of  twenty  years  will  be  presumed 
to  be  adverse.  Denn  y.J3arnardf  Cowp.  595,  and  El^ 
mendor/  v.  Taylor^  10  Wheat.  153,  establish  this  position. 
Hunter  was  a  purchaser  without  any  notice  of  this  latent 
claim  of  Coalter;  in  which  case  he  would  take  the  pro- 
perty discharged  from  it.  Sugd.  6.  lb.  512.  Newman 
r.  Chapman^  2  Rand.  93.  Coalter  was  prohibited  by 
the  law  against  pretensed  titles,  from  buying  this  contest- 
ed right 

As  to  the  case  of  Hunter  v.  Coalter j  it  is  true  that  the 
Act  of  Assembly  does  not  give  a  right  to  condemn  land, 
for  a  tail  race^  in  express  terms;  but  it  is  embraced  in  the 
enquiry  which  the  jury  are  required  to  make,  whelher  the 
land  will  be  overflowed^  &c.  Whenever  a  grant  is  made^ 
every  thing  passes  under  it  which  is  necessary  to  its  en- 
joyment 1  Saund.  323,  n.  6.  Hawton  v.  Frearson,  8 
Term.  Rep.  50. 

February  J .     Judge  Cabell  delivered  the  opinion  of 
the  Court 

In  the  first  of  these  cases.  Hunter  claims  the  right  to  the 
diversion  and  use  of  the  water  of  Coles^  run,  and  founds 
his  claim  on  more  than  twenty  years  possession  by  himself^ 
and  those  under  whom  he  claims. 

It  is  abundantly  proved  by  the  evidence  in  the  caus^ 
that  the  use  of  the  water  in  Coles^  run  was  originally  ap- 
plied for  as  a  loan;  that  it  was  granted  without  considera- 
tion, as  4  loan^  and  that  its  subsequent  enjoyment  was 
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never  claimed,,  other  wise  than  as  a  loan;  and  the  bill  puts    1826. 
it  on  this  ground.     The  loan  continued  for  more  than  twen-  ^^^rC^ 
tj  years,  when  Coalter^  who  had  become  the  owner  of  the    eoaiter 
land  below  the  point  at  which  the  water  of  the  run  haduoQ^^^. 
been  diverted,  wa^nting  the  water  for  his  own  purposes,  re- 
moved the  obstruction  which  caused  the  diversion,  and  re- 
stored the  water  to  its  ancient  channel.     Hunter  filed  his 
bill  to  injoin  this  proceeding,  and  the  Chancellor  granted, 
and  afterwards  perpetuated  the  injunction. 

The  Chancellor  founds  his  opinion  on  a  dictum  of  Liord 
Ellenborovgh^  in  the  case  of  Bealy  v.  Shaw,  6  East.  208, 
that  *'  twenty  years  exclusive  enjoyment  of  water,  in  any 
particul^  manner,  affords  a  conclusive  presumption  of  right 
in  the  party  so  enjoying  it,  derived  from  grant  or  Act  of 
Parliament^'     This  doctrine  of  Lord  EUenborougAf  un- 
derstood as  he  intended  to  apply  it,  is  perfectly  correct; 
but  the  language  which  he  uses,  even  in  that  case,  and  in 
the  sentences  immediately  preceding,  will  shew  that  he 
never  thought  of  applying  it  to  a  case  like  this.     He  says, 
^'the  general  rule  of  law,  as  applied  to  this  subject,  is,  that 
independent  of  any  particular  enjoyment  used  to  be  had  by 
another,  every  man  has  a  right  to  have  the  advantage  of  a 
flow  of  water  in  his  own  lands,  without  diminution  or  altera- 
tion. But,  BLU  adverse  right  may  exist,  founded  on  the  occu- 
pation of  another;  and  though  the  stream  be  either  diminish- 
ed in  quantity,  or  even  corrupted  in  quality,  as  by  the  means 
of  the  exercise  of  certain  trades;  yet,  if  the  occupation  of  the 
party  so  taking  or  using  it,  have  existed,  for  so  long  a  time 
as  may  raise  the  presumption  of  a  grant,  the  other  party, 
whose  land  is  below,  must  take  the  stream  subject  to  such 
adverse  right;"  and  then  follows  the  remark  on  which  the 
Chancellor  relies.     It  is  clear,  then,  that  he  meant  an  en- 
joyment adverse  to  the  right  of  the  other  party.    He 
meant  an  enjoyment  that  excludes  the  idea  of  its  being 
founded  and  continued  in  the  loan,  leave  or  favor  of  the 
other  party.     It  is  of  the  very  nature  of  presumptive  proof. 
Vox.  IV,  ^ 
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1826.    that  it  yields  to  that  which  is  positive.     When  a  loan  is 
^^^^!*^^  positively  proved,  how  can  we  presume  a  grant  ? 

Coaiftr  The  law  on  subjects  of  this  kind  is  well  laid  down  in 
HttDterylte.  Campbell  V.  Wilcox^  3  East.  294.  That  was  a  right  of 
way.  The  party  who  had  been  obstructed  in  the  use,  had 
been  in  possession  of  it  for  more  than  twenty  years.  ^The 
Judge  at  Nisi  Prius  instructed  the  jury,  '*  that  if  they 
were  satisfied  that  the  enjoyment  qf  the  way  was  adverse^ 
and  that  it  had  continued  upwards  of  twenty  years,  it  was 
sufficient  ground  for  presuming  a  grant;  that  the  use  of  a 
road,  as  matter  of  rights  by  thbse  who  claimed  it,  and 
submitted  to  as  matter  of  right,  by  the  possessor  of  the 
land  through  which  it  passed,  was  to  be  considered  as  an 
adverse  enjoyment;  but,  that  if  the  enjoyment  had  been 
by  leave  orfavory  or  otherwise  than  under  a  claim  of  right, 
it  would  repel  the  presumption  of  a  grant."  '  This  in- 
struction was  concurred  in  by  the  whole  Court  of  King's 
Bench.  If  authority  were  desired,  in  a  case  so  strongly 
supported  by  reason,  it  would  be  difficult  to  imagine  au- 
thority more  apposite. 

Upon  the  merits,  therefore,  the  decree  of  the  Chancellor 
should  be  reversed,  and  the  bill  dismissed. 

But,  if  the  merits  were  otherwise,  the  bill  should  be  dis- 
missed for  want  of  jurisdiction. 

If  Hunter  had  been  in  the  actual  enjoyment  of  the  usa 
of  the  water,  and  had  reasonable  ground  to  apprehend  that 
Coalter  intended  to  deprive  him  of  that  enjoyment,  an  ap^ 
plication  to  the  Chancellor  to  prevent  this  threatened  in- 
jury, might  have  been  proper.  But,  Coalter  had  actually 
removed  the  obstructions  in  the  bed  of  Coles*  run^  and  had 
restored  the  water  to  its  ancient  channel,  before  the  appli- 
cation made  to  the  Chancellor.  There  was,  then,  no  ground 
for  his  going  into  equity.  A  Court  of  Law  was  open  to 
him,  and  was  the  proper  forum  for  trying  the  right  to  the 
use  of  the  water,  and  for  giving  damages  for  any  obstruc- 
tion of  its  enjoyment.  On  this  ground,  also,  the  decree 
should  be  reversed,  and  the  bill  dismissed  with  costs. 
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As  to  the  case  of  Hunter  v.  Coalter^  it  is  clearly  not  a    1806. 
case  for  a  mill  under  the  Act  of  Assembly.     The  law  gives  ^]jj!!*I^* 
the  Court  no  power  to  condemn  lands  for  a  tail-race;  and    CoAiter 
this  point  is  sufficient  to  put  an  end  to  the  case,  without  vLxoMt^hat., 
deciding  the  other  questions  made  in  the  argument. 

But,  if  this  were  a  proper  case  for  a  mill,  the  order  giv- 
ing leave  to  establish  it  was  rightly  reversed  for  its  uncer- 
tainty. The  jury  suggested  three  plans,  in  each  of  which 
the  damages  were  different,  and  in  one  of  which  the  health 
of  the  neighbourhood  would  be  injuredf.  The  County 
Court  established  the  mill  generally,  without  confining  the 
applicant  to  either  plan. 

The  judgment  of  the  Superior  Court  is,  therefore,  cor- 
rect, so  far  as  it  reverses  that  of  the  County  Court,  and 
gives  the  costs  in  the  said  County  Court;  but  is  incorrect 
in  not  having  dismissed  the  petition.  It  is,  therefore,  re- 
versed; and  this  Court  proceeding,  be.  dismisses  the  peti- 
tion. But,  {he  appellee,  being  the  party  substantially  pre- 
vailing, is  to  recover  all  costs. 


Sallust  v.  Ruth^  &C.  1826. 

JV6niary. 

The  Aet  of  1778,  prohibiting  the  importatioD  of  tlsTet  into  Virginia,  applies 
only  to  those  slaves  who  are  broaght  in  with  the  consent  of  the  vomer i  and 
not  to  those  imported  by  vnvng'doert. 

This  was  an  appeal  from  the  Superior  Court  of  Law  of 
Montgomery  county. 

Suth  and  her  six  children,  brought  an  action  of  assault 
and  battery  against  Sallustj  to  recover  their  freedom.  The 
defendant  pleaded  that  the  plaintiffs  were  slaves;  on  which 
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1826.  plea  issue  was  joined.  On  the  trial,  the  defendant  filed  a 
February.  ^g,„yrrer  to  the  plaintiffs'  evidence;  all  the  material  parts 

Baiiust  of  which  are  fully  stated  in  the  opinion  which  follows. 
BauT'&e  The  Court  decided  in  favor  of  the  plaintiffs;  from  which 
judgment,  the  defendant  appealed. 

Leighj  for  the  appellant. 

Johnson,  for  the  appellees. 

Februafy  6.     Judge  Carr  delivered  his  opinion. 

This  is  an  action  brought  by  Ruth  and  her  children 
against  Salltist^  claiming  their  freedom.  The  ground  on 
which  they  rest  their  claim,  is,  not  that  they  were  never 
rightfully  held  in  slavery,  but,  that  being  slaves  in  the 
State  of  North  Carolina,  they  were  imported  into  this  State, 
in  violation  of  the  Act  of  1778,  and  are,  therefore,  under 
the  third  section  of  that  Act,  free.  The  defendant  in  the 
Court  below  demurred  to  the  evidence;  upon  which  de- 
murrer, judgment  was  given  for  the  plaintiffs,  and  the  de« 
fendant  appealed. 

The  case,  as  presented  by  the  evidence,  seems  to  be  this: 
Some  years  |)rior  to  1780,  John  May,  residing  in  Anson 
county.  North  Carolina,  owned  a  negro  slave  called  Esther- 
He  died,  leaving  this  slaVe  in  possession  of  his  wife  Susan^ 
na  May.  What  was  the  exact  nature  of  Susanna's  inte- 
rest in  this  slave,  we  do  not  know,  except  from  the  evidence 
/^  of  Judith  and  Elizabeth  Lowry,  daughters  of  Susanna^ 

who  both  say  that  she  belonged  to  their  mother.  After 
the  death  oiJohn  May^  Esther  had  a  daughter  called  Suthp 
the  plaintiff  in  this  action.  Susanna  May  married  Lewis 
Lowry;  who,  about  the  time  of  Gates's  defeat  (16th  of  Au- 
gust, 1780,)  carried  Esther  and  Buth,  (then  about  5  years 
^Id)  to  South  Carolina;  with  what  intention,  whether  to 
avoid  the  enemy,  or  to  sell  the  slaves,  we  are  not  inform- 
ed.    Tberci  they  were  taken  from  his  possession,  and  cajr- 
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ried  to  Virginia.     Elizabeth  Lowry  saw  them  in  poMes-    \hW. 
sion  of  Piggt  near  Camden,  and  heard  her  mother  claim  ^^!^!^^ 
and  demand  them.     Pigg  refused  to  give  them  up.     He    Saiiott 
carried  them  to  Pittsylvania^  the  county  of  his  residence,  Ratliifce. 
(as  his  wife  E,  Or  ay  tells  us)  and  held  them  there  as  slaves, 
till  his  death.     He  had  a  bill  of  sale  for  them,  which  his 
wife,  and  Corder  and  wife,  say,  they  saw;  but  neither, of 
them  tells  us,  by  whom  it  was  given.    In  1784,  Pigg  made 
his  will,  in  which  he  directs  these  slavea  to  be  sold,  and    . 
that  the  buyer  should  be  told,  that  there  was  a  dispute  in 
the  title,  of  which  he  was  to  take  the  risque.     E.  Qray 
tells  us,  that  this  provision  was  inserted  iff  consequence  of 
a  claim  set  up  to  the  slaves,  by  Lowry  and  May^  about 
three  years  before  the  date  of  the  wilL     After  the  death  of 
P^gy  his  widow  administered  on  his  estate.     She  married 
Adam  Gray^  who,  in  1791  or  1792  (see  Ooodson  and 
JValPa  evidence)  took  Ruih  to  the  county  of  Mon^mery, 
and  sold  her  to  the  defendant  Salluat*     la  1794,  Robert 
Lowry  went  before  a  Justice  of  the  peace  to  prove  his  right 
to  Ruth;  but  the  Justice  refusing  to  act,  he  brought  an  ac- 
tion of  detinue  for  her.    Thd  writ  is  dated,  1 9th  of  August, 
1794.     At  the  October  rules,  1794,  security  for  costs  was 
fiequired  of  the  plainttfT;  and  not  being  gtv«o,  at  the  No- 
vember  rates,  it  was  ordered,  that  the  s»it  be  dismissed; 
which  order,  at  April  Court,  1795,  was  set  aside,  security 
entered,  and  the  declaration  filed;  and  at  June  Court,  1795, 
(the  record  ri^wiog  no  plea  pileaded,  or  issue  joioed,)  a 
jury  was  sworn,  and  returned  a  verdict  for  the  plain^ff  for 
the  slave  Ruth^  if  to  be  had,  if  not,  the  sum  of  64/.  h^ 
value.     The  day  after  this  triai,  the  rfave  was  sold  to  die 
defendant  Sallust.     The  bill  of  sale  is  s%mcl  by  R.  Low- 
ryj  John  May^  and  John  Lowry.     The  price  was  80?. 
which,  the  witness  WcUes  tells  us,  be  saw  paid.     Lowry 
was  never  in  possessioa  of  Ruthj  after  the  sale  of  her  by 
Cfray  to  SaUust. 

The  first  question  arimgon  this^ase,  is,  did  the  impor- 
tation of  these  slaves  into  this  Commonwealth,  by  Piggi 
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1826.    amount  to  such  a  violation  of  the  Act  of  1778,  as  entitled 

^^^!:^  the  slaves  to  their  freedom  ? 
Saiiutt        It  was  contended,  (though,  as  it  seemed  to  me,  not  with 

Ruth^'&o.  much  confidence,)  that  by  the  act  of  importation,  the  for- 
feiture was  incurred,  and  the  slaves  entitled  to  their  free* 
dom,  though  Piggf  the  importer,  should  be  found  to  have 
no  property  in  them.  This  would  be  giving  to  the  general 
words  of  the  statute,  a  most  harsh  and  revolting  construc- 
tion. The  Act  is  highly  penal.  It  inflicts  on  the  importer 
1000/.  penalty,  for  every  slave  imported;  and  the  loss  also 
of  all  property  in  the  slave.  But,  surely,  these  punish- 
ments were  intended  for  the  guilty  violator  of  the  law  only^ 
not  for  the  innocent  suflerer  by  that  violation  also.  It 
could  never  be  the  intention  of  the  Legislature  to  say,  that 
if  a  man  residing  in  another  State,  was  so  unfortunate  as 
to  have  his  slaves  stolen  from  him,  and  brought  into  Vir« 
ginia,  he  should  incur  either  the  penalty  of  1000/.  or  the 
forfeiture  of  his  property.  Against  such  a  construction, 
both  reason  and  authority  cry  aloud.  By  the  1st  chap,  of 
the  Statute  of  Oloucester,  2d  Institutes^  283,  it  is  among 
other  things  enacted,  *^  that  the  disseisee  shall  recover  da- 
mages in  a  writ  of  entry  founded  on  a  disseisin,  against 
him  who  is  found  tenant  after  the  disseisor.''  Upon  this 
clause,  Littleton^  sec.  685,  puts  this  case.  If  a  man  be 
disseised  of  land,  and  the  disseisor  enfeoff  B.  C.  and  D« 
and  livery  of  seisin  is  made  to  B.  and  C.  but  D.  was  not 
present,  nor  ever  agreed  to  the  feoffment,  nor  ever  would 
take  the  profits,  &c.  and  after  B.  and  C.  die,  and  the  dis- 
seisee bringeth  his  writ  in  the /?«r  against  D.  he  shall  shew 
all  the  matter  in  defence,  and  the  demandant  shall  recover 
no  damages  against  him;  though  he  comes  directly  withia 
the  letter  of  the  Statute,  being  found  tenant  of  the  free- 
hold. Upon  which  my  Lord  Coke  observes,  '^  Here  it  ap- 
peareth  that  Acts  of  Parliament  are  to  be  so  construed,  aa 
no  man  that  is  innocent  or  free  from  injury  or  wrong,  he 
by  a  literal  construction^  punished  or  endamaged.'' 


Court  of  Appeals  of  Virginia.  71 

In  South  V.  Solomoriy  6  Munf.  12,  a  tenant  for  life  of    1826. 
slaves,  had  brought  them  into  the  State,  contrary  to  law;  ^]^^!^JJ^' 
and  the  question  was,  whether  this  would  entitle  them  to     Saiinst 
their  freedom.     The  Act  of  1792,  under  which  this  ques-  Rutb'ke. 
lion  arose,  differs  from  that  of  1778,  with  respect  to  the 
importation  of  slaves,  in  nothing  but  requiring  a  residence 
of  12  months  to  complete  the  forfeiture.     The  words  of 
the  2d  section  are,  in  every  other  respect^  equally' broad 
with  those  of  the  law  of  1778.     Upon  this  case^  Judge 
Soane^  delivering  the  opinion  of  the  Court,  says:  **The 
Court  is  of  opinion,  that  the  2d  section  of  the  Act  of  1792, 
only  extends  to  cases  o£  slaves  brought  in  by  the  absolute 
owner  of  them,  and  not  to  such  as  are  brought  in  by  wrong- 
doers,  or  by  those  having  only  a  limited  interest  in  them. 
We  are  not  disposed  to  give  a  construction  to  the  general 
words  of  an  Act,  which  would  subject  the  property  of  in- 
nocent individuals  to  loss,  by  the  acts  of  third  persons.'' 
I  conclude,  therefore,  that  if  Pigg^  the  importer,  had  no 
property  in  the  slaves  Esther  and  Ruth^  his  importation 
of  them  did  not  forfeit  the  right  of  the  true  owners,  or 
entitle  the  slaves  to  their  freedom. 

How  stands  the  question  of  Figgis  title  ?  The  record 
making  part  of  the  evidence  demurred  to,  shews  a  recove- 
ry of  Ruth  from  the  vendee  holding  under  Pigg  by  Low- 
ry  the  North  Carolina  claimant.  The  admissibility  of  this 
evidence  cannot  come  in  question  on  the  demurrer.  Be- 
sides, it  was  produced  by  the  plaintiffs  themselves,  as  a 
part  of  their  case.  It  was  said,  however,  that  it  ought  not 
to  prejudice  them,  being  res  inter^alios  acta.  Let  it  be 
remembered,  that  the  plaintiffs,  abnowledging  that  they 
were  slaves  before  their  importation,  claim  freedom  solely 
through  the  violation  of  the  law«  To  ascertain  this  viola- 
tion^ we  are  forced  upon  the  enquiry,  whose  property  they 
were;  and  it  is  upon  this  question  of  property,  that  we  re- 
sort to  the  record.  To  establish  that  point,  I  think  it  not 
only  admissible,  but  decisive  evidence,  unless  the  effect  of 
it  can  be  destroyed  by  the  objection  taken,  that  it  was  al- 
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1826.  together  a  fraudulent  and  collusive  proceeding  to  evade  the 
^]^Jrj^'  law.  Looking  into  the  origin,  and  tracing  the  progress  of 
Saihitt  the  transaction,  I  confess  that  I  can  see  nothing  like  collu- 
Rut^lte.  ^OQ  ^  ^^^^  North  Carolina  claim,  but  on  the  contrary, 
strong  marks  of  an  adversary  title,  seriously  prosecuted* 
In  the  very  commencement  of  Pigg^s  possession,  we  see 
that  Mrs.  Lowry  claimed  and  demanded  the  property  of 
him.  We  are  iold,  that  the  claim  was  renewed  about  1781 
or  1762.  In  Pigg^s  will,  dated  in  1784,  he  considers  it  so 
serious  a  claim,  that  he  directs  the  slaves  to  be  sold  with  a 
disclosure  of  the  dispute,  and  a  sale  of  his  right  only. 
When  R,  Lowry^  in  1794,  came  to  Virginia  to  prosecute 
his  claim,  we  hear  of  no  communication  with  Sallust 
He  went  to  a  justice,  and  when  he  refused  to  act,  he  em- 
ployed a  gentlemen  standing  high  in  the  profession,  (JlHeri 
Taylor^  if  I  mistake  not,)  and  the  suit  was  immediately 
brought.  This  did  not  look  like  collusion.  At  the  Octo- 
ber rules,  security  for  costs  was  demanded,  and  not  being 
entered,  there  was  an  order  of  dismission  at  the  November 
rules.  This  has  very  much  the  appearance  of  a  real  ad- 
versary proceeding.  At  the  April  Court  1795,  this  order 
of  dismission  was  set  aside,  security  given,  and  the  decla- 
ration filed.  In  the  June  following,  the  verdict  and  judg* 
noent  were  rendered.  It  is  true,  that  we  see  nothing  in  the 
record  of  a  plea  or  issue  joined,  and  if  the  question  weie, 
whether  this  omission  constituted  such  error  as  would  re- 
verse the  judgment  on  appeal,  I  suppose  there  would  not 
be  much  difficulty.  But,  where  it  is  adduced  as  a  proof  of 
collusion,  I  confess  that  it  has  very  little  weight  on  my 
mind.  We  all  know  how  loosely  and  carelessly  these 
things  are  done  in  the  hurry  of  a  law  trial;  s^nd  the  verdict 
of  the  jury  proves,  that  they  must  in  fact  have  been  sworn 
upon  the  very  point  in  issue  between  the  parties;  for  they 
find  for  the  plaintifi*  the  slave  in  the  declaration,  if  to  be 
bad,  if  not  64/.  her  value.  The  sale  too,  of  the  woman, 
has  every  appearance  of  a  real  transaction.  The  price  was 
a  full  one,  for  a  woman,  at  that  day;  16/.  more  than  ttie 
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jury  Tallied  her  at;  and  Walls^  the  witness  states,  that  he    1626. 
saw  the  money  paid.     I  cannot  see  any  thing  of  (illusion  ^^^^^^^ 
in  all  this.  Saiiott 

It  is  objected,  that  Lowry  himself  said  he  was  only  one  But^'kc. 
of  the  heirs  who  claimed  the  negro.  The  answers  to  this, 
seem  to  be,  1st,  that  the  verdict  (even  if  this  hearsay  of 
Lowry  be  received,)  overweighs  it;  2d,  that  whether  the 
title  be  in  Lowry  alone,  or  in  him  jointly  with  others,  it 
is  equally  decisive  to  shew,  that  Pigg  had  no  title.  Nor 
does  the  fact  that  the  bill  of  sale  was  signed  by  John  May^ 
and  John  Lowry^  as  well  as  Roherty  prove  any  thing  as 
to  property,  in  my  mind.  We  know  that  a  man  often  re- 
quires surety  in  such  cases.  Sallust  might  well  have  learn* 
ed  caution;  for,  this  was  the  second  time  he  was  paying  for 
the  slave,  in  the  course  of  three  years.  He  might  there- 
fbre  have  said  to  Robert j  "  you  live  out  of  the  State;  your 
right  may  be  hereafter  questioned;  you  must  therefore  give 
me  surety;*'  and  the  other  two  may  have  signed  the  bill  of 
sale  with  this  view.  If  it  be  said  that  this  is  conjecture 
merely,  I  answer,  that  the  transaction  is  one  of  that  dubi- 
ous character^  upon  which  nothing  but  conjecture  can  be 
founded,  and  this  seems  quite  as  plausible  as  any  other. 

But  it  is  objected,  that  this  sale  of  the  slave  in  Virginia, 
by  Robert  Lowry^  connects  him  with  the  original  impor- 
tation: that  it  is  a  sanction  of  that  importation;  and  sub- 
jects him  to  the  forfeiture  denounced  by  the  Statute;  and 
that,  to  permit  such  a  proceeding,  would  open  an  easy  door 
to  the  evasion  of  the  law.  I  answer,  that  whenever  a 
case  is  brought  before  us,  shewing  probable  grounds  to 
suspect  such  evasion,  I  shall  be  as  prompt  as  any  one  to 
enforce  the  Statute.  But  we  must  not  forget,  that  it  is  a 
penal  law,  and  should  be  taken  strictly.  It  seems  clear 
from  the  whole  context,  that  the  prohibition  to  sell,  ex- 
tends to  those  cases  only,  where  the  original  importation 
was  in  violation  of  the  law,  and  forfeited  the  property. 
Here  I  have  shewn  (I  think,)  that  it  was  not  so;  and  when 
we  consider,' that  between  the  importation  and  the  sale, 
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1826.    there  was  a  lapse  of  15  years,  and  that  the  parties  to  the 
f^^I^JJ;^*  different  transactions  were  wholly  changed;  it  seenns  diffi- 
Saikist    cult  so  to  connect  them,  as  to  make  them  one.     A  child  of 
Ruth  &c.  fi^®  years  old,  is  brought  from  Carolina,  without  the  con- 
sent of  her  owner.     She  grows  up;  passes  through  several 
hands;  at  length,  her  owner  comes  after  her,  and  recovers 
her  by  suit.     She  has  been  15  years  an  inhabitant  of  the 
State.     This  is  her  home;  here  are  her  connexions;  and, 
instead  of  breaking  up  these  connexions  and  carrying  her 
to  a  strange  land,  her  master  sells  her  here.     This  certain- 
ly was  no  sin  against  humanity.     It  does  not  come  within 
the  letter  of  the  law;  nor  do  I  think  it  opens  such  a  door 
to  the  evasion  of  the  Statute,  as  should  induce  us  to  stretch 
this  penal  law,  so  far  as  to  take  it  in. 

The  other  Judges  concurred,  and  the  judgment  was  re- 
versed. 
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1826.     ^  *^   '  Stuart's  heirs,  &c.  v.  Coalter. 

February. 
JRaadoI^I*        A  Court  of  Equity  has  no  jurisdiction  to  settle  the  title  or  bounds  of  land  be« 
>  94'  100''    ^  tween. adverse  claimants,  unless  the  plaintiff  has  an  equity  against  the  de* 

94    1?''  fendant  claimmg  adversely  to  him.    An  equity  against  other  persoDi  will  not 

give  'such  jurisdiction. 
The  power  of  a  Court  of  Equity  to  decree  partition,  is  governed  by  the  same 
principles  which  govern  oases  of  partition  at  law.    It  may  decide  on  the 
rights  of  the  parties  to  participate  in  the  division,  hut  not  on  the  simple  qnes* 
tion  of  titie  to  the  latid. 
A  bill  in  equity,  which  includes  many  defendants  who  have  distinct  interests, 

is  multifarious,  and  therefore  erroneous. 
An  ejectment  may  be  brought  against  several  persons  in  possession  of  any  part 
of  the  tract  of  land  claimed  by  the  lessor  of  the  plaintiff. 

This  was  an  appeal  from  the  Staunton  Chancery  Court, 
where  Thomas  S.  Coalter ^  filed  his  bill  against  Robert 
Stuart f  Seuben  fVithers,  John  Coalter,  Francis  Adair, 
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William  •^dair,  James  •^dair^  and  John  •/9dair.  The 
case  stated  is  briefly  as  follows:  The  land  in  question 
was  owned  by  the  heirs  of  John  Switzery  who  sold  it  to 
John  Coalter^  the  brother  of  the  complainant  A  con- 
veyance was  made  by  some  of  the  heirs  to  John  Coal- 
teVf  but  the  others  had  never  parted  with  the  legal  es- 
tate. The  billy  however,  states,  that  all  the  heirs  eithef 
have  made,  or  are  ready  to  make,  a  conveyance  at  any 
time.  It  also  alleges,  that  although  the  contract  was 
made  solely  in  the  name  of  the  said  John  Coalter^  and  the 
title  papers  taken  in  his  name,  yet  the  purchase  was  for 
the  benefit  of  the  complainant,  as  well  as  the  said  John : 
that  the  complainant  has  been  put  into  peaceable  possession 
of  his  undivided  part  of  the  said  land,  his  right  to  which  is 
not  contested  by  his  brother:  that  he  has  since  discovered 
that  a  part  of  the  boundary  is  disputed  by  some  of  the  co- 
terminous tenants,  viz:  Stuart ,  Withers^  and  the  repre- 
sentatives oi  •ddair :  that  the  complainant  wishes  to  obtain 
a  partition  of  the  said  land  with  his  brother;  but  this  can- 
not be  effected,  in  consequence  of  the  uncertainty  pro- 
duced by  this  contest  of  the  boundary:  that  he  also  wishes 
to  have  the  question  of  boundary  settled,  but  he  has  not 
the  legal  estate,'  by  which  he  cMild  go  into  a  Court  ^  Law, 
and  if  he  had,  it  would  require  a  multiplicity  of  ^u Its  to 
settle  all  the  questions.  He  therefore  prays,  that  the  true 
boundary  may  be  settled  and  adjusted;  that  he  may  be  qui- 
eted in  his  possession  within  that  true  boundary;  and  that 
a  partition  may  be  made,  between  the  complainant  and  his 
brother. 

The  representatives  oi  •^dair  answered,  contending  that 
their  boundary  line  was  the  true  one;  and  John  Coalter 
acknowledged  that  the  contract,  though  made  in  his  name, 
was  principally  for  the  benefit  of  Thomas  S.  Coalter  ;  and 
declared  his  willingness  to  make  partition  with  the  com- 
plainant. 

The  Chancellor  decided  in  favor  of  the  complainant,  and 
tiie  defendants  appealed  t(>  this  Court. 
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1826.         Wickhamy  for  the  appellants,  made  four  points: 

^,^1^!^^       1.  The  bill  is  nothng  more  than  an  e;ectmeni  brought 

Stuarei    in  a  Court  of  Chancery.     It  is  not  competent  for  a  person 

*^*."      having  an  equitable  title,  to  sue  in  equity  one  who  holds 

^^*^^''*    an  adversary  title,  asserting  the  legal  title  in  his  trustee. 

2.  The  appellee  has  not  only  brought  one  ejectment  in 
equity,  but  he  has  brought  several  ejectments  in  one  suit, 
for  distinct  tracts  of  land,  held  by  distinct  titles. 

3.  If  such  a  suit  could  be  maintained,  it  must  be  on  aver- 
ment and  proof,  that  the  trustee  refused  to  bring  an  eject- 
ment, in  his  own  name.  But  here,  there  is  no  such  aver^ 
ment  or  proof.  The  trustee  never  objected  to  assert  his 
legal  title. 

4.  The  Switzers  are  not  before  the  Court.  They  claim 
a  part  of  the  legal  title,  and  ought  to  be  made  parties. 

Leigh  and  Johnson^  for  the  appellee. 

The  jurisdiction  may  be  sustained  on  two  grounds: 

1.  The  plaintiff  comes  with  an  equitable  title,  which 
could  not  be  asserted  in  a  Court  of  Law.  The  assignee  of 
a  bond  could  bring  a  suit  in  equity  before  our  Statute;  yet, 
he  might  have  called  on  the  legal  owner  to  bring  a  suit 
against  the  obligor.  A  cestui  que  trust  may  injoin  an  ex- 
ecution against  his  trustee^  in  a  suit  brought  by  a  third 
person;  and  he  is  not  required  to  use  the  name  of  the  trus» 
tee. 

The  object  in  coming  into  this  Court,  was,  to  ascertain 
what  the^subject  was  to  be  divided.  Tenants  in  common 
have  an  original  right  to  go  into  a  Court  of  Equity  (or par- 
tition. 

2.  On  the  ground  of  a  bill  of  peace,  the  appellee  had  a 
right  to  resort  to  equity.  MUf,  127.  Lord  Tenkam  v, 
Herbert,  2  Atk.  484.  Mayor  of  York  v.  Pilkington  & 
al.  1  Atk.  282. 

It  is  objected,  that  Switzer*s  heirs  ought  to  have  been 
parties.     If  this  objection  were  just,  the  only  consequence 
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would  be,  that  the  cause  must  be  sent  back,  to  have  them    1826. 
made  parties.     But  it  was  not  necessary.     They  have  sold  \^^^!^^^ 
their  interest,  and  have  nothing  to  claim. 

February  7.     The  Judges  delivered  their  opinions.* 


Judge  Caer- 

The  bill  states,  that  John  Switzer  died  intestate,  seised 
and  possessed  of  a  tract  of  land  within  the  Beverley  manor, 
in  the  county  of  Augusta:  that  the  heirs  of  said  Switzer 
entered  upon  the  said  land,  and  remained  in  possession 
thereof,  until  a  few  yesLts  since,  when  they  sold  it  to  a  cer- 
tain John  Coalter^  a  brother  of  the  plaintiff's:  that  some 
of  the  heirs  made  a  deed  to  the  said  John^  (which  is  exhi« 
bited,)  and  the  others  have  either  executed  deeds,  or  are 
ready  to  do  so  at  any  time:  that  although  the  contract  was 
made  with  the  heirs  by  the  said  John^  and  the  conveyances 
taken  to  him,  the  purchase  was  for  the  benefit  of  the  plain* 
tiff«  a?  well  as  the  said  John :  that  accordingly,  the  plaintiff 
has  been  put  into  possession  of  his  undivided  part  of  the 
said  land,  his  right  to  which  is  not  disputed  by  his  brother: 
that  since  the  purchase,  the  plaintiff  has  had  the  land  sur- 
veyed, a  plat  of  which  is  exhibited:  that  this  plat,  as  he 
believes,  correctly  describes  the  boundaries  of  the  land; 
but  he  discovers,  that  a  part  of  the  boundary  is  controverted 
by  some  of  the  coterminous  tenants,  to  wit:  Robert  Stuart, 
Reuben  Withers^  and  the  heirs  and  devisees  of  Neil  Jidair: 
that  the  plaintiff  is  desirous  of  making  partition  with  his 
brother,  but  cannot,  because  of  the  unceitainty  caused  by 
this  dispute  about  the  boundary:  that  he  is  anxious  also, 
to  have  the  question  of  boundary  settled,  but  not  having 
the  legal  title,  cannot  go  into  a  Court  of  Law;  and  if  he 
could,  it  would  require  a  multiplieity  of  actions.  He  there- 
fore prays,  that  his  brother  John,  and  the  coterminous 
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1826.    tenants,  may  be  made  defendants:  that  the  true  boundary 
Febrvary,  ^^  ^^^  ^^^^  ^^^  y^  settled:  that  the  defendants  be  com- 

Stuarei  pelled  to  deliver  to  him  any  land  within  the  boundary,  of 
which  they  may  be  found  in  possession;  and  that  partition 
be  decreed  between  himself  and  his  brother. 

The  defendant  John  Coalter  answers,  stating  that  his 
interest  in  the  land  is  one  seventh  part:  that  he  wishes  a 
partition:  is  ready  to  convey,  &c. 

The  coterminous  tenants  answer,  shewing  various  objec- 
tions to  the  plat,  and  pretensions  of  the  plaintiff;  deducing 
their  titles,  which  seem  entirely  distinct,  and  unconnected 
with  each  other;  and  each  one  contending  for  his  lines,  as 
heretofore  established  and  understood. 

Evidence  was  taken,  surveys  had;  and  the  Chancellor, 
on  hearing,  established  certain  lines;  from  which  decree, 
the  appeal  is  taken. 

It  was  contended  in  the  argument,  that  this  was  a  case, 
of  which  equity  had  no  jurisdiction.  This  question  will 
of  course  be  considered  first,  as  jurisdiction  precedes  dis« 
cretion;  and  before  we  undertake  to  decide  what  ought  to 
be  done  in  a  cause,  we  should  always  ascertain  whether  we 
can  rightfully  do  any  thing.  I  will  not  quote  authorities 
to  shew,  that  where  a  general  demurrer  would  hold  to  a 
bill,  the  Court,  though  the  defendant  answers,  will  not 
grant  relief  upon  the  hearing  of  the  cause.  The  doctrine 
is  too  well  settled.  To  deny  it,  would  be  to  say,  that  how- 
ever unfit  the  cause  for  equity,  the  defendant,  by  failing  to 
demur,  could  oblige  the  Court  to  entertain  jurisdiction. 
Nor  can  I  conceive,  that  in  deciding  the  question  of  juris- 
diction, we  should  be  influenced  at  all  by  the  case  made 
by  the  evidence.  It  is  the  province  of  the  bill  to  state  the 
case.  It  is  from  this  we  musf  judge.  If  the  evidence  fit 
the  case  stated  in  the  bill,  it  could  of  course  have  no  in- 
fluence. If  it  made  a  different  case,  so  far  from  giving 
jurisdiction  where  the  bill  did  not,  it  would  prevent  a  de- 
cree, where  the  bill  was  perfect;  for  the  allegation  and  the 
proof  must  ^^jump  together.^ 


99 


Cour4  of  Appeals  of  Virginia. 


79 


beirt 
Coalter. 


The  bill  places  the  jurisdiction  on  three  grounds:    1.     1826. 
That  the  plaintiff  wants  partition,  and  cannot  have  it  with-  ,J^!?J^' 
out  the  aid  of  equity.    2.  That  there  is  a  trust  between  the    Stuan'i 
plaintiff  and  his  brother,  who  has  the  legal  estate;  which 
the  plaintiff  not  having,  cannot  try  the  question  of  boun- 
dary, at  law.     3.  That  if  he  could,  there  must  be  a  multi- 
plicity of  sQits,  to  avoid  which,  equity  takes  jurisdiction. 

I  will  first  shew,  from  authority,  the  general  rule,  that 
equity  cannot  bold  plea  of  land  titles;  and  then  enquire, 
whether  the  plaintiff's  case  falls  within,  or  is  taken  out  of, 
that  rule. 

In  fVeibyj  appellanty  v.  The  Duke  of  Rutland^  res- 
pondenty  6  Bro.  Pari.  Cas.  575,  the  bill  charged,  that  the 
plaintiff,  and  those  under  whom  he  claimed,  had  been  in 
possession  of  the  manor  of  Denton,  for  more  than  one  hun- 
dred years:  that  the  defendant  had  set  up  a  claim  to  it,  and 
exercised  several  acts  of  ownership,  which  might  hereafter 
bring  a  cloud  upon  the  plaintiff's  estate,  and  prevent  his 
selling  it.  The  bill  therefore  prayed,  that  the  defendant 
might  set  forth  his.claim,  and  produce  his  title  papers:  that 
the  testimony  of  the  plaintiff's  witnesses  might  be  perpe- 
tuated, and  proper  issues  directed  to  try  the  defendant's 
claim  to  the  manor,  &c.  The  defendant  pleaded  and  an- 
swered. The  case  was  heard  and  dismissed  by  Lord  Chan- 
cellor Apsley;  and  on  appeal  to  Parliament,  the  appeal  was 
dismissed,  and  the  decree  affirmed.  In  the  discussion  of 
the  case,  the  law  on  the  subject  was  laid  down  in  the  clear- 
est and  strongest  manner.  It  was  said,  <'  the  general  prac- 
tice of  Courts  pf  Equity,  in  not  entertaining  suits  for  esta- 
blishing legal  titles,  before  they  have  been  tried  at  law,  is 
founded  upon  clear  reasons;  and  thedepartingfrom  that  prac- 
tice, when  there  is  no  reason  for  so  doing,  would  be  sub- 
versive of  the  legal  and  constitutional  distinctions,  between 
the  different  jurisdictions  of  Courts  of  Law  and  Equity; 
and  though  the  admission  of  a  party  in  a  suit,  is  conclusive 
as  to  matters  of  fact,  or  may  deprive  him  of  the  benefit  of 
a  privilege,  which,  if  insisted  on,  would  exempt  him  from 
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1826.  the  jurisdiction  of  the  Court;  yet,  no  admission  of  parties 
^^^^yZ^  can  change  the  law,  or  give  jurisdiction  to  a  Court,  of  a 
Stuait'i  cause,  of  which  it  hath  no  jurisdiction.  Agreeably  here- 
to, the  established  and  universal  practice  of  Courts  of  Equi- 
ty is  to  dismiss  the  plaintiff's  bill,  if  it  appears  to  be  ground- 
ed on  a  title  merely  legal,  and  not  cognizable  by  them;  not- 
withstanding the  defendant  hath  answered  the  *bill,  and  in- 
sisted on  matter  of  title;  and  it  can  make  no  difference^ 
whether  the  legal  title  be  insisted  on  by  the  answer,  or  by 
the  plea:  that  nothing  hath  a  greater  tendency  to  introduce 
uncertainty  in  the  law,  than  the  giving  way  to  new  excep- 
tions to  general,  settled  and  known  rules  of  practice  in 
Courts  of  Justice;  and  therefore,  no  such  exceptions  ought 
to  be  allowed,  but  upon  the  clearest  grounds.  The  general 
known  practice  of  Courts  of  Equity  has  been  to  dismiss 
bills  brought  like  the  present,  for  establishing  a  legal  title, 
and  for  a  perpetual  injunction,  before  such  title  has  been 
tried  and  determined  at  law.  The  exceptions  to  this  gene- 
ral rule  of  practice  are  but  very  few,  well  known,  and 
founded  on  strong  and  clear  reasons;  but  the  appellant's 
case  fell  not  within  any  of  these  exceptions,  and  conse- 
quently ought  to  be  governed  by  the  general  rule.  The 
bill  was  entirely  new,  and  without  a  precedent."  To  shew 
that  this,  though  the  argument  of  counsel.  Is  considered  as 
the  true  doctrine  on  this  subject,  Maddock,  vol.  1,  p.  135, 
lays  down  the  rule  precisely  as  it  is  here,  and  refers  to  this 
case  alone,  in  support  of  his  position. 

Chancellor  Kentf  also,  in  Abbott  v.  jSHleriy  2  Johns.  Ch. 
Rep.  519,  says:  **  This  Court  may,  perhaps,  try  title  to 
land,  when  it  arises  incidentally;  but  it  is  understood  not 
to  be  within  its  province,  when  the  case  depends  on  a  sim- 
ple legal  title,  and  is  brought  up  directly  by  the  bill.  The 
power  is  only  to  be  exercised  in  difficult  and  complicated 
cases,  affording  peculiar  grounds  for  equitable  interference* 
Thi^  was  the  doctrine  laid  down  by  the  respondents 
counsel^  in  the  case  of  Welby  v.  Rutland^  6  Bro.  Pari. 
Cas.  575  i  and  it  appears  to  have  been  sanctioned  by  the 
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Court'^    The  case  here  referred  to,  is  the  one  from  which    1826. 
I  have  extracted  the  above  remarks.     The  Chancellor  also  » 1^^^* 
refers  to  Wtghtwick^s  Reports^  184,  where  the  same  doc- 
trine (he  says)  is  discussed  at  large,  and  emphatically  laid 
down  by  Baron  Woody  and  not  denied  by  the  other  Barons. 
The  cases  above  cited  acknowledge  that  there  are  a  few  ex- 
ceptions to  the  general  rule.     They  will  be  found  of  the 
class  described  by  Mitford^  127.     He  says:  "  Where  one 
general  legal  right  is  claimed,  against  several  distinct  per- 
sons, a  bill  may  be  brought  to  establish  the  right.     2  Atk, 
484.     Thus,  where  aTight  of  fishery  was  claimed  by  a  cor- 
poration, throughout  the  course  of  a  considerable  river,  and 
was  opposed  by  the  Lords  of  Manors,  and  owners  of  land 
adjoining,  a  bill  was  entertained  to  establish  the  right, 
against  the  several  opponents,  and  a  demurrer  was  over- 
ruled. ''    1  ^tk.  282.    But,  even  where  the  bill  is  to  try  one 
general  right  ap;ainst  many  claimants,  and  so  to  save  a  mul- 
tiplicity of  actions,  it  is  generally  required  that  the  plain- 
tiff shall  have  established  his  title  at  law,  before  he  comes 
into  equity;  and  MHford  adds,  if  he  has  not  done  so,  and 
the  right  he  claims  has  not  the  sanction  of  long  possession, 
and  he  has  any  means  of  trying  the  matter  at  law,  a  demur- 
rer will  hold.  2  Jitk,  391.    In  1  Atk.  284,  Mayor  of  York 
V.  Pilkingtouy  S^c.  Lord  Hardwicke  says:  **  It  is  a  general 
rule  that  a  man  shall  not  come  into  a  Court  of  Equity,  to 
establish  a  legal  right,  unless  he  has  tried  his  title  at  law, 
if  he  can;  but  this  is  not  so  general  an  objection  as  always 
to  prevail;"'  and  he  refers  to  two  cases  in  Precedents  in 
Chancery.     I  find  them  to  be  thus:  Bush  v.  Western, 
Prec.  in  Chan.  530.     The  plaintiff  had  been  in  possession 
of  a  water  course,  upwards  of  60  years.     Defendant  dis- 
turbed him  in  the  use  of  the  water.     He  brought  his  bill  to 
be  quieted  in  his  possession.     Objected,  that  his  remedy 
was  purely  legal;  but  the  Court  over-ruled  the  objection, 
considering,  I  presume,  that  a  possession  of  upwards  of  60 
years  was  equal  to  a  decision  of  law  in  his  favour;  and  there- 
fore, the  bill  to  quiet  his  possession  was  proper,  as  other- 
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1826.  wise  the  plaiDtiff  would  have  had  to  bring  coDtinual  actions 
^^^^^]J^*  of  trespass  for  every  disturbance.     The  other  case  is  Dor^ 

Stuart's  set  V.  OirdlcTf  Pre.  in  Chan.  531.  Bill  to  examine  wit* 
^^^     nesses  in  perpetuam  ret  memoriam,  to  establish  his  sole 

Colter,  yjght  q(  fishery.  Demurrer,  for  that  plaintiff  had  not  veri* 
fied  his  title  at  law.  But  the  demurrer  was  over-ruled,  and 
this  difference  taken  by  the  Court,  that  **  if  one  is  out  of 
possession,  having  only  a  right  to  fishery,  S^.  he  who  brings 
such  bill  ought  never  to  be  allowed  to  do  so,  but  a  demur- 
rer to  it  will  be  good,  because  he  may  and  ought,  first  to 
enter  his  action  and  establish  his  title  at  law,  &cl  for  the 
party  having  a  remedy  at  law,  the  other  side  ought  not  to 
be  deprived  of  the  opportunity  of  confronting  the  witnesses, 
and  examining  them  publicly,  which  has  always  been  found 
the  most  effectual  method  of  discovering  the  truth.  But,  if 
a  man  is  in  actual  possession,  and  is  only  threatened  with 
disturbance  by  another  who  pretends  a  tight,  he  has  no  other 
way  in  the  world  to  perpetuate  the  testimony  of  his  wit- 
nesses, but  by  such  a  bill  as  this.  2  Atk.  483,  Lord  7Vn- 
ham  V.  Herbert.  Bill  to  establish  a  right  to  an  oyster  fish- 
ery, and  to  be  quieted  in  the  possession  of  it,  against  defen- 
dant, who  claims  the  piece  of  ground  where  the  fishery  is. 
Demurrer,  as  it  is  a  matter  properly  triable  at  law.  Lord 
Chancellor:  '^Undoubtedly  there  are  some  cases,  where 
a  man  may  come,  by  a  bill  of  this  kind,  into  this  Court  first; 
and  there  are  others,  where  he  ought  first  to  establish  his 
right  at  law.  Where  a  man  sets  up  a  general  exclusive  right, 
and  the  persons  who  controvert  it  with  him,  are  very  nu- 
merous, and  he  cannot,  by  one  or  two  actions  at  law,  quiet 
that  right,  he  may  come  into  this  Court  first;  which  is  called 
a  bill  of  peace,  and  this  Court  will  direct  an  issue  to  try  the 
right  But,  where  the  question  about  a  right  of  fishery  is 
only  between  two  Lords  of  Manors,  neither  can  come  into 
this  Court,  till  ihh  right  is  first  tried  at  law.  This  is  in  the 
natui^  of  an  ejectment  bill,'' &c.  JRenison  v.  •Ashley ^  2 
Ves.  jun.  459.  Bill  for  discovery  and  delivery  of  a  settle- 
ment,  under  which  plaintiff  claimed,  and  other  title  deeds. 
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and  possession  of  the  estate.  Demurrer  to  all  the  relief,  and  1826. 
all  the  discovery,  except  of  the  settlement,  for  want  of  equi-  J^I^JJ^* 
tjy  and  answer  admitting  the  settlement,  and  offering  to  pro* 
duce  it  Lord  Chancellor:  ^'  This  is  a  pure  ejectment 
bill,  as  to  the  title  to  the  land.  The  only  allegation  calling 
for  an  answer,  is  as  to  this  deed.  The  Court  will  direct  it 
to  be  produced  at  the  trial,  but  no  more.  The  plaintifis 
have  no  right  to  a  discovery  of  the  pedigree,  unless  they  lay 
a  foundation  for  it;  otherwise,  no  man  would  bring  an  eject* 
ment,  which  had  any  complication  in  it  The  oases  cited 
for  the  bill  go  no  further  than  this;  that  the  loss  of  the  in* 
strumeat  with  the  affidavit,  entitles  the  plaintiff  to  a  decree 
quoad  the  matter;  the  loss  of  a  bond  gives  a  right  to  a  de- 
cree for  the  money,  and  so  of  a  deed.  I  agree,  no  general 
demurrer  could  be  put  in  to  such  a  bill.  The  jurisdiction 
is  transferred  to  a  certain  extent.  But  what  is  the  equity 
here?  Is  it  possible  for  me  to  decree,  that  the  deed  shall  be 
delivered  up?  There  is  no  allegation  of  infancy,  a  term  out* 
standing,  or  that  possession  was  gained  by  undue  means. 
7he  plaintiffs  stafe,  that  under  colour  of  a  legal  title,  the  de- 
fendant-entered as  heir,  which  title  they  deny.  The  only 
relief  I  can  give,  is  to  enable  them  to  make  out  their  title 
at  law."  Hq  adds:  ^'  This  is  another  of  the  fishing  bills, 
which  I  do  not  like  to  see  in  this  Court''  1  Bro.  Ch.  Cas. 
572,  Weller  v.  Smeaion.  Bill  to  be  quieted  in  the  pos* 
session  of  a  mill,  and  that  defendants  may  pull  down  works 
above  it,  and  be  restrained  from  erecting  others.  Demur* 
rer,  because  plaintiff  had  not  established  his  right  at  law. 
Allowed. 

I  will  refer  to  but  one  case  more,  Speer  v.  Crawier^  2 
Meriv.  210.  It  is  important  in  its  bearing  on  this  subject, 
both  as  containing  the  strong  opinion  of  that  able  and  learn- 
ed Judge,  Sir  W.  Oranh  &Qd  as  giving  the  best  account 
of  a  sort  of  jurisdiction,  exercised  by  equity  for  a  while^ 
respecting  the  boundaries  of  land;  which  he  considers  as 
originating  in  consent,  which  was  disapproved  of  by  their 
greatest  Chancellors,  and  soon  abandoned.     He  cites  the 
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1826.    case  of  Wake  v.  ConyerSy  2  Cox.  36,  where  Lord  North- 
'^^^^^*  ington  refused  this  jurisdiotioo,  which  he  said  had  been 
Stuui'b    <^  assumed  of  late;''  and  two  cases,  in  which  Liord  Thurloto 
tT*      had  done  the  same.     He  then  adds:  *<  In  the  same  case  of 
^^*****'''    FFake  v.  Conyersy  Lord  Northington  says,  that  in  his  ap- 
prehension, this  Court  has  simply  no  jurisdiction  to  settle 
the  boundaries  even  of  landj  unless  some  equity  is  super- 
induced  by  act  of  the  parties,     I  concur  (he  says)  in  that 
opinion,  and  think  that  the  circumstance  of  a  confusion  of 
boundaries  furnishes,  per  se,  no  ground  for  the  interposi- 
tion of  the  Court'' 

Having  shewn  that  this  Court  has  no  jurisdiction  to  in-, 
terpose  in  questions  of  real  property,  unless  some  equity 
be  superinduced  by  act  of  the  parties,  let  us  see  whether 
any  such  foundation  is  furnished  by  this  case. 

Th^  plaintiff  wants  a  partition;  but,  in  a  suit  in  equity 
for  partition,  the  legal  title  of  the  parties  is  never  meddled 
with  by  the  Court  The  jurisdiction  is  not  given  by  Sta- 
tute, but  assumed  from  the  extreme  difficulty  and  incon- 
venience of  proceeding  at  law.  In  exercising  this  jurisdic- 
tion, equity  has  considered  itself  bound  by  the  principles, 
which  govern  cases  of  partition  at  law;  and  these  being 
only  between  joint-tenants  and  tenants  in  common,  the 
question  of  title  cannot  well  arise.  The  individual  rights 
of  the  parties  to  participate  in  the  division,  or  to  call  for 
it,  may  come  up;  but  not  the  simple  question  of  conflicting 
title  to  the  tract  of  land.  Accordingly,  it  is  established 
by  the  cases,  that  a  plaintiff  who  comes  into  equity  for 
partition,  must  shew  a  clear  legal  title.  If  there  be  doubt 
about  that,  he  will  not  be  aided.  See  fViseley  v.  Findlay, 
3  Rand.  361,  where  this  subject  was  examined.  This  case, 
then,  where  the  bill  prays  a  settlement  of  boundary,  and 
that  the  defendants  be  decreed  to  deliver  to  the  plaintiff 
any  land  of  his  they  may  be  in  possession  of,  cannot  be  a 
proper  case  for  partition  in  equity. 

But  there  is  another  objection.     The  equity,  as  to  par- 
tition, does  not  reach|  or  affect  in  the  slightest  degree,  the 


Court  of  Jippeak  of  Virginia.  85 

coterminous  tenaDts.     They  are  wholly  unconnected  with    1826. 

it     The,  h.„  d«„  CO  „.  »p,ri.du4  ».»i.y.  »«  —  -^^^^^ 
not,  by  the  acts  of  others,  be  drawn  away  from  the  proper    Staut'a 
tribunal  for  deciding  legal  titles.     This  applies  also  to  the       ^ 
ground  relied  on,  that  as  between  the  plaintiff  and  his  bro-    Cotlter. 
ther,  or  the  heirs  of  Stviizery  there  is  a  trust  which  gives 
equity  jurisdiction:    The  coterminous  tenants,  holding  dis- 
tinct tracts  of  land,  by  distinct  and  unconnected  titles,  have 
nothing  to  do  with  this  trust  or  equity.     If  the  brother  re- 
fuses to  permit  th^  plaintiff  to  use  the  legal  title,  for  set- 
tling the  boundaries  at  law;  or  the  Swiizers  refuse  to  con- 
vey; a  bif[  against  them  for  these  purposes,  would  receive 
proper  aid.     But,  it  is  no  where  suggested  that  John  Coal" 
ter  had  refused  to  proceed  at  law,  or  to  suffer  the  plaintiff 
to  use  his  name;  and  as  to  the  Suntzers,  they  are  no  par- 
ties, and  it  is  expressly  stated,  that  they  have  either  all 
conveyed,  or  are  ready,  at  any  time,  to  convey. 

It  is  said,  that  this  proceeding  will  save  multiplicity  of 
suits  at  law,  and  therefore  equity  should  interfere.  The 
first  answer  to  this  is,  that  it  would  not  save  multiplicity 
of  suits;  for,  John  Coalter  might  have  sued^  in  one  eject- 
ment, all  persons  in  possession  of  any  part  of  the  tract  he 
claimed;  Coleman  v.  DickSral.  1  Wash.  239;  but  second- 
ly, this  is  not  one  of  those  cases,  where  equity  does  inter- 
fere to  prevent  multiplicity  of  actions.  That  interference 
is  given  only  in  cases,  where  one  general  right  is  invaded^ 
as  a  right  to  a  sole  fishery  of  a  river,  &c.  Mitf  147.  But 
here  the  rights  of  the  parties  were  separate,  distinct  and 
unconnected;  and  the  bill  was  for  that  reason  also  demur- 
rable. In  Mitf  146,  it  is  said,  **  The  Court  will  not  per- 
mit a  plaintiff  to  demand  by  one  bill,  several  matters  of 
different  natures,  against  several  defendants;  for,  this  would 
tend  to  load  each  defendant  with  an  unnecessary  burthen 
of  costs,  by  swelling  the  pleadings  wi^  the  state  of  the 
several  claims  of  the  other  defendants,  with  which  he  had 
no  connexion.  A  defendant  may,  therefore,  in  such  case, 
demur.**  See  also,  2  Mod.  234.  Harrison  fy  Clure  v. 
Hoggf  2  Ves.  jun.  323. 
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18i}6.        I  think  the  decree  should  be  reversed,  and  the  bill  db- 
f]^^!^*^'  missed;  perhaps  without  prejudice  to  the  legal  rights  of  the 
Stuart's   plaintiff^  or  rather  of  his  trustee. 

beirt 


Cotller. 


Judge  Grssn. 


John  Coalier  having  (SUrchased  a  tract  of  land  from  the 
heirs  of  Switzer^  two  of  whom  had  conveyed  to  him^  and 
the  other  five  of  whom  had  not  conveyed,  Thomas  S. 
Coalier  filed  hb  bill  against  John  Coalier^  Robert  Stuart, 
Reuben  Withers,  and  the  heirs  of  ^dair,  alleging,  that 
although  the  purchase  was  made  by  John  Coalter,  it  was 
made  for  his  benefit  as  well  as  for  John^a.  He  does  not 
state  what  proportion  belonged  to  each;  but  states^  that  he 
has  been  put  into  the  peaceable  possession  of  his  undivided 
part^  John  not  contesting  his  right:  that  he  is  desirous  of 
having  a  partition  with  hb  brother;  but  that  having  no  legal 
title,  he  cannot  proceed  at  law,  for  that  purpose;  and  that 
the  other  defendants  being  coterminous  tenants  of  other 
lands,  dispute  the  boundaries,  which  prevents  a  partition; 
and  that  these  boundaries  cannot  be  settled  at  law,  without 
a  multiplicity  of  suits.  He  therefore  prays,  that  the  de* 
fendants,  the  coterminous  tenants,  may  state  in  what  points 
they  dispute  the  boundaries:  that  the  Court  may  settle  and 
adjust  the  true  boundary;  and  thai  he  may  be  quieted  ia 
possession  accordingly,  and  the  defendants  decreed  to  de« 
liver  to  him  possession  of  any  land  within  the  true  boun* 
dary,  which  they  may  have  taken  possession  of;  and  that 
partition  between  him  and  his  brother  may  be  decreed.  It 
is  not  alleged,  that  John  refuses  to  make  partition;  and  the 
heirs  of  Switzer,  who  have  not  conveyed,  are  not  made 
parties*  It  appears  also,  that  the  coterminous  tenants  held 
severally,  and  do  not  claim  under  the  same  title. 

The  question  is^  whether  a  Court  of  Equity  has  jurisdic- 
tion to  give  the  relief  prayed  for.  I  think  not  It  has  al- 
ways been  held  as  a  general  rule,  that  equity  cannot  hold 
pleas  of  land;  90  H.^  32,  b;  and  in  the  case  of  the  Earl 
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of  Worcester  v.  Sir  Moyle  Fynehf  d  And.  163,  pi.  89,  1826. 
and  4  Inst  85,  it  was  held  by  all  tiie  Judges  of  England,  ^^^^^!^' 
that  if  the  question  whether  there  was  such  a  Manor  as  «/f .  staart't 
in  deed  or  reputation,  at  such  a  time;  or  whether  lands  ^ 
in  A  were  at  that  time  parcel  of  the  Manor  or  not;  or  ^^^'•***'* 
if  a  disseisin  be  alleged  to  be  committed  of  Blackacre, 
at  the  time  of  a  bargain  and  sale  made  to  the  complainant 
thereof;  or  if  •d.  conveys  land  to  B.  and  w?.  has  only  a 
matter  of  equity  to  be  relieyed  by,  or  only  a  right  at  the 
time;  or  when  any  title  of  freehold,  or  other  matter  deter* 
minable  by  the  common  law,  comes  incidentally  in  ques- 
tion in  Chancery;  that  in  all  these  cases,  the  Court  of  Equi- 
ty has  no  jurisdiction;  and  such  matters  should  be  tried  at 
,  common  law,  and  not- in  Chancery;  that  the  party  may  be 
relieved  by  writ  of  error,  attaint,  or  action  of  a  higher 
nature;  and,  that  if  the  plaintiff  prays  discovery  from  the 
defendant,  without  which  he  cannot  sue  at  common  law^ 
and  the  defendant  makes  title  to  the  land,  the  plaintiff  can- 
not p^cDoeed  for  the  land  in  Chancery;  for  otherwise,  by 
such  a  surmise,  inheritances,  freeholds,  and  matters  deter- 
minable at  common  law,  should  be  determined  in  Chancery. 
To  this  general  rule,  there  is  an  exception,  where  the  plain- 
tiff has  an  equity  against  the  defendant  himself;  as,  if  a  ten- 
ant holds  adjoining  lands  of  his  own,  and  fraudulently  or 
carelessly,  contrary  to- his  duty  to  preserve  the  rights  of  his 
landlord,  confounds  or  destroys  the  evidence  of  the  boun- 
daries. There  the  landlord,  who  cannot  sue  at  law,  during 
the  Term,  or  who  could  not,  after  the  Term,  establish  his 
boundary  at  law,  may  sue  the  tenant  in  equity;  not  for  the 
purpose  of  establishing  his  boundary,  but  for  having  a  de- 
cree that  the  tenant  shall  transfer  to  him  so  much  of  his 
land  as  will  make  up  the  original  quantity,  belonging  to 
the  landlord.  In  such  case,  if  tiie  actual  boundary  was  pro- 
yed  by  the  tenant,  the  suit  would  fail;  and  in  this  way 
the  question  of  boundary  may  properly  be  discussed,  and 
virtually  settled  in  Chancery. 
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1826.        It  appears  that  for  a  short  time,  some  sort  of  jurisdictioa 
Tebruarif.  ^^^  assumed  by  the  Court  of  Chancery,  in  respect  to  boun- 

Stuart's    daries.     The  cases  are  collected  in  4  Vin.  J2br.  422,  423. 

^®"*      But,  the  jurisdiction  which  originally  arose  from  consent 

Coaltsr.  by  analogy  to  common  law  writs,  was  soon  repudiated. 
This  subject  was  examined  by  the  Master  of  the  Rolls  in 
Speer  v.  Cratotety  2  Meriv.  410,  in  which  all  the  former 
cases  were  cited.  In  this  case,  the  Master  of  the  Rolls 
concurring  with  the  opinions  of  Lord  Northington  and 
Lord  Thurlow^  affirms  that  there  is  no  jurisdiction,  unless 
some  equity  be  raised  by  the  acts  of  the  parties;  and  ob- 
serves, that  to  the  exercise  of  the  jurisdiction  upon  such 
equitable  grounds,  no  objection  has  ever  been  made.  ^^But, 
on  what  principle  can  a  Court  of  Equity  interfere  between 
two  independent  proprietors,  and  force  one  of  them  to  have 
his  rights  tried  and  determined  in  any  other  than  the  legal 
mode,  in  which  questions  of  property  are  to  be  decided  ?'' 
There  is  in  this  case  no  shadow  of  equity  between  the 
plaintiff  and  the  defendants,  who  claim  title  to  the  adjoin- 
ing lands;  and  any  equity  between  him  and  the  holders  of 
the  legal  title,  the  Switzers^  who  have  not  conveyed^  and 
John  Coalter^  cannot  affect  them,  unless  there  was  a  frau- 
dulent combination  between  them  and  the  holders  of  the 
adjoining  land,  to  injure  the  plaintiff,  which  is  not  suggest- 
ed; and  even  in  that  case,  they  could  not  be  oiled  upon  in 
equity  to  ascertain  the  boundaries.  The  only  relief  the 
plaintiff  could  have,  would  be,  to  aid  the  plaintiff  so  far  as 
to  compel  the  owners  of  the  legal  title,  to  permit  him  to  sue 
at  law  in  their  names.  John  Coalter^  in  whom  is  the  legal 
title  to  an  undivided  two-sevenths  of  the  land,  might  sue  at 
law,  and  establish  the  boundary  of  the  entire  tract  of  land, 
and  he  is  not  stated  to  be  unwilling  to. sue.  Indeed,  he 
might  have  sued  all  who  claimed  any  part  of  the  land,  in 
one  ejectment,  if  they  were  in  possession  of  the  contro- 
verted land;  so  that  a  resort  to  equity  does  not  prevent 
multiplicity  of  suits. 
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The  observation  that  the  plaintiff  has  no  equity  against    1826. 
the  adversary  claimants  of  the  land,  is  an  answer  to  all  the  ,^^^1^1^' 
cases  cited  by  the  appellee's  counsel,  in  which  the  jurisdic- 
tiou  is  founded  on  the  equitable  nature  of  the  plaintiff's 
title.     In  the  case  of  an  assi2ii;nee  of  a  bond,  there  is,  in 
equity,  a  privity  of  contract  between  him  and  the  debtor. 
In  the  case  of  property  seized  under  execution,,  which  is 
conveyed  in  trust  for  another,  the  relief  given  to  the  cestui 
que  trusty  is  upon  the  equity  of  preserving  the  specific 
property  to  the  true  owner,  wheff  it  is  of  such  a  nature  as 
not  to  be  compensated  in  damages;  an  equity,  which  exists 
in  favor  of  the  legal,  as  well  as  equitable  owner.     The  pro* 
perty  might  be  eloigned^  and  an  action  of  detinue  might 
not  restoi^e  the  specific  property;  but  land  cannot  be  eloign- 
ed.    In  the  case  of  a  tract  of  land  conveyed  to  be  sold  for 
payment  of  debts,  and  the  property  claimed  in  wHole  or  in 
part,  by  another,  the  Court  may,  in  proper  cases,  interfere, 
at  the  instance  of  the  debtor,  to  prevent  a  sale,  until  the 
question  of  title  is  determined;  because  a  sale  might  do  him 
irreparable  injury.     But,  in  that  case,  the  title  of  the  ad- 
verse claimant  could  not  be  settled  in  equity,  or  in  that 
suit. 

Nor  can  the  equitable  jurisdiction,  to  decree  partition, 
justify  an  investigation  of  the  legal  title  of  one,  who  claims 
adversely  against  all  who  claim  partition.     Where  several 
claim  to  be  entitled  to  partition,  the  Court  may  enquire;  as 
between  them,  which  of  them  are  entitled  to  come  into  the 
partition;  and  thus  incidentally  determine  the  legal  title  as 
between  them.     But,  even  in  that  case,  if  the  legal  title  of 
one  party  is  disputed  by  the  others,  as  if.  they  allege  the 
deed,  under  which  he  claims,  to  be  forged,  the  bill  for  par- 
tition will  not  be  entertained,  and  the  parties  will  be  left 
to  litigate  the  title  at  law.     This  subject  was  examined  in 
the  late  case  of  Wiseley  v.  Ffndiat/^  3  Rand.  361.     In  this 
case,  there  does  not  appear  to  have  been  an  advei^sary  pos- 
session; and  the  partition  might  have  been  made  without 
involving  the  coterminous  tenants  in  the  suit. 
Vol.  IV.  12 
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1826.        This  seems  to  be  a  bill  quia  timeiy  not  justified  by  the 
•^^j!!^*  principles,  upon  wliich  such  bills  are  allowed.     If  this  ju- 

Stoart't    risdiction  of  the  Court  of  Chancery  could  be  sustained,  all 
^^     cases  of  title  and  boundary  of  lands,  might  be  transferred 

CoAiicr.  ^  j^^  contrary  to  the  Bill  of  Rights,  which  declares,  that 
**  in  controversies  in  respect  to  property,  the  ancient  trial 
by  jury  is  preferable  to  any  other^  and  ought  b»  held  sa- 
cred." 

There  is  another  objection  to  this  bill'  It  is  multifari* 
ous«  It  calls  upon  SlvJhrt^  Adair  and  Reuben  Withers^ 
claiming  severally  different  parts  of  the  land  claimed  by 
the  plaintiff,  to  defend  one  suit.  They  claim  nothing  in 
common;  neither  is  at  all  interested  in  the  defence  to  be 
made  by  the  other;  and  yet,  if  the  plaintiff  succeeded 
against  one  only,  he  would  be  liable  to  pay  the  costs  of  the 
plaintiff,  expended  in  the  prosecution  of  his  claims  against 
the  others.  It  is.  not  alleged,  that  the  whole  controversy 
between  all  the  parties,  depends  upon  the  establishment  of 
one  line.  That  is  not  the  fact;  and  if  it  were,  the  posses- 
sion of  one  of  the  defendants  might  give  him  a  right,  which 
the  other  had  not. 

I  think  the  decree  should  be  reversed,  and  the  bi|i  dis- 
missed • 

Judge  COALTER. 

As  to  the  question  of  jurisdiction,  I  understand  it  to  be 
admitted,  that  as  no  demurrer  was  filed  to  the  bill  on  that 
ground,  we  are  not  confined  to  the  statements  in  the  bill 
alone,  in  considering  that  question;  but  if  the  proofs  or 
documents  in  the  cause,  (all  pertinent  to.  the  issue,  as  in 
this  case,)  shew  a  ground  of  jurisdiction,  which,  had  it 
been  relied  on  in  the  bill,  would  have  supported  that  juris- 
diction on  demurrer,  it  mnHt1)e  looked  to  and  considered, 

in  the  same  manner  as  if  stated  in  the  bill.     If  this  be  cor- 

* 

rect,  it  will  be  found,  that  the  following  circumstances^ 
having,  as  it  seems  to  me,  a  strong  bearing  on  this  point, 


Court  qf  ^ppeab  of  Virginia.  91 

are  to  be  found  in  the  cause,  in  addition  to  the  grounds  al-    1806. 
*  l^ed  in  the  bill.  Februaty. 

It  appears  from  the  survey  returned  by  order  of  Court,    Suunft 
in  the  cause,  that  alnnost  the  whole  controversy,  as  it  re-      ^^ 
9pect9  boundary^  which  exists  between  the  appellee  and    *^<»**^«'* 
the  *ddair^^  and  also  between  him  and  Stuart,  depends 
on  the  establishment  of  the  Beverley  Manor  lines;  as  both 
parties  claim  to  hold  by  those  lines. 

The  Beverley  Manor y  is  a  large  tract,  comprehending  a 
considerable  portion  of  Augusta  county.  It  was  sold  off 
in  parcels  to  settlers.  «Amongst  others,  one  Patton  obr 
tained  a  deed  for.  a  consideraUe  tract,  binding  on  some 
of  the  southern  limits  of  the  Manor,  and  part  of  which  is 
now  claimed  by  the  appellee.  Stuart,  an  ancestor  of  the 
appellants  of  that  name,  obtained  another  tract  adjoining 
Patton,  and  binding  also  on  the  southern  boundary  of  the 
Manor.  After  this,  Stuart  obtained  a  grant  from  the 
Crown  for  lands  on  the  south  of  the  Manor,  and  calling  to 
be  bounded  by  the  Manor  lipe,  and  joining,  not  only  his 
own  lands  wflhin  the  Manor,  but  those  also  of  Patton. 
So  too,  some  one  else,  under  whom  the  nddairs  claim,  ob* 
tained,  in  like  manner,  a  grant  from  the  Crown  adjoining 
Stuarfs  grant  aforesaid,  and  calling  for  the  Manor  lines, 
to  wit:  a  portion  of  that  line  called  for  by  Stuttrt^s  grants 
and  two  other  of  the  Manor  lines  lying  east  of  it  One  of 
the  Manor  lines,  then,  is  common  to  both  of  these  grants^ 
and  as  it  cannot  exist  in  two  places,  if  it  is  rightly  deter- 
mined to  exist  in  one  place  in  regard  to  Stuart,  it  must 
exist  in  the  same  place,  as  to  the  Jidairs.  The  establish* 
ment  of  this  line,  too,  must  fix  one  of  the  corners  of  the 
next  line  eastward,  where  the  Jidairs  alone  are  interested; 
and  so,  vice  versa^  the  establishment  of  that  line  must  fix 
one  of  the  comers  of  that  which  bounds  Stuart^a  land. 
Thus,  if  E.  F.  is  established  as  the  true  Manor  line  as  to 
the  Jldairs,  this  fixes  F.  as  the  corner  of  the  line,  by 
which  Stuart  is  to  be  bounded,  and  of  course,  his  preten- 
sions must  be  negatived;  but  in  establisbing  this  line,  all 
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1826.     the  evidence  and  circumstances  in  relation  to  the  lines  A. 
s^^^yj^  ^'f  B.  C. ,  C.  D.  and  D.  K.  are  to  be  weighed,  and   are 

Bt'iwt'i    equally  important  to  the  •^dairs  and  Stuart,  *  So  if  Gr. 
%^        F.  is  established  as  the  true  Manor  line  in  regard  to  Stuart 

^^^^**-  and  in  a  contest  with  him,  it  fixes  P.  as  a  comer  of  the 
line  of  the  ^dairs^  and  of  course,  disaffirming  their  pre- 
tensions. But,  whether  this  is  the  true  line  or  not,  de» 
pends  hot  only  on  the  evidence  as  it  regards  the  lines  A. 
B.  &c.  as  aforesaid,  but  on  the  evidence  concerning  the 
lines  G.  H.,  I.  K.,  J.  L.,  L.  M.  and  indeed  all  the  other 
lines  laid  down  in  the  plat,  in  rektion  to  this  part  of  the 
boundary.  It  is  an  unquestioned  fact,  then,  as  to  this  mat- 
ter, that'  although  Stuart  and  the  Adairs  claim  distinct 
tracts  by  distinct  titles,  the  question  of  boundary,  so  far  as 
the  Manor  lines  are  concerned,  depends  precisely  on  the  - 
sartne  evidence  in  relation  to  every  portion  of  the  plat  and 
controversy  as  to  each.  The  case  cannot  be  correctly  de- 
cided differently  as  to  these  parties:  for,  if  decided  differ- 
ently, one  or  the  other  of  ^hose  decisions  must  as  surely 
be  wrong,  as  that  the  same  thing  can  exist  in  two  places  at 
the  same  time. 

It  seems,  then,  that  if  each  controversy  is  to  be  correct- 
ly decided;  in  other  words,  if  there  ought  not  to  be  tjppo- 
sing  decisions,  the  matter  ought  to  be  settled  in  one  suit, 
if  that  be  practicable.     Suppose  two  suits  are  brought  for 
the  purpose,  and  in  that  against  Stuart,  F.  O.  is  decided 
to  be  the  Manor  line;  such  decision  might  have,  and  pro- 
bably would  have,  considerable  influence  in  the  controversy 
with   the  Adairs.     They  ought  to  guard  against  this,  by 
giving  Sinart  all  their  aid;  for  in  deciding  the  matter  as 
to  Stuart,  the  whole  survey  and  evidence,  as  well  as  it  re- 
gards the  ^dairs  as  Stuart,  are  important  in  that  contro- 
versy,  and  must  be  considered.      But  the  ^dairs,  not  be- 
ing  parties,  are  not  bound  by  that  decision,  and  they  have 
the  question  tried  over  again  on  the  same  surveys  and  evi- 
dence; and  Z.  Y.  are  fixed  as  the  boundaries  or  Manor 
lines.     Which  verdict  is  to  prevail.?    And  if  both  are  to 
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stand,  the  boundaries  of  the  appellee  are  entirely  destroy-    1826. 
ed;  for  no  one  can  say  which  is  the  Manor  line.     Thus  two  v^pv-3 
suits,  depending  on  precisely  the  same  surveys  and  facta, 
and  in  which  there  may  be  different  decisions,  are  to  go  on 
at  precisely  double  costs  and  trouble  to  M  parties. 

Had  this  ground  of  jurisdiction  been  stated  in  the  biH, 
would  it  have  been  proper  to  have  sustained  a  demurrer, 
and  to  have  turned  the  parties  round  to  several  suits  at  law? 
It  may  be  said  that  one  ejectment  could  have  been  brought 
against  all  the  defendants,  so  as  to  have  tried  the  matter  in 
one  suit.  If  this  could  be,  had  not  that  action  been  barred 
by  length  of  time,  yet  from  the  evidence,  it  seems  proba- 
ble this  would  have  been  the  re^lt;  at  least  as  to  some  of 
the  lands,  and  some  of  the  parties;  and  \(  the  party  had 
been  driven  to  his  writs  of  right,  it  might  have  been  very 
unsafe  tq  have  CQunted  for  his  whole  tract  of  land  against 
all  the  defendants.  His  safest  course,  in  either  action, 
most  probably  would  have  been  by  separate  suits. 

Although  consent  of*  parties  will  not  give  jurisdiction, 
yet^if  to  a  bill  framed  on  the  real  facts  as  they  now  appear, 
the  defendants  had  admitted  those  facts,  and  submitted  their 
case  to  the  jurisdiction  of  the  Court,  as  the  safest  and  best 
course  for  all  the  parties,  would  it  have  been  expedient,  af- 
ter the  whole  matter  was  thus  fully  and  fairly  before  the 
Court,  to  have  dismissed  the  bill  for  want  of  jurisdiction  ? 
I  am  not  pre\)ared  to  say  that  it  would.  I  have  not  had 
access  to  many  of  the  authorities  cited  on  this  point;  but 
I  think  the  principles  laid  down  in  the  case  of  the  Mayor 
cf  York  V.  Pilkington  &  al.  1  Atk.  282,  go  to  support 
the  jurisdiction  in  this  case. 

There  was  another  difficulty  in  thh  case.  T%oma$ 
Coalter  has  only  the  legal  title  to  a  small  undivided  por- 
tion of  this  land;  the  title  to  the  residue  still  remaining  in 
the  other  heirs  of  Switzer  ;  so  that  he  might  have  found 
some  difficulty  in  suing  at  law.  This  title,  it  is  true,  they 
may  be  willing  to  make,  as  the  bill  states;  but  when  it  will 
be  in  the  power  of  the  party  to  get  it  in,  does  not  appear. 
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1826.  They  are  numerous,  and  may  be  dispersed;  and  in  the  mean 
{J[^!3^'  time,  if  the  boundary  can  be  settled,  there  will  be  no  ac- 
tual controversy  remaining,  and  partition  may  be  made. 

On  the  whole,  and  believing  that  few  cases  can  occor^ 
so  peculiarly  situated  as  this,  I  incline  to  support  the  juris- 
diction of  the  Court,  instead  of  turning  the  parties  round  Xo 
the  variety  and  number  of  suits  at  law,  which  their  case 
may  require;  in  which  there  may  be  contradictory  deci- 
sions on  the  very  same  evidence,  both  of  which  cannot  be 
right. 

This  inclination,  however,  is  not  without  many  doubts, 
which  are  greatly  increased  by  the  opposing  opinions  of  my 
brethren. 


Judge  Cabell  was  of  opinion  that  the  decree  should  be 
reversed;  which  was  entered  as  the  decree  of  the  Court. 
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Smith  and  others  r.  Smith»  &€•    »»« 7»4j       1826. 

A  bill  in  Chaneerj,  vhiob  makes  oat  a  caie  for  a  speclfio  execiitioii  of  an  award» 
but  does  not  pray  for  general  or  special  relieF,  is  suffieient,  if  no  objectioo  be 
taken  bj  the  defendant,  and  be  answers  on  tbe  merits  ot  ibe  complaint,  and 
submits  him|elf  to  the  decree  of  the  Ckiurt.  Qtwre,  would  this  objectioo  be 
sustained  on  a  demurrer  to  the  bill  ? 

Equity  has  jurisdiction  to  decree  specific  execution  of  an  award,  where  the 
remedy  at  law  is  inadequate. 

Where  tome  on\}  of  several  distributees  submit  their  interest  to  arbitration,  the 
award  will  be  binding  on  the  parties  to  the  submission,  as  («r  as  their  interests 
are  concerned. 

When  parties  suboait  a  qnesUoo  of  law  o^isne  to  arbitration,  the  award  is  bind- 
ing, though  contrary  to  law. 

Awards  are  to  be  construed  liberally }  and,  therefoi^,  (he  terms  "  heirs  at  law/* 
in  an  award,  respecting  personal  estate,  may  be  construed  to  mean  **alla 
testator's  children  living,  tnd  the  child  or  children  of  any  of  them  who  died 
in  his  life  time.** 

Tenants  in  common  of  personal  estate  canno<  have  partition  at  common  law  | 
and,  therefore,  a  Court  of  Equity  is  the  preper  tribunal  to  decree  a  partititm 
of  it. 

In  what  cases  a  pUintiff  should  be  allowed  to  sunend  hi»  bill. 

This  suit  was  originally  brought  in  the  County  Court  of 
Albemarle,  and  afterwards  removed  by  Certiorari,  to  the 
Staunton  Chancery  Court. 

John  Smithf  fVilliam  Graysony  William  TFbody^nd 
Claudius  Buster^  for  himself  and  his  son,  John  Buster^ 
filed  their  bill  setting  forth  the  following  case:  that  a  con* 
troversy  having  arisen  between  the  codiplainants  and  Tho^ 
mas  Smith  and  Susanna  Smithy  respecting  the  right  of  pro*- 
perty  in  three  negroes,  to  wit:  Robin^  in  the  possession  of 
the  said  Thomas  Smithy  and  Milly  and  Maria  in  the  pos- 
session of  the  said  Susanna  Smithy  tbe  parties  mutually  sub- 
mitted the  said  controversy  to  the  final  determination  of 
five  persons,  by  a  writing  under  their  hands  and  seals,  in 
the  penalty  of  $1000:  that  the  said  arbitrators  decided, 
that  the  three  slaves  above-nientioned  should  be  equally 
divided  among  the  heirs  of  Thomas  Smithy  deceased,  by 
virtue  of  which  the  complainants  became  entitled  to  their 
proportion  of  the  said  slaves^  that  tbe  complainimts  fully 
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1826.    performed  the  award  on  their  parts;  but  the'  said  Thomqs 
February.  ^^^  Susanna  Smith    still  retain  the  said  slaves,  pretend 
SroKh.&o.  ingthal  the  award  was  illegal. 

th  &o  ^^^  ^^^^  proceeds  to  state,  that  inasmuch  as  the  com- 
plainants cannot  have  an  adequate  remedy  in  a  Court  of 
Law,  there  being  no  form  of  action  in  which  a  specific 
j>erformance  can  be  decreed,  &c.  they  call  upon  the  defen- 
dants to  answer  whether  the  submission  was  not  entered 
into  as  stated  in  the  bill;  whether  the  award  was  not  made 
as  alleged,  &c.  But  there  is  no  prayer  for  relief,  either 
general  or  special. 

The  answer  of  Susanna  Smith  states,  that  her  father, 
Thom,as  Smith,  by  his  last  will,  bequeathed  to  her  a  ne- 
gro woman  named  fVinifred^  whonri  he  was  to  receiveTat 
the  death  of  the  mother  of  the  defendant;  that  the  defen- 
dant was  then  a  married  woman,  being  married  to  a  certain 
Thomas  Smithy  now  deceased;  that  not  long  after  the 
death  oi  her  said  father,  her  mother  gave  up  the  said  negro 
woman,  together  with  her  child,  which  the  defendant  al- 
ways understood  she  was  delivered  of,  after  the  making  of 
the  said  will,  and  before  the  death  of  her  father;  which 
said  woman,  and  her  child  named  Milly,  now  in  dispute, 
have  been  held  by  the  defendant  upwards  of  sixteen  years; 
that  the  child  of  the  said  Milly^  named  Mariay  also  in  dis- 
pute, is  now  about  four  years  old;  that  the  defendant's 
brother,  Thomas  Smithy  who  was  residuary  legatee  of  his 
father,  assigned  over  to  the  defendant  all  interest  that  he 
might  have  in  the  said  Milly  and  Maria,  The  defendant 
denies  that  she  ever  insisted  that  the  matter  should  be  left 
to  arbitration;  and  she  was  only  induced  to  come  into  that 
measure  by  the  threats  of  the  complainants,  that  she  would 
be  ruined  at  law;  that  when  her  counsel  attempted  to  state 
the  law  10  the  arbitrators,  he  was  interrupted  by  one  of  the 
arbitrators,  who  told  him  he  made  false  statements,  and  he 
immediately  sat  down;  that  such  an  award  ought  not  to 
have  been  made,  because  the  whole  of  the  legatees  of  the 
said  Thomas  Smith  were  not  present,  and  did  nut  know 


Court  of  Appeals  of  Virginia.  97 

any  thing  of  the  business,  and  that  Claudius  Buster  had     1826. 
no  legal  power  to  enter  into  any  contract  in  behalf  of  his  ^^^^^.^' 

son  John^  &C.  Smith,  &o. 

Thomas  Smith  answered,  that  immediately  after  the  Smith,  Sco. 
death  of  his  mother,  the  said  John  Smith  mside  a  demand 
of  the  slave  Robin,  as  heir  at  law,  in  order  to  sell  him  and 
divide  the  money  among  the  different  legatees;  which  de- 
mand, the  defendant  refused,  believing  the  slave  to  be  his 
own  property,  as  there  was  a  clause  in  his  father's  will, 
that  his  estate  should  not  be  appraised,  and  he  being  the 
residuary  legatee:  that  he  submitted  to  the  arbitration,  in 
consequence  of  th^  threats  of  the  complainant  John.  He 
charges  that  the  award  is  not  binding,  because  the  submis- 
sion was  improperly  made,  the  \vhoIe  of  the  legatees  not 
being  present  and  consenting  thereto;  and  it  also  embraces 
parties,  who  are  entirely  out  of  the  submission. 

The  bond  of  submission  is  signed  by  Thomas  Smith, 
Susanna  Smithy  John  Smith,  fViiliam  Grayson,  fVil- 
Ham    fVood^  and  Claudius  Buster,  for  himself  and  son. 

The  will  of  John  Smith  was  proved  in  the  year  1783. 

The  arbitrators  awarded,  that  the  three  negroes  in  dispute 
should  be  equally  divided  among  the '' heirs  of  Thomas 
Smith  deceased." 

The  Chancellor  decreed  that  the  bill  of  the  plaintiffs 
be  dismissed,  without  prejudice  to  any  remedy  they  may 
have  at  law;  and  the  plaintiffs  appealed  to  this  Court. 

TVickham,  for  the  appellants,  contended  that  the  award 
was  right  in  principle.  The  bequest  of  the  woman  Wi- 
nifred to  SurSanna  Smith,  could  not  convey  her  increase 
born  after  the  date  of  the  will,  and  before  the  death  of  the 
testator.  No  case  justifies  such  a  construction.  The  law, 
at  the  time  of  the  death  of  the  testator,  gave  the  slaves  of 
an  intestate  to  his  eldest  son,  and  he  was  accountable  to  the 
other  distributees  for  their  proportionable  value.  The  tes- 
tator died  intestate  as  to  the  slaves  in  question. 

Vol.  it.  13 
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1826.         It  is  said,  however,  that  Chancery  has  no  jurisdiction  in 

^^^^^!^^  this  case.     But  it  is  an  established  principle,  that  Chancery 

Smith, bic.  has  jurisdiction,  wherever  a  specif  c  execution  is  demaod- 

SmithiAe.  cd*     Smallwood  y.    Mercer  4'  Hansboroughy  1   Wash. 

290.     As  to  the  award  being  void,  because  it  extends  to 

persons  not  parties  to  it,  the  case  of  Richards  v.  Brocken* 

broughf  I  RancL  449,  proves  that  such  an  objection  will 

not  vitiate  an  award,  but  that  it  will  stand  good  as  to  the 

real  parties,  and  all  the  rest  be  rejected  as  surplusage. 

Johnson,  for  the  appellees. 

*.» 
The  bin  is  imperfect,  as  it  does  not  pray  for  any  relief. 
But  there  are  serious  objections  to  the  award  itself. 

1.  There  are  not  proper  parties.     All  the  distributees 
'  interested  ought  to  be  before  the  Court,  that  the  whole  case 

might  be  decided. 

2.  The  award  is  void,  because  it  does  not  follow  the  sub- 
mission. That  only  required  the  arbitrators  to  decide  the 
question  between  the  parties  to  the  submission  ;  but  they 
have  gone  on  to  settle  the  rights  of  the  •'  heirs  of  Thomas 
Smithy'^  many  of  whom  are  no  parties  to  the  bond. 

3.  It  is  void  for  uncertainty.  The  award  decides  that 
the  estate  shall  be  divided  among  the  heirs  of  the  testator, 
when  there  was  but  one  heir,  under  the  law  as  it  then  was. 
The  law  of  that  day  did  not  apply  to  such  a  case  as  this. 
It  only  applied  to  a  case  of  intestacy ;  here,  there  was  a 
partial  testacy.  Grand  children  are  not  included  in  the 
provisions  of  that  law.  The  award  does  not  say  whether 
there  shall  be  a  distribution  per  capita  or  per  stirpes. 

As  to  jurisdiction,  a  Court  of  Equity  ought  not  to  have 
it,  because  there  was  a  most  appropriate  remedy  at  law.  A 
Jury  would  give  damages  in  a  suit  on  the  arbitration  bond, 
to  the  amount  of  the  aliquot  part  withheld  from  the  party 
aggrieved. 

It  was  competent  for  some  of  the  parties  to  rrfer  their 
own  interests  to  arbitration;  but  if  they  meant  to  refer  the 
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whole  sulject^  ail  parties  must  unite  id  the  submission.     1826. 
BHtton  V.  miiiams,  6  Munf.  453.  C^!^- 

Wickham^  in  reply,  referred  to  Wood  v.  Oriffiihy  I  smkh^iie. 
S\¥anst.  Rep.  54,  to  prove  that  equity  may  decree  the  spe- 
cific execution  of  an  aveard;  and  he  contended  that  where 
parties  refer  a  doubtful  point  of  law  to  arbitration,  a  Court 
will  never  set  aside  the  award,  though  it  may  be  contrary 
to  law.  On  the  degree  of  uncertainty  which  will  be  tole- 
rated in  an  award,  he  referred  to  Macon  v.  Crumpy  1  Call, 
500.  By  **  heirSj^^  the  arbitrators  meant,  persons  entitled 
to  distribution.  Words  must  be  const»cied  secundum 
subjectam  materiam.  The  bill  may  be  amended,  even  af- 
ter a  hearing,  by  making  new  parties. 

February  11.  The  President  delivered  the  opinion 
of  the  Court* 

The  first  objection  in  order,  to  a  decree  in  behalf  of  the 
appellants,  is,  to  the  jurisdiction  of  the  Court.  The  bill 
makes  out  a  case  for  a  specitic  execution  of  an  award,  but 
prays  for  neither  special  nor  general  relief;  as  to  which,  no 
objection  is  taken  by  the  appellees.  They  answer  gene- 
rally the  allegations  of  the  bill,  and  submit  themselves  to 
the  decree  of  the  Court,  on  the  merits  of  the  complaint. 
Whether,  upon  a  demurrer  to  the  bill,  it  would  have  been 
sustained,  it  is  not  necessary  to  decide.  A  submission  to 
an  award,  is  an  agreement  between  the  parties  to  it,  to  abide 
by  and  perform  it  in  every  particular;  and  the  mutual  sub- 
mission of  the  matter  in  controversy,  is  a  valid  considera- 
tion for  such  agreement.  If  either  party  refuses  to  com- 
ply with  the  terms  of  it,  and  there  is  adequate  remedy  at 
law,  a  Court  of  Equity  will  not  interfere;  but  as  in  the  case 
of  other  agreements,  if  that  remedy  be  inadequate,  neither 
upon  reason  nor  authority,  does  there  seem  to  be  any  objec- 

*  Judge  Coalteh  absent. 
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1826.    tion  to  a  specific  execution  in  a  Court  of  Equity,    Though 
"f^JlJ^^Ji^*  there  was  no  award  in  the  case  of  Smallwood  v.  Hans- 
Smiih,kc.  boTOUgh^  1  Wash.  2?'0,  the  Court  went  on  this  principle; 
Smith  &o.  ^^^  though  in  some  of  the  English  Cases,  it  was  intimated, 
that  where  there  was  no  acquiescence  in  the  award  by  the 
parties  to  the  submission,  nor  agreement  by  them  after- 
wards to  have  it  executed,  a  bill  for  specific  execution  would 
not  lie,  (see  the  cases  of  Thompson  v.  Noel  &  al.  I  Atk. 
6Qy  and  Hall  v.  Hardy ^  3  P.  Wms.  187;)  yet,  in  the  case 
of  Wood  V.  Oriffithf  Swanston's  Rep.  54,  that  distinction 
is  over-ruled. 

The  next  objection  is,  to  the  validity  of  the  award;  first,- 
becausc  it  comprehends  the  interests  of  persons  not  parties 
to  the  submission;  and,  se(^ondly,  because  the  arbitrators 
have  mistaken  the  law  of  the  case  submitted  to  them.  I 
pass  over  the  objection  to  the  conduct  of  the  arbitrators,  as 
regards  the  counsel  of  one  of  the  defendants;  because,  upon 
the  evidence,  there  is  nothing  in  it  affecting  the  merits  of 
the  award.  Nor  does  it  appear  that  the  defendant,  Susanna 
Smithy  was  misted  or  deceived,  when  she  signed  the  sub- 
mission. She  may  have  signed  it  with  reluctance,  but  with 
a  full  knowledge  of  its  object. 

As  to  the  validity  of  the  award,  the  parties  to  the  sub- 
mission claimed  their  equal  share  in  the  property  in  con- 
troversy, with  other  distributees  of  Thomas  Smithy  the 
testator.  They  were  competent  to  submit  their  claim  to 
arbitration.  Those  who  signed  the  submission,  were  alone 
to  be  bound  by  it;  and  in  deciding  on  their  interests,  the 
rights  of  others  were  not  to  be  affected.  If  the  decision  of 
the  arbitrators  was  against  them,  they  were  bound  by  it; 
if  against  the  defendants,  who  claimed  the  property,  thej 
were  also  bound. 

That  an  award  as  to  the  title  to  personal  estate,  settles 
the  rights  of  the  parties  controverting  it,  the  cases  abun- 
dantly shew.  2  LevinZy  104.  2  Esp.  Rep,  25,  and  the  ca- 
ses cited  in  2  Vin,  Mr.  ^^  L.^^ pi.  40,  note  4. 
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As  to  the  objection  that  the  arbitrators  mistook  the  law  1826. 
of  the  case  submitted,  the  question  submitted  was  purely  a  ^^^ 
question  of  law.  Susanna  Smithy  one  of  the  defendants^  Smith,  k«. 
claimed  the  property  under  the  will  of  her  father  Thomas  smiS,  be. 
Smithy  and  under  a  deed  from  Thomas  Smith  the  residu- 
ary le^alee.  ^The  plaintifis  claimed  it  as  undisposed  of  by 
the  will,  and  as  distributees  under  the  law.  The  nature  of 
the  controversy  is  stated  by  both  of  the  defendants  in  their 
answers.  John  Smith  had  claimed  it  as  heir  at  law  of  his 
father  Thomas  Smith,  admitting  that  if  he  was  entitled 
to  it,  he  was  accountable  to  the  other  children  for  their  por- 
tions of  its  value.  Thomas  Smithy  one  of  the  children^ 
claimed  it  as  residuary  legatee;  and  whether  the  property 
passed  by  the  will  or  not,  was  the  question  submitted  to 
the  arbitrators.  When  parties  submit  to  arbitration  their 
rights  involved  in  law  and  fact,  they  are  understood  to  sub- 
mit the  facts  to  the  arbitrators^  to  be  decided  on  according 
to  law;  and  if  it  appears  upon  the  face  of  the  award,  that 
they  grossly  mistook  the  law,  the  award  will  be  set  aside. 
But,  where  it  appears,  as  in  the  case  before  us,  that  the  par- 
ties intended  to  submit  the  question  of  law  alone,  the  de- 
cision of  the  arbitrators  is  binding,  though  contrary  to  law. 
If  not,  it  would  not  be  competent  to  parties  to  make  a  valid  <«^ 
submission  of  a  point  of  law;  for,  however  the  arbitrators 
might  decide,  no  litigation  would  be  avoided.  The  proper 
Court  would  still  have  to  consider  and  decide  the  point  of 
law,  as  if  no  award  had  been  made.  See  13  East.  357, 
Chace  &  al.  v.  Westmore,  Young  v.  fValtony  9  Ves. 
364,  and  Medcalfe  v.  Ives^  1  Atk.  64.  The  arbitrators 
having,  in  effect,  decided  that  the  property  did  not  pass  by 
the  will,  it  followed  of  course,  in  point  of  law,  that  it  be- 
longed (as  the  law  was,  at  the  death  of  the  testator,)  to  the 
eldest  son,  as  heir  at  law,  charged  with  the  payment  of 
due  proportions  of  its  value,  to  the  other  children.  This 
liability  of  the  heir  at  law,  was,  in  equity,  equivalent  to 
an  equal  interest  in  the  property;  and  it  must  be  under- 
stood^ that  the  arbitrators  meant  by  "  heirs  at  law*'  •f 
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1826.  Thomas  Sfnith,  all  his  children  living,  and  the  child  or 
February,  children  of  any  of  them  who  died  in  the  life- time  of  Tho^ 
Smiih.&c.  mas  Smithf  and  the  representatives  of  those  who  have 
SmiS*  he  ^^^  ®*"^®  *^*®  death;  such  children  representing  their  pa- 
rents per  stirpes.  Awards  arc  to  be  construed  liberally, 
to  give  them  effect;  and  this  seems  to  be  a  fair  constructtOD 
of  the  award  in  this  case.  It  accords  with  the  purpose  of 
the  parties  submitting  to  it;  nor  is  it  necessary  that  thear- 
'  bitrators  point  out  the  particular  mode  in  which  it  is  to  be 
carried  into  effect.  Lingood  v.  Eadtj  2  Atk.  501,  505. 
That  in  this  aspect  of  the  case,  it  is  one  proper  for  specific 
execution  in  a  Court  of  Equity,  seems  very  clear.  The 
parties  to  the  submission,  together  with  the  other  repre- 
sentatives of  Thomas  Smithy  claimed  an  interest  in  com- 
mon, in  the  property  in  question.  Supposing  it  to  be  a 
legal,  and  not  an  equitable  interest,  no  partition  between 
tenants  in  common  of  personal  estate,  could  be  made  at 
law.  A  partition  in  kind  could  not  be  made  there;  each 
party  having  an  equal  right  to  the  possession  of  the  whole. 
Whether  the  title  to  the  property  was  legal  or  equitable, 
therefore,  in  this  case,  a  Court  of  Equity  was  the  proper 
tribunal  for  a  partition  of  it. 

We  are  of  opinion,  therefore,  that  the  Court  of  Chance- 
ry erred  in  dismissing  the  bill,  and  not  affording  to  the 
plaintiffs  an  opportunity  to  amend  it,  to  ascertain  the  ex^ 
tent  of  their  rights,  by  shewing  how  many  of  the  repre- 
sentatives of  Thomas  Smithy  would  have  been  entitled, 
under  the  award,  had  they  signed  the  submission,  and 
thereby  establish  the  extent  of  their  own  interest  in  the 
subject,  under  the  award. 

The  decree  is  therefore  reversed,  and  the  following  de- 
cree is  to  be  entered: 

The  Court  is  of  opinion,  that  the  award  in  the  proceed- 
ings mentioned,  is  valid  and  sufficiently  certain,  and  that 
a  Court  of  Equity  hath  jurisdiction  to  carry  it  into  effect, 
by  decreeing  a  portion  of  the  slaves  in  question,  in  kind. 


f*««HP"i*^*^^^^^ 
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according  to  the  rights  of  the  parties  ascertained  by  the  1826. 
award,  and  the  other  matters  io  the  record,  if  that  can  be  ^]jjl?j!^' 
done;  and  if  not,  by  directing  a  sale  thereof,  and  the  pro-  Smhh.ke. 
eeeds  to  be  divided  according  to  the  rights  of  the  parties:  smith' ^c 
that  the  effect  of  the  said  award,  was  to  determine  that  all  the 
children  of  Thomas  Smithy  alive  at  his  death,  and  those 
now  representing  such  of  them  as  are  dead,  together  with 
the  child  or  children  of  such  of  his  children  as  died  in  his 
life-time,  were  entitled  to  an  equal  proportion  of  the  slaves 
mentioned  in  the  award,  such  children  taking  the  part 
which  their  deceased  parent  would  have  taken,  if  alive: 
that  as  regards  those  who  did  not  sign  the  submission, 
neither  they  nor  their  representatives  can  claim  any  thing 
under  it;  and  the  portions  which  they  would  have  been 
entitled  to,  had  they  been  parties  to  the  submission,  re- 
main to  Thomas  Smith  and  Susanna  Syiith^  claiming 
under  him,  as  if  the  award  had  not  been  made,  since,  by 
the  will  of  Thomas  Smith  deceased,  the  said  Thomas 
Smith  was,  before  the  award,  entitled  to  the  slaves  in  ques- 
tion as  residuary  legatee,  and  that  the  said  decree^  in  dis- 
missing the  bill;  is  erroneous,  &c. 
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February, 


Hunter's  Adm'rs.  &c.  v.  Jett. 


A  tarety  will  not  be  discbarged  by  an  indalgenoe  granted  by  tbe  ereditor  to  (he 
principal  debtor,  unless  such  indulg;t>nce  ties  up  tbe  hands  of  the  ereditor 
from  pursuing  the  debtor  at  law.  Nor  will  tbe  surety  be  diseharffcd  evea 
then,  where  the  kidulgenoe  was  granted  with  his  knowledge  and  assent. 

A  surety  will  not  be  discharged  from  his  resp(»nsibility,  unless  he  demands  such 
dischaiige  in  his  bUl^  and  states  such  a  ease  as  would  entitle  him  to  it. 

This  was  an  appeal  from  the  Chancery  Court  of  Fred- 
ericksburg. 

The  bill  was  filed  by  William  S,  Jett  against  the  admi- 
nistrators of  Moses  Huntevy  deceased,  Henry  St  George 
Tucker y  Henry  Zee,  and  Peter  R,  Beverley,  The  follow- 
ing opinion  gives  a  complete  view  of  the  history  of  the 
case^  and  of  the  different  topics  of  argument. 

Leigh  and  Johnson^  for  the  appellants. 

Sianardf  for  the  appellee. 

February  22.     Judge  Cabell. 

This  is  a  bill  filed  by  Jell^  to  injoin  proceedings  on  a 
delivery  bond,  executed  by  him,  as  surety  for  General 
Henry  Lee  to  Hunter*s  administrators.  There  are  varioas 
matters  in  the  bill,  to  which  it  will  not  be  necessary  to  ad- 
vert; as  it  is  admitted  that  the  only  proper  subjects  of  con- 
troversy now  remaining  to  the  parties,  are  those  which 
grow  out  of  the  arrangement  made  between  Lee  and  Hun^ 
ter*s  administrators,  subsequently  to  the  delivery  bond. 

The  bill  states,  that  immediately  after  the  service  of  the 
execution,  and  the  proceedings  thereon,  Lee  waited  upon 
Henry  St.  George  Tucker^  the  agent  of  Hunter*s  admin- 
istrators, and  obtained  a  letter  from  him  to  their  attorney^ 
stating  that  as  the  agent  of  Hunter^s  administrators,  he 
had  made  an  arrangement  which  would  suspend  for  the 
present,  all  proceedings  on  the  judgment  and  delivery 
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bond;  and  directing  him  to  proceed  no  farther,  until  farther  1826. 
advised;  which  would  probably  not  be  the  case.  A  copy  vj^v^ 
of  the  letter  is  exhibited,  bearing  date  the  29th  of  Marchi  Hunter's 
1806.  The- bill  then  goes  on  to  state  the  arrangement  al"  ,;. 
luded  to  in  the  letter,  viz:  "  that  a  certain  P.  R,  Beverley  ^•"* 
undertook  to  settle  the  debt  of  Lee^  provided  Hunter's 
administrators  would  receive  bonds  to  the  amount:"  that 
the  complainant  had  seen  a  copy  of  an  account  between 
Beverley  and  LeCy  in  which  the  former  charged  the  latter 
viritli  2500/.  paid  to  Hunter^e  administrators,  on  account  of 
this  debt,  and  credited  him  with  1600/.  received  oo  the 
tame  account;  and  that  he  has  been  informed  that  Hunter's 
administrators  acknowledge  to  have  received  1600/.  from 
Beverley.  He  complains  that  Hunter's  administrators 
have  procured  an  award  of  execution  on  the  delivery  bondf 
overlooking  the  arrangement  between  Tucker^  Ztee  and 
Beverley,  He  calls  on  them  to  state,  what  were  the  arr 
rangements  alluded  to  in  the  letter  aforesaid;  whether  it 
was  not  agreed  that  P.  R,  Beverley  should  pay  the  debt 
aforesaid,  or  how  much  thereof,  and  how  much  be  did  pay; 
whether  any  and  what  securities,  either  in  lands  or  bonds 
or  otherwise,  had  been  received  from  Lee^  or  from  others 
iar  him;  and  Ihat  such  securities  shall  be  delivered  up  to 
the  complainant  for  bis  indemnification;  and  that  the  mo- 
ney due  thereon  may  be  decreed  to  be  paid  to  him:  that 
the  administrators  of  Hunter  may  be  injoined  from  pro* 
ceeding  on  the  said  execution;  and  concludes  with  a  prayer 
for  general  relief. 

The  answer  of  Thicker  refers  to  the  arrangement  afore^ 
saidj  and  exhibits  a  copy  thereof*  It  appears  from  the  ar«> 
rangement,  as  I  understand  it,  that  TSicker  did  propose  to 
receive  from  Zee,  good  Augusta  bonds,  taken  to  P.  B. 
Beverley f  to  the  full  amount  of  General  Lee's  debt;  or,  if 
such  bonds  could  not  then  be  procured,  that  he  would  re- 
ceive P.  R.  Beverley's  note  to  deliver  such  bonds  to  the 
full  amount  of  the  debt,  by  some  certain  day.  These  bonda 
were  to  be  payable  in  one,  two,  three  and  four  years. 

Vol.  it.  14 
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1826.    They  were  to  be  received  on  the  part  of  the  administrators, 
\^!^!^^^  as  a  collateral  security  only,  and  not  as  a  discharge  of  the 
Haoter's  judgment  theretofore  obtained  by  the  administrators  against 
*  V."*    General  Lee^  or  as  a  payment  of  Ihe  delivery  bond;  and  it 
^**^      is  declared  to  be  distinctly  understood,  that  the  transaction 
is  not  to  operate  as  a  release  of  the  debt  due  from  Lee^  or 
as  altering  its  nature  in  any  wise;  and  that  the  adniinistra* 
tors  agree,  on  their  part,  in  consideration  of  a  punctual 
compliance  by  General  Lee^  in  delivering  the  bonds,  &c. 
not  to  proceed  on  the  judgment  at  law,  and  forthcoming 
bond,  until  there  should  be  a  failure  in  the  payment  of  the 
Augusta  bonds  to  be  delivered.      Tncker^s  answer  farther 
states,  that  Lee  did  not  fully  comply  with  his  engagement 
for  the  delivery  of  the  bonds:  that  he  only  gave  Heverlej/*9 
note  for  the  delivery  of  bonds  to  the  amount  of  2500/. 
which  was  between  tf  500  and  81000  less  than  the  note 
should  have  been  for:  that  Beverley  did  not  fully  comply 
even  with  that  note,  as  he  delivered  bonds  to  the  amount  of 
1694/.  10  8;  and  that  a  small  part  of  them  had  been  lost  by 
insolvencies.     He,  however,  expresses  a  willingness  that 
a  credit  may  be  given,  for  the  present,  for  1694/.  10  8, 
with  interest  at  the  rate  of  5  per  cent,  per  annum^  from 
March  29th,  1806,  on  798/.  8,  and  with  like  interest  from 
March  31st,  1807,  on  896/.  2  8.      He  insists,  however,  on 
a  reference  to  a  commissioner,  for  the  purpose  of  ascertain*- 
ing  more  accurately,  what  should  be  the  final  decree;  be*- 
Heving  that  he  has  allowed  more  interest  than  is  proper^ 
and  reserving  the  right  to  correct  the  amount  of  principal 
also)  for  which  he  had  agreed  to  give  credit,  provided  i{ 
should  be  found  too  large. 

P.  R.  Beverley^s  note  is  filed,  bearing  date  the  29th  of 
March,  1806,  and  binding  himself  to  deliver  bonds  to  the 
amount  of  2500/.  on  or  before  the  succeeding  Chancery 
Court. 

A  copy  of  the  judgment  on  the  delivery  bond,  also  filed, 
shews  that  the  bond,  after  deducting  an  error,,  amounts  te 
more*  than  2700/. 
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The  Chancellor  perpetuated  the  injunction,  on  the  ground,     1826. 
it  is^  said,  that  the  arrangement  between  Hunter^s  adminis- '  ,^^^1!^* 
trators  and  General  Lee^  operated  a  discharge  of  Jett^  the   Hunter's 
surety;  and  the  counsel  for  the  appellee,  in  this  Court,  has       ^^  ' 
relied  on  that  ground  only,  for  sustaining  the  decree.  ^*^' 

But  a  previous  question  |>resents  itself:  Is  it  competent 
to  the  appellee  to  insist  on  that  ground,  under  the  pleadings 
in  this  case? 

I  entirely  concur  with  Judge  Green  as  to  the  law  in  re- 
lation to  the  discharge  of  sureties,  as  laid  down  hy  him  in 
the  case  of  Norris  v.  Crummey^  2  Rand.  328,  that  if  a 
creditor,  by  agreement  or  any  other  act,  precludes  himself 
at  law  from  proceeding  against  the  principal,  after  the  debt  ^  ^. 

is  due,  even  for  a  moment;  or  if  the  agreement  be  such  as  ^p 
would  induce  a  Court  of  Equity  to  prohibit  the  creditor 
from  proceeding  at  law,  the  surety  is  discharged,  and  I  also 
entirely  concur  with  him,  that  the  true  ground  or  principle 
on  which  a  surety  is  relieved  in  such  cases,  is,  that  the  cre- 
ditor, by  his  act  or  agreement,  has  injured  the  surety,  by 
impairing  his  rights  and  remedies. 

But  this  principle  does  not  apply  to  a  case,  where  the 
arrangement  was  made  with  the  knowledge  and  assent  of 
the  surety;  for;  in  such  case,  it  cannot  be  said  that  the  sure* 
ty  is  injured.  Volenti  non  fit  injuria.  It  is  not  the  mere 
circumstance  of  the  creditor's  binding  himself  to  give  time 
to  the  principal,  that  will  discharge  the  surety.  It  is  the 
binding  himself  to  give  such  time,  without  the  knowledge 
or  assent  of. the  surety;  for,  it  is  then  only,  that  it  is  injuri- 
ous to  the  surety.  -  The  surety,  therefore,  who  seeks  to  dis- 
chaise  himself  on  the  ground  of  time  given  to  the  principal, 
must  state  that  which  |s  essential  to  make  it  a  discharge. 
He  must  state  that  the  arrangement  was  made  without  his 
knowledge,  or  against  his  assent  This  is  the  clear  result 
of  general  principles,  and  is  proved  by  the  following,  among 
other  cases.  Nesbit  v.  Smithy  2  Bro.  Ch.  Cas.  579.  Rees 
V.  Harrington^  2  Ves.  jun.  540.  Ex  parte  Smithy  3  Bro. 
Ch.  Cas.  1.     Samuel  v.  Hawarth,  3  Meriv.  272. 
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1826.  Even  where  an  arrangement  has  been  made,  tying  up  the 
^]^2i;j^*  hands  of  the  creditor,  without  the  knowledge,  or  against  the 
Humei^f  assent  of  the  surety,  it  will  not,  of  necessity,  operate  the 
^^'  discharge  of  the  surety,  unless  he  choose  to  avail  himself 
^^^*  of  it.  The  law  will  not  force  him  to  be  discharged  from 
his  engagements  against  his  will;  and  in  a  case  where  col- 
lateral security  has  been  given,  in  consideration  of  the  time 
extended,  the  surety  who  asks  not  to  be  discharged,  but  in* 
sists  on  the  benefit  of  the  collateral  security,  must  be  held 
to  have  assented  to  the  arrangement  originally,  or  to  waive 
the  discharge  which  he  might  have  demanded. 
Let  us  apply  these  principles  to  the  case  before  Us. 
It  does  not  appear  from  the  case  as  stated  in  the  billp 
nor  from  any  exhibit  Jited  with  the  bitty  that  Hunter's 
administrators  had  bound  themselves  not  to  proceed  on  the 
judgment.  The  bill  states,  that  Lee  brought  a  letter  from 
Tucker  to  the  attorney,  stating,  that  as  the  agent  of  Huf^ 
ter*8  administrators,  he  had  made  an  arrangement  which 
would  suspend,  for  the  present,  all  proceedings  on  the  judg- 
ment and  delivery  bond;  and  directing  him  to  proceed  no 
farther,  until  farther  advised.  But  there  is  nothing  in  the 
letter,  to  shew  that  this  suspension  was  obligatory.  From 
any  thing  that  appears  in  the  letter,  it  may  have  be«n  mo'e 
indulgence  granted  as  a  favor^  and  revocable  at  pleasure. 
Nor  is  that  part  of  the  bill  which  professes  to  state  the  ar«> 
rangement,  more  satisfactory  on  this  point  It  says  nothing 
about  the  suspension  of  the  proceedings.  All  that  it  says 
about  the  arrangement,  is,  that  P.^R.  Beverley  undertook 
to  settle  the  debt,  provided  Hunter's  administrators  would 
receive  bonds  to  the  amount;  without  alleging  that -bonds  to 
the  amount  had  been  given.  There  is  no  allegation  in  the 
bill,  that  the  aifangement  (even  admitting  it  tied  up  the 
hands  of  Hunter^s  administrators)  was  without  the  know- 
ledge or  against  the  consent  of  Jett,  nor  is  there  even  a 
general  allegation,  that  the  arrangement  was  of  a  character 
to  discharge  Jett. 
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So  far  from  stating  the  facts  necessary  to  constitute  a  dis-    1826. 
charge;  so  far  from  stating  the  arrangement  to  be  of  a  cha-  "^J^Jl^J!^' 
racter  calculated  to  produce  that  eflfect;  so  far  from  asking  Hunter*! 
to  be  discharged;  //>//  comes  into  Court,  for  the  purpose  (as       ^'^ 
appears  from  his  bill)  of  insisting  on  the  benefit  of  the  coun-      ^^^^' 
ter-security  under  the  arrangement,  to  enable  him  to  pay 
the  debt;  thus  clearly  admitting,  as  I  conceive,  his  liability 
Co  pay  it. 

Whether  the  arrangement  was  or  was  not  of  such  a  cha- 
racter  as  to  discharge  Jttty  was  not,  therefore,  a  matter  to 
which  the  administrators  of  Hunter  were  hound  to  answer; 
nor  could  it,  under  this  bill,  be  a  matter  in  issue  between 
them.  There  was.nothiog  in  the  bill  to  apprize  them,  that 
Jett  sought  to  be  discharged.  They  could  not,  therefore, 
be  required  either  to  deny,  or  disprove  those  facts,  which 
might  constitute  a  discharge.  If  he  had  chosen  to  put  that 
matter  in  issue,  Hunter^s  administrators  might  have  been 
prepared  with  full  proof,  to  shew  that  he  was  not  entitled 
to  a  disehai^.  To  permit  him  to  take  them  by  surprize, 
and  to  rely  upon  it  at  the  trial,  would  be  contrary  to  justice 
and  the  established  practice  of  Courts  of  Equity. 

If  it  be  said,  that  Jeit^s  calling  upon  f&tnier^s  adminis- 
trators, by  his  bill,  to  disclose  the  arrangement  alluded  to 
in  the  letter,  and  to  set  foKh  the  securities  and  money  re- 
ceived, or  to  be  received  under  it,  is  tatitamount  to  an  alle- 
gation on  his  part,  that^the  arrangement  was  made  without 
his  knowledge  or  against  his  assent,  I  reply,  that  a  man 
may  be  well  supposed  to  be  ignorant  .of  the  details  of  an 
arrangement,  and  yet  be  perfectly  acquainted  with  its  gene- 
rfeJ  character.  Considering  Jeit^s  situation,  exposed  to  all 
the  inconveniences  of  an  exeeutioo  on  a  delivery  bond  for 
so  large  an  amount,  he  may  be  presumed  to  have  anxiously 
desired  some  arrangement  for  time  and  counter^security; 
and  it  is  evident,  from  his  bill,  that  he  knew  that  time  had 
beMi  given,  although  it  is  not  stated  whether  it  was  given 
AS  mere  indulgence,  or  otherwise.  When,  under  these  cir- 
cumstances, he  fiks  his  bill|  asking  information  as  to  the 
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1826.    details  of  the  arrangement,  and  praying  the  benefit  of  the 

^^\l^!^^!^  payment  and  securities,  which  were  the  fruit  of  the  arrange- 

Hunter's   ment,  the  bill,  surely,  contains  in  itself,  no  ground  for  his 

*^™/'*    discharge.     Nor  will  the  answer  of  Hunter^s  administra- 

^c^      tors  aid  him  in  this  respect;  for,  the  answer  does  not,  any 

more  than  the  bill,  state  facts- which  would  entitle  him  to  a 

discharge.     In  the  hrst  place,  it  denies  that  Lee  complied 

with  the  terms  of  the  arrangement;  and  the  arrangement 

itself  shews,  that  Hunter^s  administrators  were  not  to  be 

bound,  (as  will  be  more  fully  seen  hereafter,)  until  the 

terms  were  complied  with.     The  answer  also  is  silent  as 

to  the  important  fact,  whether  the  arrangement  was  made, 

with  or  without  the  knowledge  or  assent  of  Jett.     And  as 

Hunter^ s  administrators  had  no  reason  to  expect  ihat  Jett 

was  seeking  a  discharge,  their  silence  on  this  point  cannot 

be  the  foundation  of  any  inference  unfavorable  to  them. 

Even  if  Jett  had  been  ignorant  of  the  precise  character 
of  the  arrangement,  until  he  saw  the  answer,  surely,  if  he 
then  intended  to  shift  his  ground  and  go  for  a  discharge, 
he  should  have  insisted  on  it,  and  put  it  in  issue,  by  an 
amended  or  supplemental  bilK 

I  am  therefore  of  opinion,  on  this  'ground,  that  the  de- 
cree perpetuating  the  injunction  is  erroneous. 

Even  admitting  the  arrangement  to  have  been  made 
without  the  knowledge  or  against  the  consent  of  Jett^  I  do 
not  consider  it  such  as  to  discharge  him,  because,  in  faot, 
the  hands  of  Hunter^ s  administrators  never  were  tied  up. 
The  proposition  was,  that  Lee  should  deposit,  as  collateral 
secnrityf  good  Augusta  bonds,  taken  to  P,  R.  Beverley;  or 
Peter  R,  Bevertey^s  note,  binding  himself  to  make  such 
deposit,  to  the  amount  qf  the  debt.  The  only  stipulation 
as  to  time  was,  that  in  case  Beverley's  note  should  be  given, 
he  should  bind  himself  to  deliver  the  bonds  by  a  day  cer- 
tain thereafter.  As  to  the  deposit  to  be  made  by  Lee^  viz: 
of  bonds  taken  to  P.  J?.  Beverley y  or  of  Beverley's  own 
note  to  deliver  such  bonds,  no  time  is  mentioned.^  Let 
enters  into  no  obligation  whatever  to  make  such  deposit 
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It  was  a  mere  ^* proposition^^  on  the  part  of  liunter^s  ad-    1826. 
ministrators,  with  which  Lee  might  or  might  not  comply,  \^^,^^^ 
as  he  should  think  proper.     It  would  be  preposterous  to   Hanter'k 
contend,  that  such  a  ^^  proposition^^  imposed  any  obliga-        ^ 
tion  whatever  on  Hunter^ s  administrators,  until  it  was      •''^^ 
complied  with  By  Lee,     It  is  true  that  Lee  might  have  de- 
livered the  bonds  the  next  moment,  and  then  they  would 
have  become  bound  to  forbear.    But,  until  such  delivery,  to 
the  full  amount  of  the  debt,  they  were  under  no  obligation 
whatever.     The  terms  of  the  arrangement  are  express  and 
positive  on  this  point;  the  administrators  agree,  on  their 
part,  ^'  in  consideration  of  a  punctual  compliance  by  Gen. 
Lee^  in  delivering  the  bonds,  &c.  not  to  proceed,  &c."     A 
compliance  on  the  p^rt  of  General  Lee^  with  the  terms  of 
the  proposition  made  by  Hunter^ s  administrators,  was  a 
condition  precedent  to  any  obligation  on  their  part. 

Did  General  Lee  comply  with  the  terms  of  the  arrange- 
ment, according  to  the  evidence  in  this  cause?  He  did 
not  Availing  himself  of  the  alternative  afiforded  by  the 
proposition  of  Hunter'* s  administrators,  instead  of  deposit- 
ing **  Augusta  bonds  taken  to  Peter  R,  Beverley y^^  he  chose 
to  deposit  Beverley^ s  note  io  make  a  deposit  of  such  bonds. 
But  the  note  of  Beverley  was  for  bonds  to  the  amount  of 
2500/.  only;  which  was  considerably  less  than  the  amount 
of  the  debt.  As  there  was  not,  then,  a  compliance  on  the 
part  of  General  Lee  with  the  terms  of  the  arrangement,  the 
arrangement  did  not  bind  Hunter*s  administrators  tp  sus- 
pend farther  proceedings. 

If  the  arrangement  did  not  bind  them,  did  the  letter 
bind  them?  The. letter  was  no  contract;  and  if  it  were, 
Lee  was  no  party  to  it.  It  contained  a  mere  direction  to 
the  counsel,  for  a  temporary  suspension  of  proceedings; 
but  whether  that  suspension  was  granted  as  a  favor,  and 
liable  to  be  revoked  at  pleasure,  or  not,  does  not  appear 
from  the  letter.  Regarding  the  letter  only,  we  cannot  say 
that  the  suspension  was  the  result  of  obligation  incurred  by 
Hunter^s  administrators.     Nor  will  the  reference,  in  the 
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1826.    letter,  to  the  "  arrangement/'  go  any  farther  to  prove  ob- 
rebruary,  ligation  00  their  part     I  have  already  shewn  that  the  ar- 
Hunter't  rangement,  not  having  been  complied  with  by  Lee,  was 
•^"'"*    never  binding  on  them. 

^^'  If  it  be  said,  that  although  Lee  did  not  fully  comply  with 

the  terms  of  the  arrangement,  yet  Hunter^s  administrators 
accepted  what  he  did,  as  full  compliance;  I  answer  that 
such  acceptance  is  neither  alleged  in  the  bill,  admitted  by 
the  answer,  nor  established  by  the  proofs. 

It  is  true  that  Lee  went  far  towards  complying  with  the 
arrangement;  and  that  thereupon,  At/n/er^^  administrators 
suspended  the  proceedings.  But,  although  this  partial 
compliance  was  regarded  by  Hunier*s  administrators,  as  a 
motive  sufficient  to  induce  indulgence,  it  cannot  be  regard- 
ed by  us  as  a,  legal  consideration,  sufficient  to  impose  ob- 
ligation. I  therefore  think  the  decree  is  erroneous  on 
this  ground  also. 

I  am  of  opinion  that  the  decree  should  be  reversed,  and 
the  injunction  dissolved,  except  for  1694/.  10  8,  with  in- 
terest at  the  rate  of  5  per  cent,  per  annum,  from  March 
29th,  1606,  on  798/.  8,  and  with  the  like  interest  from 
March  31st,  1807,  on  896/.  2  8;  but  that,  as  to  the  Bai4 
sum  of  1694/.  10  8,  with  the  interest  as  aforesaid,  there 
should  be  a  reference  to  a  commissioner,  in  order  that  Htui' 
ter^s  administrators  may  have  the  opportunity  to  shew,  if 
they  can,  that  that  credit  should  be  reduced,  either  as  to 
principal  or  iiiterest;  and  that  the  cause  be  remanded  to  be 
proceeded  in,  accordingly,  to  a  final  decree. 

Judge  Carr  and  the  Presibent  concurred,  and  a  decree 
was  entered  according  to  the  foregoing  principles.* 

*  Absent  Judges  Gbbek  and  Coaltib  ;  the  former  harbg  decided  the  oaat^ 
AS  Chanoellor. 
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Dickinson  v.  Sizer^  &c. 


4  113 
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1826. 
February, 


Appeanuioe  bail  enters  into  a  recognizance  of  special  bail,  before  a  Judge,  in 
thf.  oountrjr.  He  commits  it  to  his  son,  to  be  deliven^  to  the  Clerk  of  the 
Court  where  the  suit  was  depending.  The  son  delivers  it  to  a  lawyer,  who 
practised  ki  that  Court,  and  who  promised  to  deliver  it  in  time.  The  lawyer 
foi^ots  his  commission,  and  the  office  judgment  is  oon5rmed  against  the 
principal  and  his  appfaranoe-bail.  A  Court  of  FU^uity  will  not  grant  relief 
in  such  a  ease.    Decided  by  two  Judges,  one  dissenting. 

The  principles  on  which  relief  will  be  granted  to  bail. 

This  was  an  appeal  from  the  Chancery  Court  of  Fred- 
ericksburg, where  a  bilJ  was  filed  by  fVilliam  Dickinson 
against  Reuben  M.  Sizer  and  George  Sizer^  administrators 
with  the  will  annexed  o^  John  Stzer,  deceased.  The  fol- 
lowing opinions  explain  the  case  so  fuJly^  that  any  other 
report  is  unnecessary. 

Stanardf  for  the  appellant 

Bacchus^  for  the  appellee. 

February  23.     The  Judges  delivered  4heir  opinions.* 

Judge  Cabr. 

Reuben  and  Oeors^e  Sizer^  administrators  of  John  Sizer , 
sued  out  a  writ  against  John  PValden,  on  a  bond  or  bill 
penal,  (we  do  not  know  which)  for  8191&9  to  be  dis- 
charged by  $958,  Bail  was  required.  fVilliam  Dick- 
inson  became  bail.  An  office  judgment  was  taken  against 
the  defendant  and  bail,  and  not  being  set  aside  at  the  proper 
Term,  was  confirmed,  and  an  execution  issued.  Dickinson 
filed  a  bill  to  injoin  this  judgment  and  execution,  on  the 

*  Absent,  the  Pbucdbnt,  and  Judge  Gabut  who  had  acted  on  the  ease  at 
Chancellor. 

Vol.  IV.  15 
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1826.    ground  that  he  entered  himself  special  bail,  with  a  Judge 
^^j:^^  of  the  Genera!  Court;  and  being  obliged  to  go  to  Rich- 
Dickio  on  mond,  about  the  time  of  the  office  judgment  Courti  handed 
Sizer.     *^®  recognizance  to  his  son,  who,  he  expected,  would  at- 
tend the  Court,  and  requested  him  to  deliver  it  to  the  Clerk, 
and  have  the  proper  entry  made  on  the  record:  that  his 
son  not  attending  Court,  gave  the  pap6r  to  counsel  prac^ 
tising  in  the  Court,  who  promised  to  deliver  the  same  to 
the  clerk,  to  have  the  proper  entry  made,  and  the  defen- 
dant delivered:  that  this  was  forgotten  by  the  counsel,  and 
the  office  judgment  confirmed,  by  the  rising  of  the  Court. 
The  defendant  answers,  that  he  resides  afar  off,  and 
knows  nothing  of  the.circumstances  stated  in  the  bill.    He 
calls  for  strict  proof;  but  contends,  that  if  the  whole  case 
stated  were  proved,  it  could  not  affect  him,  or  tak^  from 
him  the  advantage  which  the  law,  without  his  co-opera« 
tion,  has  given  him. 

The  only  evidence  in  the  cause  is  the  affidavit  of  the 
plaintiff's  son,  of  Mr.  LomaXy  of  Wooifolk  and  Waller. 
The  two  former  verify  the  statement  in  the  bill,  with  res- 
pect to  the  recognizance;  the  two  latter  state  that  they  have 
known  the  principal  debtor,  fValden,  many  years,  and 
never  knew  him  to  conceal  himself  or  his  property.  We 
gather,  both  from  the  bill  and  answer,  that  he  is  now  in- 
solvent; and  the  answer  adds,  that  since  the  judgment, 
which  is  the  subject  of  the  injunction,  was  obtained,  he  has 
taken  the  benefit  of  the  insolvent  kw^  There  is  also  ia 
the  record,  evidence  of  a  motion  made  before  a  subsequent 
Term  of  the  Superior  Court  of  Spot  tsyl  van  ia,  forjeave  to 
the  bail,  to  file  the  recognizance,  nun€  pro  tunc.  TTie 
Chancellor  dissolved  the  injunction^  and  the  plaintiff  ap^ 
pealed. 

I  have  entertained  but  one  opinion  on  this  case,  since  t 
heard  it  argued;  but  as  it  involves  principles  of  importance, 
and  more  especially,  as  some  of  my  brethren  seemed,  in 
conferei)ce,  to  take  a  different  view  of  it,  I  have  examined 
it  with  my  best  attention. 
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The  idea  of  one  man's  paying  money  for  another,  strikes  1^26. 
us  at  once  as  unjust^  and  the  surety  who  is  prosecuted  f^^T^J^* 
for  the  debt  of  his  principal,  has  always  our  sympathies  Uickmsoo 
enlisted  in  his  favor.  To  check  these,  and  prevent  their  si^r. 
iofluence  on  our  judgments,  it  is  not  amiss  to  recollect,  that 
the  creditor,  in  suing,  is  only  seeking  a  just  debt,  in  the 
mode  given  by  the  laws  of  the  land:  that  those  laws,  by  . 
enabling  him  to  demand  bail,  intended  at  the  same  time, 
to  save  the  debtor  from  imprisonment,  and  to  give  the  ere* 
dUor  additional  security  to  his  debt:  that  when  he  makes 
Ibis  demand,  he  evinces  his  determination  not  to  trust  to 
the  debtor  alone,  while  the  bail,  by  his  undertaking,  proves 
that  A6  does  mean  to  trust  him;  and  we  know  that  '<he 
who  trusts  most  shall  lose  most.''  What  may  be  the  coiv 
siderations  which  influence  the  bail  to  incur  the  obligation, 
we  know  not.  It  may  be  friendship,  or  value  received* 
He  may  owe  the  debtor,  or  may  be  secured  by  that  very 
property,  which,  without  his  interference,  the  debtor  might 
have  given. up  for  the  release  of  his  body.  However  this 
may  be,  the  bail  enters  fairly  into  a  solemn  obligation^ 
which  by  regular  operation  of  law  will  subject  him  to  the 
payment  of  the  debt,  unless  he  takes  those  steps  which  are 
prescribed,  in  order  to  protect  himself.  If  he  takes  them, 
he  is  safe.  If  not,  the  creditor  has  the  law,  and  their  equi- 
ties are  equal.  Thus,  in  Croughton  v.  Dxtval^  3  Call,  74, 
the  PaEsiDENT  says,  that  ''  though  sureties  are  favoured 
in  equity,  and  will  not  be  charged  further  than  the  law 
charges  them,  fair  creditors  are  also  favoured  in  that  Court, 
and  will  not  be  deprived  of  their  legal  rights,  without  some 
fraud  or  neglect  in  doing  what  they  are  bovnd  to  do." 
The  same  doctrine  is  held  in  Anderson  v.  Anderson,  2 
Call,  163,  where  a  marriage  settlement,  made  to  protect 
the  property  of  thp  wife,  was  held  void  against  the  bus- 
band's  creditors,  because  not  recorded  in  due  time;  and  it 
was  declared  by  the  Court,  that  equity  would  not  interpose 
in  such  a  case,  though  the  recording  were  prevented  by 
accident f  or  unavoidable  necessity;  yea,  even  though  it 
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1886.  were  prevented  by  fraud,  if  the  creditors  were  neither  par- 
February,  ties  nor  pHvies  to  the  fraud.  That  the  creditor,  then,  will 
Dickinson  be  permitted  to  enjoy  every  legal  advantage  fairly  gained, 

Sixisr.     I  *^°*^  ^®  ^^  *^®  general  rule. 

Whether  the  case  before  us  has  any  circumstances,  which 
will  take  it  out  of  the  rule,  remains  to  be  enquired.     The 
plaintiff  relies  on  two:     1.   That  the  Statute  authorising  a 
recognizance  of  special  bail  to  be  taken,  before  any  Judge 
of  the  General  Court,  &c.  requires  that  the  person  taking 
the  recognizance,  shall  transmit  it  to  the  clerk;  thus,  that 
in  this  case,  it  was  the  duty  of  the  Judge  who  look  it,  to 
send  the  recognizance  to  the  clerk:  that  any  failure  in  this 
point,  was  the  failure  of  the  Judge,  and  ought  not  to  injure 
the  bail.     2.  That  even  though  the  bail,  by  receiving  the 
recognizance  from  the  Judg^e,  took  upon  himself  the  duty 
of  delivering  it  to  the  clerk,  he  has  employed,  in  the  dis- 
charge of  that  duty,  ordinary  care  and  diligence,  and  ought 
not  to  suffer,  if,  by  accident,  the  means  used  have  failed. 
As  to  the  first.     The  Statute  certainly  did  not  mean  to 
impose  on  the  Judge  taking  the  recognizance,  the  duty  of 
delivering  it  personally  to  the  clerk;  nor  yet,  of  being  an- 
swerable for  its  safe  and  timely  delivery.     It  was  not  his 
duty  to  hire  a  messenger  to  carry  it.     The  law  says,  he 
shall  transmit  it  to  the  clerk.     When  special  bail  is  taken 
in  the  country,  it  will  either  be  the  appearance  bail  who 
becomes  special  bail,  and  then  he  being  the  person  most 
interested  in  the  return  of  the  recognizance,  will  i^  course 
take  possession  of  it,  and  return  it;  or  the  defendant  will 
procure  some  other  person  to  enter  himself  bail,  and  then, 
such  person,  or  the  defendant  himself,  will  take  charge  of 
the  recognizance  for  the-  purpose  of  delivery.     In  either 
case,  it  is  a  matter  with  which  the  plaintiff  has  nothing  to 
do.     The  law  gives  him  a  judgment  against  the  defendant 
and  appearance  bail,  of  course.     If  the  recognizance  is 
never  returned  to  the  clerk,  it  can  raise  no  equity  against 
him,  unless  he  were  instrumental  in  preventing  its  return. 
Suppose,  instead  of  the  ap))earance  bail,  some  other  bad 
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entered  himself  special  bai],  before  the  Judge;  and  this  re-    1826. 
cos^nizaoce,  failing  to  reach  the  clerk  in  time,  the  oflSce  ,j2l!!i^' 
judgment  had  stood  confirmed  by  the  rise  of  the  Court.  Diekiiuoo 
Would  this  have  given  the  appearance  bail  an  equity  to     sizer. 
injoin  the  judgment  ?   Surely  not;  and  it  does  not  seem  to 
me  to  change  the  case,  that  the  appearance  bail  himself  had 
entered  into  the  recognizance.     But  in  truth,  I  am  consi- 
dering a  case  not  before  the  Court.     The  appearance  bail 
did  take  possession  of  the  recognizance,  and  thereby  wholly 
exonerated  the  Jadge,  and  look  ujKjn  himself  the  risque  and 
responsibility  of  delivering  it.     We  know  that  he  never 
did  deliver  it:  that  it  never  was  tendered  to  the  clerk:  that 
there  never  was  any  special  bail  ^\y^v\  in  the  suit. 

But  it  is  contended,  that  notwithstanding  this,  such  a 
case  is  made  out  as  will  compel  a  Court  of  Equity  to  in- 
terpose, and  take  from  the  creditor  the  judgment,  which 
he  has  gotten  against  the  ap[>earance  bail,  for  want  of  spe- 
cial bail.  The  case  stated  in  the  bill  is,  that  the  plaintifif, 
having  important  business  at  Richmond,  about  the  time  that 
the  Superior  Court  of  Spoftsylvania  would  sit,  gave  the 
recognizance  io  his  son,  and  requested  him  to  give  it  to  the 
clerk,  and  have  the  entry  made:  that  his  son  having  busi- 
ness at  Caroline  Court,  which  sat  at  the  same  time  with  that 
of  Spottsylvania,  did  not  attend  the  latter,  but  gave  the 
bond  to  a  lawyer,  with  a  request  to  attend  to  it,  and  that 
lawyer  forgot  it.  This,  I  say,  is  the  case  stated;  but  even 
this  case,  feeble  as  it  is,  is  not  made  out.  The  plaintiff  is 
put,  by  the  answer,  to  the  proof  of  his  whole  equity ;  yet 
we  have  no  evidence  of  the  slightest  business  rendering  a 
journey  to  Richmond  necessary  at  that  time. 

It  was  said  in  the  argument,  that  this  Court  had  decided 
cases  like  the  present,  in  favor  of  the  equity  set  up  against 
the  judgment.  I  have  looked  through  the  Reports,  and  can 
find  none  but  the  case  of  Smith  fy  Morton  v.  Wallace^  1 
Wash.  Rep.  254.  In  that  case,  the  Sheriff,  having  become 
appearance  bail,  offered  to  the  clerk  a  bail  piece,  (as  it  is 
called  in  that  case,)  which  he  not  considering  good,  took 
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1826.    a  jud^ent  at  the  Rules  against  the  defendant  and  Sheriff. 
^,^IP!^^  At  the  office  judgaient  Term,  the  bail  piece  was  again  of- 
Diokinson  fered  to  the  clerfc  in  Court,  and  he  again  objecting  to  it,  it 
8i^.     was  offered  to  the  plaintiff's  attorney,  who,  thinking  it  suffi- 
cient, said  he  should  not  ofa^ct  to  it.     It  was  then  given 
by  the  defendant's  counsel  to  the  clerk,  and  he  was  direct- 
ed to  file  it;  but  he  not  having  heard  what  the  plaintiff^g 
counsel  had  said,  and  still  considering  the  bail  piece  bad^ 
took  no  notice  of  it,  but  entered  a  plea  for  the  Sheriff. 
Judgment  was  afterwards  gotten  against  the  Sheriff,  and  he 
filed  a  bill  for  relief.     The  Court  sustain  the  bill,  on  the 
grounds,  that  the  bail  piece  was  a  good  one:  that  the  plain- 
tiff's counsel  had  acknowledged  its  sufficiency;  and  that 
this  excused  the  Sheriff  of  the  negligence  imputed  to  him. 
When  the  counsel  assented,  there  was  no  necessity  of  mov- 
ing the  Court  on  the  subject      Now  surely,  the  case  be- 
fore us  cannot  be  compared  with  this,  in  any  of  its  strong 
points.     The  recognizance  was  never  tendered  to  the  clerk 
at  Rules;  was  never  in  Court;  never  the  slightest  effort 
made  to  enter  special  bail,  and  ^et  aside  the  office  judg- 
ment    The  bail  had  gone  one  way,  without  the  least  cause 
proved  for  his  absence,  his  son  another,  and  the  lawyer 
had  business  enough  of  his  own* to  attend  to.     Suppose  the 
bail  had  been  present  himself,  with  the  bail  piece  in  his 
pocket;  and  had  been  so  much  engaged  about  other  mat- 
ters, as  to  have  forgotten  it.     Could  this  have  raised  an 
equity  against  the  judgment?     And  is  not  the  case  the 
same?    He  appointed  an  agent,  who  made  another  agent^ 
who  forgot  it. 

Finding  no  ground  of  support  for  this  bill  in  any  deci- 
sions of  this  Court,  I  liave  looked  to  the  English  books, 
and  to  the  various  heads  of  equitable  jurisdiction.  The 
Courts  of  Law  in  England,  exercise  equitable  jurisdiction 
of  the  most  liberal  kind,  in  every  thing  respecting  bail. 
With  them,  the  bail  to  the  Sheriff  or  bail  below  (our  ap» 
pearance  bail,)  is  not  liable  to  a  judgment  at  once,  or  to  a 
joint  judgment  against  him  and  the  principal.     But  if  bail 
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above  is  not  put  in,  the  plaintiff  m^  take  an  assignment    1S26. 
of  the  bail  bond,  and  sue  on  it;  and  then*  the  bail  has  eight  J^!^^^^* 
days  after  the  return  of  the  latitat^  to  surrender  the  prin-  piekinton 
cipal.     The  books  are  full  of  applications  to  the  Court,     s^. 
sometimes  to  enlarge  the  time  of  delivery;  sometimes  to 
enter  an  exoneretur.    There  is  no  Statutory  provision  on 
these  subjects,  but  they  are  governed  by  the  rules  of  the 
Court;  and  these  rules  are  formed  and  administered  in  the 
spirit  of  equity;  indeed,  it  is  called  their  equitable  jurisdic- 
tion.    I  have  examined  these  cases,  and  will  quote  a  few 
to  shew  their  application  to  the  present 

Grant  v.  Fagan^  4  East.  189.  Motion  to  enlarge  the 
time  for  bail  to  render  their  principal,  upon  an  aflSdavit, 
that  the  principal,  who  was  in  France  and  about  to  return, 
had  been  made  a  prisoner  of  war  under  the  late  edict  of 
the  French  government,  under  which,  contrary  to  the  for- 
mer usage  of  nations,  they  had  arrested  all  British  sub- 
jects, who  happened  to  be  in  France  at  the  breaking  out  of 
the  war;  and  the  case  was  compared  to  those,  where  the 
ball  of  defendants  sent  out  of  the  kingdom  under  the  alien 
act,  had  been  relieved,  {Mtrricks  v.  Faucher,  6  Term 
Hep.  50.  Coles  v.  Dthayne^  lb.  52|)  as  also,  where  the 
principals,  after  their  arrest  and  giving  bail,  had  become 
Peers,  (TVtnrfer  v.  Shirley ^  Doug.  45,)  or  members  of 
the  House  of  Commons,  {Langridge  v.  Floods  Trdd. 
152,)  in  which,  and  similar  cases,  bail  were  considered  to 
be  under  no  imputation  of  laches;  it  becoming  out  of  their 
power,  without  any  fiault  of  theirs,  to  comply  with  their 
undertaking  to  render  their  principals.  Lord  Ellenbo* 
rofigh:  ^*  In  all  those  cases,  the  render  becomes  impossi- 
ble by  the  act  or  law  of  our  own  State,  which  excuses  the 
performance  of  the  condition;  but  there  is  no  case  where 
this  indemnity  has  been  induced  by  the  act  of  a  foreign 
power;  and  as  to  the  incapacity  of  the  bail  to  render  their 
principal  without  any  default  of  their  own,  the  same  ex- 
cuse might  as  truly  be  made  in  th^  case  of  the  sickness  of 
the  principal,  so  as  to  make  him  incapable  of  removal 
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1826.    without  endangering  his  life^  where,  nevertheless,  the  bail 

{J^t;;^'  are  answerable." 

Dickiiisoa  Wynne  v,  Petty^  4  East's  Rep.  102.  Motion  by  bail 
3^.  to  enlarge  the  time  of  delivery  of  their  principal,  on  affi- 
davit of  a  surgeon,  that  he  was  so  sick  that  a  removal 
would  endanger  his  life.  The  Court  at  first  doubted,  whe- 
ther it  could  be  granted.  They  thought  that  the  inconve- 
nience ought  rather  to  be  borne  by  the  hail,  who  must  be 
fined  for  not  complying  with  their  undertaking,  than  by 
the  plaintiff,  who  otherwise  would  be  deprived  of  his  right 
Afterwards  they  referred  to  a  case  furnished  by  the  master, 
where,  in  proceedings  against  the  bail  by  Scire  Facias^  on 
the  -return  day,  application  was  made  for  further  time,  to 
render  the  defendant,  on  affidavit  of  a  physician,  that  it 
would  most  probably  kill  the  defendant  to  remove  him. 
But  the  Court  said,  that  it  could  not  be  granted,  and  they 
must  adhere  to  thf^ir  rule  of  Court:  that  the  hardship  of  a. 
particular  case  would  not  justify  them  in  departing  from 
the  established  practice  of  the  Court;  and  where  one  par- 
ty must  suffer  by  the  act  of  God,  they  could  not  interfere; 
Clarke  v.  Hopper y  fyc.  3  Taunt.  46.  Best^  Serjeant,  ob- 
tained a  rule  to  set  aside  proceedings  against  bail,  under 
these  circumstances.  The  defendants  became  bail  for  Wil- 
sony  in  a  suit  brought  before  his  bankruptcy.  He  was  de- 
clared a  bankrupt,  and  obtained  his  certificate,  before  the 
time  of  pleading.  He  failed  to  plead.  The  plaintiff  took 
an  interlocutory  judgment,  executed  a  writ  of  enquiry, 
signed  final  judgment,  sued  out  execution,  and  proceeded 
regularly  against  the  bail.  It  was  contended,  that  the  bail, 
not  being  fixed  when  the  certificate  was  obtained,  ought  to 
•  be  relieved:  that  if  the  principal  had  pleaded  his  bankrupt- 
cy, it  would  have  been  a  complete  defence;  and  that  the 
bail  ought  not  to  suffer  by  his  negligence,  especially  as  this 
was  an  application  to  the  equitable  jurisdiction  of  the  Court 
But  the  Court  said,  that  in  every  case  the  bail  put  them- 
selves in  hazard  of  suffering  by  the  folly  and  negligence  of 
their  principal:  that  it  is  their  business  to  watch  the  pro- 
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ceediDgs:  that  if  they  had  searched  the  files  of  the  Court,    1826. 
they  would  have  found  a  Ca.  Sa.  returned  nihil^  which  ^^^^TJ^' 
was  notice  that  the  plaintiff  meant  to  proceed  against  them.   DiokmMm 
They,  therefore,  refused  to  permit  them  to  avail  themselves     gi^V. 
of  the  bankruptcy;  but  as  the  original  jud^ent  had  gone 
by  default,  they  suffered  them  to  make  up  an  issue  to  try 
the  right;  the  bail  piece,  in  the  mean  time,  to  stand  as  a  se- 
curity. 

Thus,  we  see,  that  the  Courts  in  England,  though  exer- 
cising equitable  powers,  hold  the  bail  to  a  strict  and  dili- 
gent attention  to  their  own  interest  and  safety:  that  they 
shall  watch  the  proceedings;  and  even  though  prevented 
from  rendering  their  principal,  by  the  visitation  of  sickness, 
they  will  not  relieve,  because  they  must  do  it  at  the  ex. 
pense  of  another;  and  because,  in  questions  de  damno  m- 
tandOy  they  will  not  remove  the  burthen  from  the  shoul- 
ders of  one  man,  to  those  of  another  equally  innocent;  and 
this  is  the  true  equitable  doctrine,  to  be  traced  through  the 
whole  system. 

Unless  you  can  attach  some  equity  upon  the  conscience 
of  a  party,  you  never  can  take  from  him  a  legal  advantage. 
This  is  the  ground  of  purchaser  without  notice.     •/?.  sells 
a  tract  of  land  to  B.  for  8  10,000,  and  the  whole  sum  is  paid 
down.     A  Court  of  Equity  would  compel  Ji,  to  convey. 
But  if  he  sell  and  convey  this  land  to  C  and  C,  pay  the 
money  for  it  before  notice  of  B^s  equity,  C  will  hold  the 
land.     Why  ?     Because  he  has  done  nothing  unfair,  and 
has  the  legal  advantage.     So  in  accident.     It  must  be  such 
an  accident,  as  renders  it  unconscientious  in  the  other  par- 
ty to  use  his  legal  advantage,  and  the  accident  must  be 
wholly  unmingled  with  any  fault  or  negligence  of  the  par- 
ty seeking  relief.     Thus  in  the  Marine  Insurance  Com* 
pany  v.  Hodgson,  1  Cranch,  332,  C.  J.  Marshall  says, 
"  without  attempting  to  draw  any  precise  line,  to  which 
Courts  of  Equity  will  advance,  and  which  they  cannot  pass, 
in  restraining  parties  from  availing  themselves  of  judgments 
obtained  at  law;  it  may  safely  be  said,  that  any  fact  which 
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1826.    clearly  proves  it  to  be  against  conscieDce,  to  execute  a  judg- 
Fedruary.  ^^^^^  ^^^  ^f  ^hich  the  injured  party  could  not  have  avail- 
Diokiosoo  ed  himself  in  a  Court  of  Law,  or  of  which  he  might  have 
Steer,     availed  himself  at  law,  but  was  prevented  by  fraud  or  ac- 
cident, unmixed  with  any  fault  or  negligence  in  himself 
or  his  agents,  will  justify  an  application  to  a  Court  of 
Equity.'' 

Can  any  man  say,  that  the  accident  here  has  been  unmix- 
ed with  any  fault  or  negligence,  in  the  plaintiff  or  his  agents? 
Or,  that  it  is  against  conscience  for  the  defendant  to  avail 
himself  of  the  judgment,  which  the  regular  operation  of 
law  has  given  him  ?  Try  the  question  another  way.  It'is 
a  general  head  of  equity  to  relieve  against  forfeitures  and 
penalties.  Take  it,  that  this  is  a  forfeiture  which  the  bail 
has  incurred,  by  failing  to  enter  special  bail,  and  set  aside 
the  office  judgment.  This  is  surely  as  high  ground,  as  he 
can  possibly  assume.  Does  the  case,  in  this  aspect,  autho- 
rise the  relief  asked?  I  say  no;  unless  it  furnishes  clear 
evidence,  that  the  accident  was  unavoidable^  and  that  the 
case  lies  completely  in  compensation.  To  shew  this,  I  will 
cite  a  few  authorities. 

In  Eaton  v.  Lyon^  3  Ves.  690,  Lord  ^Ivanley^  M.  R. 
says:  **Atlaw,  a  covenant  must  be  strictly  and  literally 
performed;  in  equity,  it  must  be  really  and  substantially 
performed,  according  to  the  true  intent  and  meaning  of  the 
parties,  so  far  as  circumstances  will  admit.  But  if  by  un- 
avoidable  accident,  if  by  fraud,  surprise  or  ignorance  not 
wilful,  parties  may  have  been  prevented  from  executing  it 
literally,  a  Court  of  Equity  will  interfere;  and  upon  com- 
pensdtion  being  made  {the  party  having  done  every  thing 
in  his  power ^  and  being  prevented  by  the  means  I  have 
alluded  to)  will  give  relief.** 

In  14  Ves.  289,  Saunders  v.  Pope,  Lord  Erskine  saiys: 
"  Undoubtedly,  unless  it  is  plain  that  full  compensation 
can  be  given,  so  as  to  put  the  other  party  in  the  same  situa- 
tion, a  Court  of  Equity  ought  not  to  act;  for  such  a  juris* 
diction  would  be  arbitrary.** 
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Sparks  v.  Proprietors  of  Liverpool  Water  fVorks,  13  1826, 
Ves.  428;  a  by-law  of  the  corporation  provided  that  calb  ^^I^JJ!^* 
should  be  made  from  time  to  time,  on  the  stockholders,  for  Dickintoa 
such  sums  as  were  assessed,  and  that  members  making  de-  sizer. 
fault  shall  receive  notices,  and  unless  payment  be  made  in 
ten  days  after  such  notice  sent,  shall  incur  the  loss  of  their 
stock.  Under  this  law,  the  plaintiff  had  incurred  the  loss 
of  his  stock,  aod  applied  to  the  Court  for  relief,  stating,  that 
the  lapse  arose  from  ignorance  of  the  call,  from  accidental 
circumstances,  and  absence  from  home  when  the  notice  was 
left  The  relief  was  refused  on  two  grounds:  1st,  that  it 
was  a  case  in  which  compensation  could  not  with  certainty 
be  made,  because  the  operations  of  the  company  depended 
entirely  on  the  punctuality  of  the  stockholders  in  paying 
the  calls,  and  the  injury  of  failure  could  not  be  estimated. 
2d.  The  accident  was  not  unavoidable.  The  Master  of  the 
Rolls  said  on  this  point,  ^^  accident  here  is  only  the  want 
of  precaution.  The  plaintiff  did  not  inform  himself  of  the 
orders  and  rules  of  the  company^  It  was  easy  for  the  plain- 
tiff to  direct  the  clerk  to  send  the  notices  as  he  pleased* 
The  Court  cannot  relieve  against  such  accidents.  The  plain- 
tiff ought  to  have  taken  all  due  pains  to  inform  himself 

In  Rotfe  V.  Harris^  2  Price's  Exch.  Rep.  206,  Sir  TAo- 
mas  Plumer  confines  the  cases  of  relief  to  inevitable  acci- 
dent«  if  the  injury  be  capable  of  compensation;  but  if  the 
acts  of  transgression  be  wilful,  or  compensation  impracti- 
cable, the  Court  will  not  interfere.  See  also  Hill  v.  Bar' 
clttt/f  18  Ves.  56.  White  v.  Warner^  2  Meriv.  459;  in  both 
which  cases  it  was  decided,  that  where  a  tenant  had  cove- 
nanted to  insure  the  premises  from  fire,  with  a  clause  of  re- 
entry for  failure,  the  Court  would  not  injoin  an  ejectment, 
brought  by  the  landlord  for  the  forfeiture,  although  no  loss 
had  happened,  (the  premises  not  being  touched  by  fire;) 
for,  in  the  first  place,  the  failure  was  caused  by  no  accident, 
but  wilful;  and  secondly,  there  was  no  computing  the 
risque,  which  the  landlord  ran,  of  losing  the  tenements  by 
fire,  while  uninsured,  for  which  the  tenant  might  have  been 
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1826.  wholly  unaUc  to  pay.  See  also  Skinner  v.  Dayton,  2 
^^!^!^  Johns.  Ch.  Rep.  526.  1  Ball  &  Beat.  47,  373.  Madd.  Ch. 
DiskkMOB  27.  From  all  these  cases,  it  clearly  appears,  that  to  autho- 
Sber.  rise  the  relief  asked  for,  the  failure  must  have  been  the  re- 
sult of  inevitable  accident,  and  the  case  must  lie  completely 
in  compensation.  I  have  already  shewn,  that  here,  the  ac* 
cident,  (if  it  can  be  so  called,)  resulted  from  gross  negli- 
gence. Let  us  see  whether  the  case  admits  of  compensa- 
tion. Can  you  place  the  plaintiflT  at  law  precisely  where 
he  would  have  stood,  if  the  bail  bond  had  been  filed  ?  What 
would  have  been  his  situation  then  ?  He  would  have  had 
an  office  judgment  against  the  defendant  and  bail,  subject 
to  be  set  aside  by  plea.  If  set  aside,  he  would  have 
gotten  a  judgment  against  the  defendant,  then  not  insol- 
vent that  we  know  of,  and  might  have  made  the  mo- 
ney. He  had  the  chance  of  fixing  the  bail  for  the  debt. 
He  had  the  chance,  if  the  bail  delivered  up  the  principal^ 
of  prayinghim  in  execution,  and  thus  of  getting  the  benefit 
of  what  he  might  give  up,  if  he  swore  out  Can  you  re- 
place him  now  on  this  ground?  Not  unless  you  can  call 
back  time,  and  erase  from  his  records  the  events  that  have 
since  happened.  But  fugit  irrevocabile  ietnpus;  and  it 
is  impossible  to  place  the  creditor  where  he  would  have 
stood.  His  debtor  has  since  sworn  out,  and  given  up  his 
property  to  other  executions;  and  the^her  chances  of  ma- 
king his  debt  are  past,  and  cannot  be  recalled.  On  no  prin- 
ciple, then,  that  my  judgment  can  apprehend,  can  you  re- 
lieve the  plaintiff. 

Judge  COALTER. 

The  case,  as  I  understand  it,  is  this: 

Sizer  sued  Walden  in  debt,  in  the  Superior  Court  of 
Law  for  Spottsylvania  county,  and  Dickinson  became  his 
appearance  bail.  Before  the  office  judgment  Court,  he  en- 
tered a  recognizance  of  special  foail  before  the  Judge  of  the 
Court,  and  received  the  recognizance  from  him,  in  order  to 
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transmit  it  to  the  Clerk's  Office,  according  to  law.  He  .  1826. 
gave  it  to  his  son,  a  practising  lawyer  in  the  Court,  with  ^^^H^^^ 
directions  to  file  it,  and  have  him  discharged.  He  being  Diekipton 
obliged  to  go  to  another  Court,  which  sat  at  the  same  time,  sizer. 
delivered  it  to  another  attorney  practising  in  the  Superior 
Court  of  Spottsylvania,  who  promised  to  file  it,  and  have 
the  appellant  discharged  from  his  responsibility,  as  appear- 
ance bail.  The  attorney  was  also  particularly  solicited  by 
a  letter  from  the  son  of  the  appellant,  which  he  received 
during  the  Tepm  of  the  Court,  to  file  the  recognizance,  and 
set  aside  the  office  judgment,  in  his  behalf,  as  to  Walden; 
and  soliciting  his  attention  to  some  other  business  for  him 
in  the  Court,  as  he  eould  not  attend.  This,  however,  by 
accident  and  the  pressure  of  other  business,  the  attorney  fail- 
ed to  do;  so  that  the  office  judgment  stood  confirmed,  as  well 
against  the  appellant  as  appearance  bail,  as  against  Walden, 
At  the  next  Term  of  that  Court,  an  effort  was  made  to  have 
the  recognizance  entered  nunc  pro  tunc ^  but  no  relief 
could  be  had  there.  fValdeny  it  is  proved,  has  ever  since 
been  amenable  to,  and  ready  to  answer,  the  process  of  Ca. 
Sa.  had  one  been  issued.  None,  however,  has  been  taken 
out,  in  this  case;  but  in  some  other  case,  he  has  been  taken 
and  discharged,  under  the  act,  as  an  insolvent  debtor.  In 
short,  it  would  seem,  that  unless  the  bail  is  to  pay  this  debt, 
the  creditor  must  have  lost  it,  by  the  insolvency  of  his 
debtor,  there  being  no  proof  that  he  could  have  made  it 
out  of  him.  On  the  contrary,  he  obtained  his  judgment  as 
early  as  possible,  and  at  least  one  Term  earlier  than  he 
would  have  obtained  it,  had  the  recognizance  been  filed;  as 
the  office  judgment  would  have  been  set  aside  as  to  both,  and 
a  plea  put  in  for  the  defendant  Walden.  No  Ca.  Sa.  was 
taken,  either  because  it  was  considered  that  it  would  be  un- 
availing, or  that  not  doing  so,  would  more  effectually  ^x 
the  bail,  by  depriving  him  of  the  proof  that  would  have 
resulted  therefrom,  that  the  plaintiff  at  law  was  in  as  good, 
and  in  indeed  a  betffr,  situation,  than  he  could  have  been 
in,  had  the  recognizance  been  filed. 
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1826.        I  throw  out  of  the  case  the  reason  assigned  in  the  bill, 

\^^^y^^  that  the  appellant  had  important  business  which  drew  him 

DiekintoD  to  Richmond,  about  the  time  of  the  ojffice  judgment  Court; 

Si^.     so  that  he  did  not  attend  in  person  to  the  business,  (there 

being  no  proof  of  that  fact,)  and  rest  the  case  simply  on 

his  confiding  the  recognizance  to  a  regular  attorney  in  the 

Court,  with  the  directions  above  stated,  and  his  agreeing  to 

attend  to  it,  &^c. 

Is  it  beyond  the  power  of  a  Court  of  Equity  to  relieve 
against  the  accident  which  has  occurred  ? 

It  seems  to  me,  that  much  of  the  reasoning  to  shew  that 
£he  Court  has  not  this  power,  goes  to  prove  that  the  bail 
must,  at  all  events^  and  under  all  circumstances^  see  that 
the  recognizance  is  Jiled^  and  the  office  judgment  against 
him  set  aside.  We  cannot,  however,  go  this  far,  without 
over-ruling  the  case  of  Smith  fy  Moreton  v.  fVallace,  I 
Wash.  254.  In  this,  as  in  that  case,  the  party  had  duly 
entered  into  a  recognizance  of  special  bail,  and  thereby  be* 
came  entitled,  instanter,  to  surrender  his  principal.  This 
new  state  of  things,  and  tliese  new  rights,  became  vested 
in  him  under  the  law.  1  Bev,  Code^  502.  The  question 
is,  whether  he  has  been  deprived  of  these  rights,  in  a  way^ 
which  it  is  beyond  the  power  of  a  Court  of  Equity  to  re- 
lieve him  against?  Suppose  he  had  taken  his  oepi  corpus, 
and  delivered  his  principal,  and  given  notice  that  by  acci«> 
dent,  not  proceeding  from  his  culpable  neglect,  the  recog- 
nizance had  not  been  returned. 

It  seems  to  me,  that  the  case  above  cited  ought  to  be 
supported.  The  policy  of  the  law  in  admitting  bail  is  found- 
ed in  humanity.  No  man  can  say  to  his  debtor,  ^*  I  will 
hand  you  over  to  the  Judge,  and  you  shall  remain  in  pri- 
son, until  you  pay  the  uttermost  farthing.''  To  prevent 
this,  he  is  permitted  to  give  appearance  bail,  who  is  enti- 
tled to  enter  himself  special  bail,  and  deliver  his  princpal 
in  his  exoneration.  Such  bail  has  never  been  considered, 
whether  appearance  or  special,  as  improperly  interfering 
with  the  rights  of  the  creditor*     On  the  contrary,  by  the 
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practice  of  the  British  Courts,  and  by  our  Statutes  pursuing  1826. 
that  policy,  many  and  important  favors^  contrary  to  the  .^^..J^ 
letter  of  his  undertaking,  are  extended  to  the  bail.  This  Dickinson 
was  in  furtherance  of  the  humanity  of  the  law,  and  to  en-  s^er. 
courage  men  to  prevent  oppressive  imprisonments.  Thus 
the  recognizance  requires  that  the  body  shall  be  rendered  to 
prison  in  execution ;  so  that  when  a  Ca*  Sa,  is  issued,  the 
officer  may  levy  it.  If  this  is  not  done,  the  recognizance 
is  forfeited;  yet  the  Courts,  in  favour  of  the  baity  per- 
mitted him  to  surrender  the  body  afterwards.  This  equi" 
table  favor  was  not  denied  him,  because,  peradventure, 
the  debtor  may  have  been  able  to  pay  the  debt,  had  he  been 
taken  or  rendered  in  execution  on  the  Ca.  Sa,  and  there* 
fore  no  compensation  can  be  made;  nor  would  the  actual 
proof  of  such  fact  deprive  the  bail  of  this  equitable  fa- 
vorj  on  his  receiving  notice  by  Scire  Facias  that  the  body 
had  Dot  been  taken  in  execution.  But,  in  the  case  under 
consideration,  as  well  as  in  our  case,  the  debtor  could  have 
been  had  in  execution;  but  it  was  more  important  to  the 
creditor,  if  possible,  to  fix  the  bail,  that  being  his  only 
chance  to  get  his  debt.  For  these  apd  other  reasons,  which 
I  forbear  at  present  to  mention,  I  think  that  case  ought  not 
now  to  be  over-ruled.  Was  that  a  stronger  case,  or  one  in 
which  there  was  so  much  more  diligence  and  precaution  in 
the  Sheriff^  who  stood  as  bail,  than  in  the  appellant  in  this 
case,  as  materially  to  vary  this  case  from  that  ?  There  a 
recognizance  was  entered  into,  but  in  a  form,  concerning 
which  at  least  there  were  doubts.  The  clerk  had  refused  to 
receive  it  at  the  Rules,  and  also  in  Court.  This  was  known  to 
the  attorney  of  the  Sheriff,  and  most  probably,  to  the  She- 
riff himself,  who  being  an  officer  of  the  Court,  and  whose 
business  called  him  thither,  would  be  likely  to  hear  the  or- 
ders read,  and  could  more  readily  attend  in  person  to  the 
filing  his  recognizance,  which  he  had  been  obliged  to  enter 
into  in  consequence  of  his  default  in  not  taking  a  bail  bond* 
But,  his  attorney  shewed  the  recognizance  to  the  plaintiff's 
attorney,  who  agreeing  to  make  no  objections  to  the  form, 
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1826.  it  was  handed  to  the  clerk;  but  instead  of  moving  to  set 
^^^^!y^  aside  the  oflSce  judgment,  nothing  was  said;  and  the  clerk, 
Dickinson  not  having  heard  that  the  objection  was  waived  by  the  plain* 
Sizer.  ^^ff^^  attorney,  and  having  twice  before  refused  to  receive 
it,  of  course  took  no  notice  of  it  In  that  case  too,  there 
was  a  plea  put  in  on  behalf  of  the  Sheriff,  and  of  course  the 
cause  continued  on  the  docket,  and  a  further  opportunity 
to  give  bail  afforded,  even  down  to  the  time  when  this  plea 
was  ultimately  disposed  of,  and  which  could  not  have  beea 
disposed  of,  without  the  knowledge  of  the  Sheriff  or  his 
attorney;  unless  indeed,  it  was  neglected  by  both.  Yet 
this  neglect  of  the  attorney  in  not  explaining  the  matter  to 
the  clerk,  in  the  first  instance,  or  moving  the  Court  on  the 
subject,  at  that  or  a  subsequent  Term,  was  not  visited  on 
the  bail,  who  had  entered  into  a  legal  recognizance;  but 
which  had  thus  failed  of  its  legal  effect.  The  Court  say, 
**they  are  fully  satisfied  on  the  equity  of  this  case.  A 
more  complete  surprise  can  hardly  be  conceived.  It  would 
be  strange,  if  an  accident  so  mischievous  as  this  in  its  effects, 
were  beyond  the  reach  of  that  Court,  whose  peculiar  pro* 
vince  it  is,  to  grant  relief  in  such  cases.  The  negligence, 
with  which  the  appellee  is  charged,  is  fully  excused  by  the 
agreement  of  the  counsel,  and  the  mistake  which  follow- 
ed.'' The  party  had  entered  into  a  recognizance,  not  in 
the  accustomed  form,  though  in  reality  a  good  one.  This 
was  remedied  by  the  agreement  of  the  counsel,  that  it  was 
in  sufficient  form.  His  negligence  in  not  seeing  it  entered 
of  record,  was  excused,  though  the  mistake  arose  from  the 
failure  of  the  attorney  to  make  this  agreement  known  to  the 
clerk,  in  consequence  of  which,  he,  instead  of  setting  asidp 
the  office  judgment,  put  in  a  plea  for  the  Sheriff,  against 
whom  the  creditor  finally  obtained  his  judgment  at  law; 
and  having  done  so,  insisted  that  he  had  the  law  on  his  side, 
and  equal  equity.  But,  this  argument  did  not  prevail.  In 
both  cases,  then,  there  was  a  legal  recognizance  entered  into 
by  the  appearance  bail,  which,  from  mistake  or  accident, 
was  not  so  acted  upon  as  to  produce  its  legal  effect.     If  there 
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is  any  material  difierence  in  these  cases,  as  to  who  was  gnil-    1826. 
ty  of  the  most  neglect,  it  seems  to  me  that  it  was  in  tliat  fJ^^TJI^* 
case.     Suppose  Dickinson  had  attended  in  Court,  had  given  DwIudmh 
the  recognizance  to  his  attorney,  had  seen  him  go  to  the     ^-itt, 
clerk's  tahle  even,  to  have  it  filed;  but  the  clerk  being  busy, 
or  he  interrupted  by  other  business,  had  not  done  it  at  that 
moment,  and  then  forgotten  it;  ought  he  to  suffer?     But 
^his  was  substantially  his  case;  nor  was  any  plea  put  in  for 
him,  so  as  to  delay  the  suit,  and  give  him  further  time  to 
file  the  recognizance. 

But  it  is  saidy  that  in  this  case,  as  the  recognizance  was 
placed  in  the  hands  of  the  appearance  bail,  it  was  his  duty 
to  see  that  it  was  so  dealt  by  as  to  have  its  legal  effect;  but 
that  ^Iso  was  done  in  the  above  case.  In  that  case,  it  is 
true,  it  was  handed  to  the  clerk;  but  by  him  it  was  con- 
sidered as  waste  paper,  and  not  noticed  in  the  record,  so  as 
to  ^vaii  the  plaintiff  on  a  Scire,  Facias ^  any  more  than  in 
this  case.  He,  therefore,  had  not  the  chance,  in  that  case, 
any  more  than  in  this,  of  fixing  the  party  as  special  bail. 

The  recognizance  being  entered  into  before  the  Judge, 
it  is  made  his  duty,  by  the  law,  to  transmit  it  to  the  clerk. 
Suppose  he  had  kept  It  in  his  pocket,  intending  to  return 
it  in  person,  when  he  went  to  the  Court,  but  had  mislaid 
or  forgotten  it;  would  the  bail  have  been  refused  relief,  be- 
cause he  did  not  attend  at  Court  and  see  that  it  was  filed 
and  entered  of  record?  There  is  nothing  in  the  law  im- 
posing this  duty  on  him.  This  was  not  held  to  be  the  law 
in  the  above  case.  Suppose  the  bail  had  informed  the 
Judge,  that  his  son  was  his  attorney,  who  had  promised 
to  attend  ta  the  business  for  him,  and  desired  him  to  de- 
liver the  recognizance  to  him,  either  before  or  at  Court; 
and  the  Judge  had  taken  this  method  of  transmitting  it  to 
the  clerk,  but  that  by  some  mistake  or  accident,  it  had  not 
been  filed  or  entered  of  record,  so  as  to  give  both  parties 
the  rights  and  remedies  to  which,  by  law,  they  would  have 
been  entitled?  Could  this  case  have  been  distinguished, 
injuriously  to  the  relief  sought,  from  that  above  cited?     I 

Vol.  IV.  17 
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1886.  think  not  On  the  contrary,  it  seems  to  me,  that  if  relief 
^^^!^!^^!^  is  refused  in  such  case,  it  must  be  on  the  ground  that  the 
Diekinton  bail,  at  all  events^  must  attend  Court,  and  see  that  the  re- 
Steer,  cognizance  is  filed  and  legally  proceeded  in,  or  be  ready 
to  enter  into  another  recognizance  in  Court  But,  would 
not  such  a  decision  repeal  the  Act  which  enables  bail  who 
may  not  be  able,  or  may  not  find  it  convenient  to  attend 
Court,  to  enter  bail  in  the  country?  Why  isthi^privilege 
allowed  him,  if  he  must  attend  Court  in  person,  (whether 
the  recognizance  is  entrusted  to  him  or  not,)  and  see  that 
special  bail  is  given  ?  If  he  is  to  do  this,  he  may  as  well 
enter  bail  in  Court.  How,  too,  could  he  take  the  body  oa 
the  bail  piece,  and  surrender  it  in  his  discharge  before 
the  office  judgment  Court,  if  that  is  not  to  avail,  unless  he, 
at  all  events^  attends  Court  and  sees  the  recognizance  en- 
tered? He  may  be  going  out  of  the  State,  and  unable  to 
attend  in  pei*son.  If  a  transmission  of  a  recognizance  by 
a  Judge,  in  the  way  above  mentioned,  or  by  any  other  safe 
messenger,  would  be  a  sufficient  and  legal  discharg;eof  Ai» 
duty,  whether  it  should  fail  or  not,  and  would  avail  the 
bail,  why  shall  not  equal  or  greater  precaution  by  the  bail 
excuse  him?  It  seems  to  me,  if  it  does  not,  it  must  be,  as 
above  said,  because  he  must,  at  all  events^  and  in  every 
case^  see  to  its  return  and  entry  upon  record. 

It  seems  to  me  also,  that  this  case  cannot  properly  be 
likened  to  cases  of  contract,  so  as  to  make  the  decisions  in 
the  latter,  applicable  to  it  There  is  no  contract  with  the 
creditor,  in  consequence  of  .which  he  parted  with  his  pro- 
perty. The  bail  bond  in^ts  terms,  is  a  contract  with  the 
Sheriff,  who,  on  taking  sufficient  caution,  is  authorised  to 
permit  the  debtor  to  go  at  large,  instead  of  committing 
him  to  jail;  indeed  he  is  bound  to  receive  such  surety. 
If,  on  objection,  the  bail  is  adjudged  insufficient,  the  She- 
rifi*  is  liable  at  once,  as  if  no  bond  had  been  taken.  If  the 
bail  is  not  objected  to,  or  is  adjudged  sufficient,  instead  of 
an  assignment  of  this  bond,  and  a  suit  on  it,  judgment  is 
at  once  entered  up  against  the  bail,  subject  to  be  set  aside 
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on  his  entering,  or  some  one  else  entering  himself  as  spe-  1826. 
cial  bail.  He  does  so,  and  is  instanter  entitled  lo  deliver  ^^p^^^^' 
the  principal.  This  is  the  nature  of  his  undertaking;  and  Diekmson 
many  cases,  as  before  stated,  shew  the  indulgence  and  fa-  sizer. 
vor  of  the  Courts  to  the  bail,  which  no  Court  could  extend 
to  ordinary  sureties  on  contracts.  The  bail  is  considered 
as  the  jailor  of  the  debtor,  and  these  favors  were  extend- 
ed, in  order  to  promote  the  humane  intentions  of  the  law. 
Thus  we  see,  if  the  defendant  dies  before  Ca,  Sa.  the  bail 
is  exonerated.  So,  if  he  is  guilty  of  felony  and  to  be 
transported,  he  may  be  brought  up  by  habeas  corpus^  so 
as  to  discharge  the  bail,  although  he  is  sent  instantly  to 
Newgate,  so  that  the  plaintiff  cannot  have  him  in  execu- 
tion. 2  Stra.  1207.  If  he  is  sent  out  under  the  alien  act, 
the  bail  is  entitled  to  an  exoneretur^  because  no  neglect  is 
imputable,  and  the  bail  ought  not  to  suffer  in  consequence 
of  a  law  passed  for  the  benefit  of  the  public.  Merrick  ▼• 
Vauchery  6  Term.  Rep.  50.  All  these  instances  of /avor 
to  the  bail,  and  a  great  variety  of  others  which  need  not 
be  noticed,  surely  go  on  the  ground,  that  this  undertaking 
is  not  to  be  considered  in  the  nature  of  a  contract  between 
the  bail  and  the  creditor;  but  an  undertaking  sanctioned 
and  encouraged  by  the  law,  for  reasons  of  sound  policy  and  < 
humanity;  and  they  equally  go  to  prove,  that  it  is  no  un" 
just  or  improper  interference  between  the  debtor  and 
creditor.  The  cases  in  which  Courts  will  not  interfere, 
.although  an  accident  has  occurred,  unless  compensation 
can  be  made,  are  cases  of  contracts.  Here  too,  it  is  said. 
no  compensation  can  be  made,  because  we  cannot  say  what 
chance  the  creditor  would  have  had  to  get  his  debt,  had 
special  bail  been  entered.  He  might  have  got  it  on  a  Ca, 
Sa.  or  he  had  a  chance  to  Jix  the  bail,  and  we  can  make 
no  calculation  of  what  loss  he  may  have  sustained;  and  so 
the  payment  of  the  debt  is  the  only  safe  standard,  as  we 
cannot  place  him  in  the  same  situation.  It  is  true  an  acci- 
dent has  occurred  without  the  fault  of  either,  by  whiclv 
neither  party  can  be  placed  in  the  situation  they  were  en- 
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1826.  titledy  but  for  it,  to  occupy.  In  one  respect,  however,  the 
f^![JJ^*  creditor  has  occupied,  and  does  occupy,  all  the  rights  he 
Diekinton  would  have  had,  it  the  recognizance  had  been  duly  6)ed. 
Sizer.  ^^  ^^^  ^^  ^^  ^^^  power,  at  the  earliest  possible  time,  to  take 
his  Ca.  Sa.  Suppose  he  had  done  so,  and  had  taken  the 
body.  Of  what  could  he,  injustice^  complain?  He  could 
not  say,  ^'  I  have  lost  my  chance  of  fixing  the  bail,  which 
I  might  have  had,  if  the  recognizance  had  been  filed.'' 
He  could  only  allege  that  injury,  in  ease  his  Ccl  Sa.  had 
been  returned  *'  not  found.^^  But  from  the  allegations  in 
the  bill,  and  the  proofs  in  this  case,  we  are  justified  in  con- 
sidering it  as  one  in  which  he  had  taken  the  body,  as  it  is 
averred  and  appears,  that  he  might  at  any  time  have  dond 
so.  His  debtor  then  was  insolvent,  and  he  could  not  get 
his  debt  out  of  him.  He  could  not  have  fixed  the  bail, 
as  special  bail^  because  his  Ca,  Sa,  would  have  been  exe- 
cuted. His  only  chance  to  fix  the  bail,  arises  from  the 
accident^  which  has  prevented  his  standing  as  special  bail. 
This  cannot  be  called  a  chance.  The  thing  has  occurred; 
and  it  depends  on  this  Court,  whether  this  accident  is  to 
avail  him. 

But  by  this  accident,  the  bail  is  deprived  of  his  remedy 
of  surrendering  the  body,  which  he  would  have  had;  and 
it  is  equally  clear,  that  he  could  and  would  have  done; 
whilst  the  appellee  would  only  have  had  the  remote  possi* 
bility  of  fixing  him  on  his  failure  to  do  so.  The  injury, 
therefore,  to  the  bail,  is  much  greater  and  more  apparent, 
than  to  the  creditor.  Shall  we  oppose  to  this  the  rnere  pos- 
sibility that  he  might  have  been  fi'xedy  and  a  debt,  which 
he  never  contracted  or  contributed  to  contract,  extorted 
from  him,  and  which  the  appellee  must  have  lost  by  an  im- 
prudent extension  of  a  credit  to  an  insolvent  man,  because 
of  this  accident?  If  we  do,  it  must  be,  I  think,  because 
the  decision  of  this  Court,  in  the  case  above  referred  to,  is 
wrong,  and  because  accident  is  no  ground  for  relief,  in 
such  a  case.  The  appellee  can  only  complain,  that  he  has, 
by  our  decision,  been  deprived  of  a  benefit,  which  other- 
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wise  would  have  resulted  to  him  from  this  accident.     He    1826. 
has  no  claim  which  touches  the  conscience  of  the  appel-  ^^^!^^^ 
lant,  and  by  the  admonitions  of  which,  he  ought  to  pay  Dickinson 
this  debt.     It  is  at  most,  a  case  of  strict  summum  Jus.     sizcr. 
Can  he,  in  good  conmence,  avail  himself  of  a  mere  acci- 
dent, by  which  the  bail  has  been  deprived  of  his  remedy 
to  surrender  the  body,  and  which,  in  justice,  was  all  he 
could  be  asked  to  do,  and  which  has  always  been  ready,  so 
that,  in  substance,  the  undertaking  has  been  complied 
with?  And  shall  he  expect  a  Court  of  Equity,  which  looks 
to  substance,  to  uphold  his  m«re  legal  advantage,  bottom- 
ed on  nothidg  hui pure  accident?  It  seems  to  me,  that  he 
cannot  be  supported  in  such  pretensions. 

I  think,  therefore,  that  the  decree  ought  to  be  reversed. 

Judge  Cabell  concurred  in  opinion  with  Judge  Cars, 
that  the  decree  should  be  affirmed;  which  was  accordingly 
done. 
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The  wme  strietDeit,  at  to  form,  ii  not  required  in  aotiooi  for  freedom,  as  in 

'      I  ftf  s^f       other  cases. 

Where  the  defendant,  in  sueh  an  action,  by  his  plea,  protests  that  the  plaintiff 
is  his  slave,  and  that  he  is  not  guilty  of  the  assault  ftce.  the  plaintiflT  repliea 
that  *'  by  reasnu  of  any  thing  by  the  defendant  in  protfting  alleged  he  ought 
not  to  be  barred  Sto."  because  he  is  a  free  person,  and  issue  is  joined  on  this 
replication  ;  this  issue,  although  irregular,  will  be  susUine<l  after  verdict. 

Where  the  judgment  direoU  that  the  plaintiff  nhall  recover  his  freedom,  **  and 
that  he  be  ditcharged  frwn  the  impnsorunent  in  the  dectaraiion  complained 
oft*  the  latter  clause  will  be  regarded  as  mere  mrphuaffe,  as  the  firit  part  of 
the  judgment  had  the  effect  to  disehA*ge  the  plaintiff  from  the  custody  of  the 
defendant. 

Where  such  an  action  i*  brought  by  one  person,  for  himself  and  oUiers  who  are 
in^ts,  the  declaraUno,  though  informal,  is  substantially  good. 

A  verdict  may  find  generally  for  either  party,  dependent  upon  a  single  point  of 
law  presented  to  the  Court,  although  such  a  verdict  is  not  strictly  a  apewU 
verdict. 

The  vnfe  of  a  roan  removing  to  Virginia  with  his  slaves,  is  not  competent  to  take 
the  oath  required  by  the  Act  of  1799.     Rev.  Code,  ch.  103. 

The  Act  of  1819,  which  releases  all  forfeitures  and  penalties  ftMorrrd  under  for- 
mer laws,  and  not  already  recovered  or  enforced,  does  not  apply  to  the  oaae 
of  slaves  illegally  im|iorted ,  who  acquired  a  vetted  right  to  freedom,  as  looa 
as  the  yiotation  of  the  law  was  complete. 

.This  was  a  suit  for  freedom,  in  the  Superior  Court  of 
Law  for  the  county  of  Ohio,  brought  by^mos  for  the  be- 
nefit of  hiroseify  and  that  of  his  infant  brother,  sisters  and 
niece.  The  declaration  is  in  the  usual  form  of  trespass^ 
assault  and  battery,  and  false  imprisonment. 

The  defendant,  M^Michen^  pleaded,  '' protesting  that 
the  plaintiffs  are  his  slaves  for  life,  says  he  is  not  guilty  of 
the  trespass,  assault  and  imprisonment  in  the  declaration 
supposed,  and  of  this  he  puts  himself  upon  the  country.'' 

The  plaintiffs  replied,  <<that  by  reason  of  any  thing  by 
the  defendant  in  protesting  alleged,  they  ought  not  to  be 
barred  from  having  and  maintaining  their  action  against 
him,  because  they  say  they  are  free  persons.'' 

Upon  this  replication  issue  was  joined. 

The  jury  found  the  following  verdict:  "  That  they  find 
for  the  plaintiffs  their  freedom,  and  one  cent  damages,  sub- 
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ject  to  the  opinion  of  the  Court,  whether  the  removal  of    1826. 
Sichard  ff  ether  heady  with  his  family,  from  the  State  of   ;^!^^ 
Maryland*  to  the  county  of  Rockingham  in  this  State,  in  MlMiohen 
the  month  of  November,  1800,  and  the  bringing  with  him  ^^m^'  ^^, 
the  plaintiffs,  and  the  taking  of  the  oath  prescribed  by  law, 
within  60  days  from  his  arrival  in  the  said  county  of  Rock- 
ingham, by  Elizabeth  the  wife  of  the  said  Richard^  was 
a  compliance  of  the  law  regulating  the  importation  of  slaves. 
If,  in  the  opinion  of  the  Court,  the  law  be  for  the  defendant^ 
then  they  find  for  the  defendant." 

The  Court  gave  judgment  for  the  plaintiffs,  and  added, 
**  It  is  therefore  considered  by  the  Court,  that  the  plaintiffs 
recover  of  the  defendant  one  cent,  the  damages  assessed  by 
the  said  jury,  together  with  their  freedom,  and  that  they 
be  discharged  from  the  imprisonment  in  the  declaration 
complained  of."  From  this  judgment  the  defendant  ap- 
pealed. 

Johnson^  for  the  appellant. 

Leighy  for  the  appellees. 

March  1.  Judge  Cabell  delivered  his  opinion,  in  which 
the  olher  Judges  concurred.* 

Several  objections  were  made  by  the  counsel  for  the  ap- 
pellant, to  the  form  of  the  proceedings  in  this  case.  Before 
I  examine  them,  I  will  remark  that  this  Court  has  often  de* 
clared,  that  the  same  strictness  as  to  form  will  not  be  re- 
quired in  actions  for  freedom,  as  in  other  cases;  and  that 
these  actions,  like  actions  of  ejectment,  will  be  moulded 
into  such  form,  as  is  best  calculated  to  try  the  real  question 
in  controversy. 

The  first  objection  is,  that  the  issue  was  not  joined  on 
the  plea  of  not  guilty,  but  on  the  protestation  in  that  plea 

*  l*hcf  Pbisidbitt  absent. 
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1826.  that  the  plaintiffs  were  the  slaves  of  the  defendant.  It  is 
•^[^  very  true  that  that  was  an  irregularity;  hut  as  the  issue  was 
arMkhen  joined  upon  the  fact  whether  the  plaintiffs  were  free  ornot. 
Ami  ke.  ^®  merits  of  the  controversy  between  the  parties  were  fair- 
ly brought  in  issue;  and  it  is  too  late,  after  verdict^  to  take 
advantage  of  the  informality  in  joining  the  issue. 

The  next  objection  is,  that  the  judgment  directs  the  plain- 
tiffs to  be  discharged  from  the  imprisonment  in  the  decla- 
ration complained  of.  The  judgment  that  the  plaintiffs  re- 
cover their  freedom,  and  the  damages  assessed  by  the  jury, 
had  the  full  efiect  to  discharge  them*  from  the  custody  of 
the  defendant;  the  additional  direction  complained  of,  was, 
therefore,  mere  surplusage,  which  cannot  vitiate  the  judg- 
ment. Nor  would  any  useful  purpose  be  answered  by  the 
correction  of  this  irregularity,  since  no  question  of  costs  is 
involved. 

It  was  next  objected,  that  judgment  should  have  been 
rendered  for «^mo5 only;  because  he  alone  declared  as  plain- 
tiff, suing  for  himself  and  the  other  petitioners,  who  were 
infants;  and  it  was  contended,  that  if  the  verdict  had  been 
for  the  defendant,  a  judgment  thereon  would  have  been  no 
bar  to  a  new  suit  by  the  others.  Although  the  declaration 
was,  in  this  respect,  informal;  yet  I  think  that  all  the  peti- 
tioners were  substantially  plaintiffs;  and  as  their  case  was 
fairly  tried,  had  it  been  against  them,  it  would  have«beeo 
so  far  a  bar,  as  that  no  Court  would  have  given  them  per- 
mission to  bring  another  suit.  The  declaration  in  the  case 
of  Maria  v.  Surbaugh^  2  Rand.  228,  was  in  the  same  form; 
yet  it  did  not  preclude  the  Court  from  deciding  the  merits 
of  the  case,  as  to  the  children  of  Maria, 

I  come  now  to  the  more  important  questions  made  in  this 
case. 

The  verdict  of  the  jury  is  as  follows:  **  We  find  for  the 
plaintiffs  their  freedom  and  one  cent  damages;  subject  to 
the  opinion  of  the  Court,  whether  the  removal  of  Richard 
fVetherhead^  with  his  family,  from  the  State  of  Maryland 
to  the  county  of  Rockingham,  in  this  State,  in  the  month 
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of  November,  1800,  and  the  bringing  with  him  the  plain-    1826. 
tiffs,  and  the  taking  the  oath  prescribed  by  law,  within  60   ^^^IJ^XO 
days  after  his  arrival,  in  the  county  of  Rockingham,  by  M^Michen 
Eiizabethf  the  wife  of  the  said  Richard^  was  a  compliance  Amot'&c. 
with  the  law  regulatin^^  the  importation  of  slaves.     If,  in 
the  opinion  of  the  Court,  the  law  be  for  the  defendant,  then 
we  find  for  the  defendant.'* 

It  is  contended  by  the  counsel  for  the  appellant,  that  this 
verdict  is  too  imperfect,  on  account  of  its  uncertainty,  to 
enable  the  Court  to  render  judgment 

This  is  not  a  special  verdict ^  in  the  usual  acceptation  of 
the  term;  a  verdict,  finding  all  the  facts  supposed  to  belong 
to  the  case,  and  referring  to  the  Court  the  decision  of  the 
law  arising  on  those  facts.  The  jury  do  not  profess  to  find 
all  the  facts  which  constitute  the  case.  On  the  contrary, 
the  finding  is  a  general  one,  that  the  plaintiffs  are  free,  un- 
less, upon  a  single  point  of  law  reserved,  the  Court  shall  be 
of  opinion  that  the  law  is  for  the  defendant.  There  can  be 
no  difi^culty  in  comprehending  the  true  nature  of  a  verdict 
like  this,  although  writers,  in  attempting  to  name  it,  may 
not  have  been  fortunate  in  using  terms  of  great  precision. 
In  2  TidUPs  Prac,  809,  it  is  said,  **  another  method  of 
finding  a  species  of  special  verdict  is,  when  the  jury  find 
a  verdict  generally  for  either  party,  but  subject  neverthe- 
less, to  the  opinion  of  the  Court  above,  on  a  special  case^  ' 
stated  by  the  counsel  on  both  sides,  with  regard  to  a  mat- 
ter of  law."  -  In  1  %Archbold^  1 92,  it  is  said,  **  also  where  a 
diflBiculty  in  pointof  law  arises,  the  jury  may,  instead  of  find- 
ing a  special  verdict,  find  a  general  verdict,  for  the  plaintiff, 
subject  to  the  opinion  of  the  Judge,  or  the  Court  above,  on  a 
special  case  stated  by  the  counsel  on  both  sides,  with  regard 
to  the  matter  of  law.*'  It  is  not  material,  whether,  with  one 
of  these  writers,  we  call  this  proceeding  '*  a  species  of  spe- 
cial verdict,'*  or  with  the  other,  "a  general  verdict"  with 
**  a  special  case."  They  both  mean  the  same  thing;  a  general 
conclusion  drawn  by  the  jury,  from  the  facts,  in  favor  of  one 
or  the  other  party;  subject,  however,  to  the  opinion  of  tho 

Vol.  IV.  18 
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1826.    Court  as  to  the  law  arising  on  a  case  specially  stated  by  the 
y^^!!^^^^  ju^'y*     Such  a  general  conclusion  for  one  party,  necessarily 
M'Michen  carries  with  it  the  idea  that  that  party  must  prevail,  unless 
Amot,6ce.  the  law  upon  the  special  case  referred  to  the  Court,  shall 
be  against  him.     All  facts,  not  found  in  the  special  case, 
are  excluded  from  the  consideration  of  the  Court,  or  are 
negatived  by  the  general  finding  in  his  favor.     The  *^  spe- 
cial case^*  would  be  nugatory,  if  the  Court  were  to  go  out 
of  it. 

The  case  specially  stated  by  the  jury,  is,  that  Richard 
Wetherhead  removed  with  his  family  from  Maryland  to 
Rockingham  county  in  Virginia,  in  November,  ISOO,  and 
brotight  with  him  the  plaintifls;  and  that  Elizabeth^  the 
wife  of  the  said  Richard^  within  60  days  after  his  arrival  in 
Rockingham,  took  the  oath  prescribed  by  law;  and  the  ques- 
tion submitted  by  the  jury  is,  whether  the  taking  of  the 
oath  by  the  wife,  was  a  compliance  with  the  law  regulating 
the  importation  of  slaves. 

The  Act  of  1792,  Rev.  Code,  ch.  103,  prohibited  the  im- 
portation of  slaves,  but  contained  an  exception  in  favor  of 
persons  removing  from  any  other  State,  and  becoming  citi- 
zens of  this,  and  bringing  slaves  with  them,  provided  that 
within  60  days  after  such  removal,  they  take,  before  some 
Justice  of  the  Peace,  a  certain  oath  therein  prescribed;  the 
substance  of  which  was,  that  the  slaves  brought  in  by  them 
were  not  brought  in  with  intention  to  sell  them,  nor  were 
they  imported  from  Africa,  or  the  West  Indies,  &c. 

Whether  the  wife  of  a  person  removing  to  this  State, 
and  bringing  slaves  with  him,  can  take  the  oath  to  any  legal 
purpose,  merely  because  she  is  wife,  was  admitted  to  be 
too  plain  for  argument;  for  she  cannot  swear  as  to  the  m- 
iention  of  the  husband,  nor  is  she  the  person  bringing 
the  slaves;  and  yet  this  is  the  only  question  submitted  by 
the  jury.  The  language  of  the  jury  is  plain  and  unequi- 
vocal, and  will  not  bear  any  other  rational  construction. 

But  it  is  said,  that  this  question  is  so  plain  that  we  can- 
not presume  the  parties  intended  to  submit  it:   that  no 
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lawyer  would  have  made  it,  nor  would  the  Judge  have    1826. 
sufiered  it  to  be  put  upon  the  recdrd.     This  is,  indeed,  a  ^^T!^ 
novel  argument.     If  the  records  of  this  Court  be  searched,  M»Michen 
it  would  be  found  that  questions  as  plain  (plainer  there  Arooi|fcc. 
could  not  be)  have  been  often  made,  and  in  some  instances, 
incorrectly  decided,  in  the  Inferior  Courts.     It  would  be 
strange  indeed,  if  the  very  plainness  of  the  case  were  to 
be  made  the  only  foundation  of  doubts  and  difficulties. 

It  is  however  contended,  that  there  may  be  cases  in 
which  the  wife  may  be  the  proper  person  to  take  the  oath, 
as  where  the  slaves  are  her  separate  property,  or  where 
they  are  held  by  her  as  a  trustee,  or  as  executrix  or  admin- 
istratrix, &c  But,  I  think  it  v^ry  clear,  from  the  posi- 
tive finding  of  the  jury,  that  the  jury  did  not  mean  to  sub- 
mit a  question  on  any  such  case.  I  think  it  very  manifest, 
that  the  Act  of  Assembly  intended  the  oath  to  be  taken 
by  the  proprietor  of  the  slaves;  although  the  proprietor  is 
not  otherwise  described  than  as  the  person  removing  and 
bringing  the  slaves  with  him.  When,  therefore,  the  jury 
speak  of  Richard  fVet  her  heady  and  apply  to  him  the  very 
words  found  in  the  Act  of  Assembly ^remcwiVi^  and  bring- 
ing  the  slaves  with  him,  they  intended  to  speak  of  him 
as  the  proprietor  ^  and  when  they  speak  of  the*w?i/e,  they 
speak  of  her  merely  as  wife.  Besides,  if  the  wife  had 
been  the  proprietor,  it  cannot  for  a  moment  be  belie^'ed, 
that  the  jury  would  have  been  permitted  to  be  silent  as  to 
a  fact,  which  must  have  been  known  to  the  counsel  and 
the  Court,  to  be  so  important  to  the  correct  decision  of  the 
cause.  But  be  this  as  it  may,  it  is  sufficient  to  say,  that  it 
does  not  appear  by  the  verdict,  that  any  of  the  supposed 
eases  existed,  or  were  alleged  by  the  parties  to  exist;  or  if 
alleged  to  exist,  the  jury  have  negatived  it,  by  not  finding 
it  to  exist.  No  verdict  of  this  kind  could  ever  stand,  if 
the  party  or  the  Court  were  allowed  to  suppose  facts,  not 
found  in  the  speciarcase.  It  is  not  necessary  that  the  jury 
shall  expressly  find,  that  certain  facts  do  not  exist.  The 
mere  silence  of  the  jury  is  tantamount  to  an  express  find- 


140  Court  of  Appeals  of  Virginia. 

1826.    ing  that  no  facts  exist,  repugnant  to  the  general  conclusion 
March,    ^j^^^  j^^^^^  drawn  in  favor  of  the  party.     In  the  case  of 

M'Michen  Hook  V.  Nanny^  2  Munf.  379,  (which,  like  this,  was  a 
Amoi  kc.  c^ise  for  freedom,)  the  jury  find  certain  facts,  and  then  con- 
clude, *'  we  therefore  find  the  plaintifis  free.'*  Judgment 
was  rendered  for  the  plaintifi*s,  and  was  affirmed  by  the 
unanimous  opinion  of  this  Court.  Judge  Coalter  re- 
marked, **The  jury,  in  this  cj»se,  find  two  facts:  1.  That 
Nanny  was  brought  into  this  Commonwealth  by  Jones, 
from  North  Carolina,  subsequent  to  the  5th  of  October, 
1778.  2.  They  also  find  from  inspection,  that  the  plain- 
tiflf  is  a  white  woman.  I  say  nothing,"  (adds  the  Judge,) 
'*of  the  other  finding,  viz:  'that  if  the  plaintiff  was  a 
slave,  it  doth  not  appear  that  Jones  did  comply  with  the 
provisions  of  the  Act  to  prevent  the  farther  importation  of 
slaves,'  because,  (says  the  Judge,  )7A<»j'f/ry  need  not  find 
the  negative  of  a  fact,  which  the  defendant  must  shew,  in 
order  to  support  his  plea  of  justification  That  part  of  the 
verdict,  therefore,  must  be  clearly  rejected  as  surplusage. 
The  case  will  stand  upon  the  other  two  facts,  accompanied 
by  the  general  finding  that  the  plaint ifi*s  are  free.  The  facts 
aforesaid  are  entirely  distinct  in  their  nature,  and  not  de- 
pending at  all  on  the  same  testimony;  and  either  of  them, 
if  found  upon  proper  legal  testimony,  will  entitle  the  party, 
ipso  factOj  to  freedom,  unless  the  defendant  can  shew 
something  to  take  his  case  out  of  their  influence."  In  ihe 
case  of  Garnet  v.  Samy  5  Munf.  542,  the  same  principle 
is  advanced  by  this  Court.  Suppose,  in  the  case  before  us^ 
the  jury  had  found  the  plaintifis  free,  subject  to  the  opinion 
of  the  Court,  on  the  following  fact;  that  fVet  her  head  re- 
moved from  Maryland  to  this  State,  in  the  year  1800, 
bringing  the  plaintiffs  with  him  as  slaves.  Most  unques- 
tionably, this  Court  would  adjudge  them  to  be  free.  But, 
as  it  was  proved  to  the  jury,  that  the  wife  took  the  oath, 
they  submit  the  single  question,  whether  this  taking  of  the 
oath  was  a  compliance  with  the  law;  and  as  it  is  admitted 
that  it  was  not,  I  cannot  see  how  it  can  make  the  case  of 
the  defendant  better  than  if  it  had  not  been  stated  at  all. 
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The  objection,  therefore,  as  to  the  uncertainty  of  the    1826. 
verdict,  is  without  foundation.  v^^^r^ 

It  is  said,  that  according  to  the  principles  established  in  M*Michen 
Garnet  v.  Sam  Src,  5  Munf.  542,  and  Ahram  fyc.  v.  Ami&o. 
MatthewSy  6  Munf.  15^,  it  might  have  been  left  to  the 
jury,  to  presume  from  the  facts  found,  that  the  wife,  in  this 
case,  was  the  proper  person  to  take  the  oath.     In  both  of 
these  cases,  more  than  20  years  had  elapsed,  between  the 
importation  of  the  slaves  and  the  commencement  of  the 
action;  and  it  was  decided,  that  such  a  lapse  of  time  should 
be  left  to  the  jury  as  the  foundation  of  a  presumption,  that 
the  oath  required  by  law  had  been  rightly  taken.     And 
considering  the  great  difficulty  which  would  generally  at- 
tend the  proving  such  a  fact,  after  such  a  lapse  of  time^ 
nothing  could  be  more  reasonable  than  such  a  presumption. 
But  such  presumption,  however  well  founded,  was  liable 
to  be  repelled  by  proofs.     In  the  present  case,  the  time 
was  short  of  20  years.     It  is  not  pretended  that  the  hua^ 
band  took  the  oath.     That  fact  is  negatived  by  the  express 
finding,  that  the  oath  was  tak^  by  the  wife.     The  facts, 
which  alone  could  justify  the  oath  by  the  wife,  do  not  de- 
pend upon  such  fugitive  testimony,  as  did  the  fact  presumed 
in  the  cases  referred  to.     If  the  wife  had  the  separate  pro- 
perty in  the  slaves,  or  if  she  were  trustee,  executrix  or  ad- 
ministratrix, such  fact  might  have  been  proved  by  testi- 
mony in  writing  or  on  record;  or,  if  that  evidence  had  been 
lost,  its  former  existence  might  have  been  established  by 
parol  testimony;  or,  if  the  husband  had  died  within  the 
60  da3'S,  that  fact,  (admitting  it  to  be  sufficient  to  justify 
the  oath  by  the  wife,)  was  very  different  from  the  fact  pre- 
sumed in  the  cases  referred  to.     It  did  not  depend  upon 
the  testimony  of  a  single  witness  who  may  have  died.     It 
must  have  been  a  fact  of  notoriety,  and  susceptible  of  easy 
proof.     I  therefore  think  it  ought  not  to  have  been  left  to 
the  jury,  to  presume  such  facts  as  would  justify  the  wife 
in  taking  the  oath,  until  at  least  20  years  had  elapsed.   But 
be  this  as  it  may,  we  do  not  know  that  any  such  question 
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1826.    was  made  at  the  trial;  and  it  is  now  too  late  to  make  it 

•^f]^  If  such  presumption  was  pressed  on  the  jury,  it  might  have 

M'Miohen  been,  and  probably  was,  repelled  by  opposing  testimony. 

Araofko,  '^^  J"'*y  ^*^®  ^^^^  *"  ^^^^>  made  any  such  presumption; 
and  it  is  not  competent  to  the  Court  to  make  it  for  them. 
But  it  is  contended,  that  the  right  of  the  appellees  to 
freedom,  under  the  Act  of  1792,  was  taken  away  by  the 
Act  of  1819,  which  releases  all  forfeitures  and  penalties  in* 
curred  under  former  laWs,  and  not  already  recovered  or 
enforced.  1  Rev.  Codcy  422,  sec.  4.  It  may  be  admit- 
ted, that  the  right  of  a  slave  to  be  free,  in  consequence  of 
being  imported  contrary  to  the  Act  of  1792,  was  a  forfei- 
ture imposed  upon  the  owner,  by  way  of  penalty.  But  at 
the  very  moment  that  this  forfeiture  was  incurred  by  the 
owner,  under  that  Act,  a  perfect  right  to  freedom  vested  in 
the  slave,  by  the  same  Act.  I  call  it  a  perfect  right,  be- 
cause its  enjoyment  might  be  enforced  by  due  course  of 
law,  the  moment  it  vested;  and  it  vested  as  soon  as  the  vio- 
lation of  the  law  was  complete;  viz:  as  soon  as  12  months 
elapsed  from  the  importation.  He  was  from  that  moment 
A  free  man  '*  illegally  held  in  slavery."  If  it  were  not 
so,  he  could  never  recover  freedom;  for,  it  is  the  business 
of  Courts,  not  to  create,  but  only  to  enforce  existing  rights. 
Again,  our  laws  declare,  ''that  all  children  shall  be  bond 
or  free,  according  to  the  condition  of  the  mother."  Maria 
V.  Surbaughf  2  Rand.  228.  If  a  female  slave  had  been 
brought  into  this  State,  under  the  Act  of  1792,  had  re-~ 
mained  here  12  months,  (the  requisites  of  the  law  not  be- 
ing complied  with,)  and  then  had  had  a  child,  and  died;  it 
is  perfectly  clear,  that  such  child  would  be  entitled  to,  and 
would  receive  his  freedom;  and  this  decisively  proves,  that 
the  mother  was  in  fact,  free,  although  she  had  not  been 
declared  so  by  the  judgment  of  a  Court  of  Law.  The  Act 
of  1819  contemplated  cases,  in  which  rights  might  be  ab- 
solutely vested  under  former  laws,  which  were  not  intend- 
ed to  be  disturbed;  and  also  cases  in  which  forfeitures  had 
been  incurred^  where  no  right  had  vested  in  any  particu- 
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lar  persons.     The  Act  of  1806  afforded  instances  of  this    1826. 
latter  description.     That  Act  declares,  that  an  illegal  im-  ^[^^^[^ 
porter  of  slaves  shall  forfeit  all  right  to  the  slaves,  and  that  M'Michen 
such  right  shall  vest  in  the  overseers  of  the  poor  of  any  Amo«i&o. 
county,  who  should  apprehend,  or  attempt  to  apprehend 
them.     The  right  forfeited  by  the  owner,  did  not  vest, 
however,  in  any  one^  until  the  slaves  were  apprehended, 
or  until  an  attempt  was  made  to  apprehend  them.     These 
were  the  forfeitures,  and  such  as  these,  that  the  Act  of 
1819  intended  to  remit;  and  such  remission  violated  the 
rights  of  no  one.     But  under  the  Act  of  1792,  a  right  to 
freedom  was  actually  vested  in  the  imported  slaves;  and  it 
was  the  intention  of  the  Act  of  181 9,  to  preserve  that  right 
The  judgment  must  be  affirmed. 
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51738 

The  Commonwealth  v.  Scott  and  Thompson.      1826. 

March, 

The  Ckrart  of  Appeals  has  do  jurisdiction  in  the  case  of  an  informatioD  against 
the  members  of  an  unchartered  bank,  for  a  violation  of  the  law  of  1816,  2 
Jtev.  Code,  111,  because  that  Act  is  %  penal  law. 

The  Attorney  General  filed  an  information  in  the  Rich- 
mond Chancery  Court,  against  John  C.  Scott  and  William 
M.  Thompson^  under  the  Act  of  1816,  2  Rev.  Code^  111, 
the  one  as  president,  and  the  other,  as  treasurer  of  an  un- 
chartered banking  company,  in  Culpeper  county. 

The  information  charges,  that  there  exists,  at  this  time, 
at  Culpeper  Court-house,  or  elsewhere  in  the  said  county  of 
Culpeper,  an  association  entitled,  or  styling  themselves, 
the  Culpeper  manufacturing  and  agricultural  association,  or 
some  such  name,  &c.  and  that  the  said  association,  although 
they  have  no  charter  or  law,  incorporating  the  said  compa- 
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1826.  ny  with  authority  to  trade  as  a  bank,  are  in  the  constant 
^a^^ltij  habit,  and  have  been  for  a  considerable  time,  of  discount- 
Common-  ing  notes,  bills,  or  other  securities,  for  the  payment  of  mo- 
"^^^  ney  or  other  valuable  thing,  and  issuing  notes,  drafts  or 
Scou,  &o.  biHg^  payable  to  order  or  bearer,  or  payable  to  the  order  of 
some  agent  of  the  said  association,  ^.c.  and  for  the  purpose 
of  dealing,  trading,  and  carrying  on  business  as  a  bank,  &c: 
that  the  said  association  is  conducted  under  the  direction  of 
John  C  Scotty  who  acts  as  president,  and  fViiiiam  M, 
Thompson^  who  acts  as  treasurer  thereof,  and  who  sign 
the  notes  issued  by  the  said  association,  under  those  desig- 
nations; but  that  the  Attorney  General  does  not  know  who 
are  the  other  members  of  the  said  association.  The  infor- 
mation calls  on  the  defendants  to  disclose,  on  oath,  whether 
the  said  association  does  not  discount  bills,  notes  or  bonds^ 
or  other  securities,  and  upon  what  terms?  Who  are  the 
members  of  the  said  association?  What  is  the  amount  of 
its  capital,  and  of  what  does  it  consist,  &lc?  It  prays  that 
the  defendants  may  be  compelled  to  exhibit  the  original  ar- 
ticles of  association,  and  the  journal  of  their  proceedings, 
and  all  their  books  and  papers:  that  they  be  decreed  to  pay 
up  the  capital  stock  of  the  association,  for  the  benefit  of  the 
Commonwealth;  &lc. 

The  defendants  pleaded,  that  on  the  7th  day  of  January, 
1809,  an  Act  of  Assembly  was  passed  to  incorporate  the 
Culpeper  Agricultural  and  Manufacturing  Society:  that  in 
pursuance  of  the  said  Act,  the  said  company  was  duly  con- 
stituted, and  still  continues  in  being,  and  is  a  body  corpo* 
rate  duly  constituted  and  appointed,  by  virtue  of  the  said 
Act;  and,  not  confessing  or  admitting  that  they  have  done 
any  act  or  deed,  in  violation  of  the  Act  of  Assembly  afore- 
said,  they  say  that  all  their  actings  and  doings,  in  relation  to 
the  issuing  of  notes,  or  any  of  the  matters  set  forth  in  the 
bill,  have  been  done  and  performed  as  oflScers  of  the  said  in- 
stitution, duly  chartered  and  constituted  by  the  Act  of  As- 
sembly aforCvSaid. 

The  Attorney  General  replied  generally,  and  tlie  plea 
was  set  down  for  argument. 
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^  The  ChanceHor,  thinking  that  this  case  did  not  conne    1826. 

within  the  Act  of  Assembly  relating  to  t/ncAcrr/ere^i  asso-  J^^^^ 

ciations,  which  did  not  apply  to  acts  of  misconduct  in  a  Common. 
Mar/ere£^ company,  dismissed  the  information.    From  this     ^^!^^ 

decision,  the  Attorney  General  appealed.  Scott,  8ec. 

The  case  was  argued  in  this  Court,  by  the  Attorney 
General^  for  the  appellant,  and  Leighy  for  the  appellee. 

It  was  said,  on  behalf  of  the  appellant,  that  this  case  came 
within  the  first  section  of  the  Act  against  unchartered  bank- 
11^  companies;  2  Rev,  Code^  111;  for  although  this  com- 
pany had  a  charter,  it  was  for  a  different  purpose^  and  # 
a  charter  for  one  purpose  cannot  protect  acts  not  con- 
tem|>}ated  by  the  charter.  The  association  was,  as  to  the 
powers  of  bankings  an  unchartered  institution.  This  case 
comes  within  the  spirit^  as  well  as  the  letter  of  the  law. 
It  is  true,  that  penal  laws  are  to  be  construed  strictly;  but 
laws  which  concern  the  public  good,  are  to  be  liberally  in- 
terpreted.    6  Bac.  Abr.  388,  391,  Tit.  ^'Statute.'' 

The  second  section  gives  the  Chancery  Court  jurisdic- 
tion; and  the  only  question  is,  whether  the  law  itself  is  con- 
stitutional. That  Court  exercises  powers,  as  penal  in  their 
nature  as  this,  in  numerous  instances;  as  in  the  case  of  se- 
questration, fee.  2  Com.  Dig.  4,  fT,  25.  Charitable 
Corporation,  fyc  v.  Sutton,  2  Atk.  400,  which  proves  that 
Chancery  has  jurisdiction  of  a  trust,  whether  public  or  pri- 
vate; and  here  the  appellees  held  their  capital  stock,  in 
trust  for  the  Commonwealth.  2  Bac.  Abr,  139,  Tit. 
"Courts  of  Chancery.''  Sparks  v.  Liverpool  Water 
fFbr&Sf  13  Ves.  428.  Tomkies  v.  Downman^  6  Munf. 
557.      Wilson  v.  Spencer,  Sfc.  1  Rand.  76. 

The  cases  of  Bedinger  v.  The  Coiyimonwealth,  3  Call, 
461,  and  The  Commonwealth  v.  Broaddus,  6  Munf.  116, 
may  be  urged  on  the  other  side,  to  prove  that  the  Chancery 
Court  has  not  jurisdiction.  But,  those  cases  were  decided  on 
the  ground,  that  the  law  had  not  given  that  Court  jurisdic- 

VOL.  IV.  19 
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1826.    tion,  not  that  the  Legislature  could  not  jjjive  it.     They  were 

•^*^!^  so  decided,  because  amotion  from  office^  and  a  sentence 

Coroir.on.  of  separation^  did  not  come  under  the  idea  of  *'debt  or 

wealth      J  •• 

^,        damages.'' 
Scott,  &o. 

On  the  part  of  the  appellee,  it  was  not  contended  that  it 
was  not  competent  to  the  Legislature,  to  give  to  this  Court 
criminal  jurisdiction;  but  it  was  contended,  that  in  this  case, 
they  have  not  conferred  it.  The  proceeding  in  this  case  is 
clearly  eriminat.  The  offence  is  called  a  misdemeanor. 
If  the  construction  put  on  the  law  is  correct,  it  would  be  a 
violation  of  the  Bill  of  Rights;  because  it  compels  the  par- 
^  ty  accused  to  make  a  discovery  of  his  offence,  and  deprives 
him  of  all  the  other  safe-guards  provided  by  that  fundamen- 
tal law.  The  real  meaning  of  the  law  is,  (and  the  onl^^  one- 
which  would  make  it  constitutional,)  that  the  corpKirations 
are  first  to  be  convicted  by  a  regular  proceeding  at  com- 
mon law,  and  then  the  rhancery  Court  is  to  exercise  its 
powers.  2  i9//c.t/^Ar.  31,  Tit.  '* Corporations,"  G.  Where- 
ver this  Court  enforces  a  tine,  it  is  only  incidental  to  pri" 
vote  redress;  but  where  it  is  only  a  public  offence^  as  in 
this  case,  it  is  not  within  its  jurisdiction. 

As  to  the  argument  that  this  is  a  trust,  the  substance  of 
a  thing  cannot  be  changed  by  the  terrns  in  which  it  is  ex- 
pressed. It  is  certainly,  in  all  its  features,  a  forfeiture 
and  a  punishment. 

The  dpctrine  contended  for,  would  punish  the  innocent 
as  well  as  the  guilty.  The  Commonwealth  would  seize  oq 
the  property  of  those  members  who  resisted  this  perver- 
sion of  the  lawful  purposes  of  the  corporation,  as  well  as 
of  those  who  promoted  it.  Even  the  property  of  infants 
and  widows^  who  were  wholly  innocent  of  any  evil  intent^ 
would  he  confiscated.  But,  the  law  applies  expressly  only 
to  those  companies  which  are  formed  for  the  purpose  of 
dealing  as  a  bank.  The  Act  of  1808-9,  ch.  56,  confirms 
this  idea;  the  fifth  section  of  which,  applies  to  corporate 
bodies  chartered  for  other  purposes. 
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But,  the  cases  of  Bebinger  v.  The  Commonwealth^  and    1826. 
the  Attorney  General  v.  Broaddus^  are  conclusive  as  to  ^^^y^^ 
the  jurisdiction  of  this  Court.    In  those  cases,  this  Court  re-  Common. 
fu^d  to  entertain  the  Appeals,  on  the  express  ground  that       v. 
they  were  criminal  prosecutions.  ^"'   ** 

March  3.     Judge  Coalter. 

This  is  an  information  filed  in  the  Chancery  Court  at 
Richmond,  hy  the  Attorney  General,  ag^ainst  Scott  and 
Thompson^  (the  one  as  president,  and  the  other  as  trea- 
, surer,  of  an  unchartered  banking;  company,)  under  the 
Act  of  1816,  made  to  prevent  the  circulation  of  notes  emit- 
ed  by  unchartered  banks. 

The  information  was  dismissed  by  the  Chancellor,  on 
a  plea  in  bar  filed  by  the  defendants;  and  the  Attorney  Ge- 
neral appealed  from  that  decree  to  this  Court. 

The  first  qtiestion  is,  whether  this  is  a  criminal  prosecu- 
tion, and  therefore  not  within  the  jurisdiction  of  this  Court, 
accordins^to  the  cases  of  Bedingerv,  7%e  Commonwealth^ 
3  Call,  461,  and  the  •Attorney  General  y.  Broaddus  and 
tvife,  6  Munf.  116. 

The  first  section  of  the  Act  above  referred  to,  declares, 
**  that  it  shall  not  be  lawful  for  any  association  or  company, 
not  having  a  charter  incorporating  such  association  or  com- 
pany, with  authority  to  deal  or  trade  as  a  bank,  now  form- 
ed or  in  being,  or  which  hereafter  may  be  formed,  within 
the  limits  of  this  Commonwealth,  for  the  purpose  of  dis- 
counting notes,  bills,  &c.  and  issuing  notes,  bills,  &c.  for 
the  purpose  of  dealing,  trading  or  carrying  on  business  as 
t  bank,  to  commence  or  continue  the  discounting  of  any 
notes  or  bills,  &.c.  or  the  issuing  of  anv  notes,  drafts  or  bills, 
fac.  and  every  member^  officer  or  agents  of  any  such  com- 
pany or  association,  that  may  so  commence  or  continue 
such  discounting  or  issuing,  &^c.  shall  be  held  and  taken  to 
be  gt'ilty  of  a  misdemeanor^  and  upon  conviction  thereof, 
on  indictment^  information  or  presentment,  shall  be  lia- 
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1826.    bid  to  be  fined  at  the  discretion  of  a  Jury,  in  a  sum  not  less 

,^^;^^  than  glOO,  nor  more  than  S500;  and  if  any  such  company 

Common-  or  association,  or  any  president,  manager,  cashier  or  other 

^^.       officer,  or  agent,  &tc.  shall  pay  out^  deliver,  put  in  circu- 

Soou,&e.  lation,  or  issue,  any  note,  draft,  bill,  &c.  each  member^ 

officer^  or  agent  thereof,  shall  be,  in  like  manner,  liable  to 

the  same  penalty.*' 

The  second  section  declares,  '^  that  all  the  capital  stock 
of  any  association  or  company,  trading  or  discounting  pa- 
per, or  issuing  notes,  in  violation  of  this  Act,  and  all  the  ca- 
pital stock  subscribed  to  such  aasoeiaiion  or  company,  shall 
be  held  in  trust  for  the  beneBt  of  the  Common  wealth,  and 
it  shall  be  the  duty  of  the  Attorney  General,  whenever  he 
shall  be  informed  of  the  existence  of  any  such  company  or 
association,  to  institute  a  suit  in  the  Superior  Court  of  Chan- 
cery, in  the  Richmond  district,  in  behalf  of  the  Common- 
wealth, for  the  purpose  of  recovering  the  capital  stock  afore- 
said. In  such  suit,  it  shall  be  lawful  to  make  atl  or  any  of 
the  members  of  such  company  or  association,  or  any  officer, 
agent  or  manager  thereof,  parties  defendant,  and  to  call 
upon  and  compel  them,  or  either  o{  them,  to  exhibit  all 
their  books  and  papers,  and  an  account  of  all  such  matten 
and  things  as  may  be  necessary  to  enable  the  Court  to 
make  a  decree,  in  pursuance  of  this  Act.  The  members 
of  any  such  association  or  company,  made  defendants  in 
such  suit,  shall  be  held  severally  liable  to  the  Common** 
wealth  for  their  respective  proportions  of  the  capital  stock, 
8^c.  at  the  institution  of  the  suit,  or  at  the  time  of  the  de- 
cree, &c.  and  the  Court  shall  decree  against  the  defendanU, 
respectively  and  severally^  the  amount,  &c.  to  be  levied  of 
the  respective  goods,  chattels,  lands  and  tenements  of  such 
defendants:  Provided^  that  no  disclosure,  made  by  any 
party  defendant  to  such  suit,  and  no  books  or  papers  exhi- 
bited by  him  in  answer  to  the  bill,  &c.  shall  be  used  as  evi- 
dence against  him  in  any  motion  or  prosecution  against 
any  such  defendant  to  such  suit,  for  the  recovery  of  any 
penalty  or  the  infliction  of  any  punishment  prescribed  by 
this  Act." 
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The  third  section  avoids  all  notes,  &c.  discounted  eon-    1826. 
trary  to  the  provisions  of  the  Act,  and  provides,  that  any  s^^^^^ 
person  who  may  pay  money  in  virtue  of  such  note,  &g.  Commoa- 
may  recover  it  back,  &c.  and  executors,  administrators,  die.     ^ «. 
are  not  to  be  allowed  for  any  payment  made  on  such  illegal  ®**^'*"- 
contract. 

By  the  fourth  section,  any  person  who  may  sign,  coun- 
tersifrn,  or  endorse,  as  president,  manager,  or  cashier,  or 
by  any  other  name  or  designation,  &c.  any  note,  &c.  shall 
be  liable,  on  motion,  &c.  before  any  Court  of  Record,  &c. 
to  a  judgment  in  favor  of  the  Commonwealth,  for  three- 
fold the  amount  of  any  such  note,  &c. 

The  information  filed  in  this  case,  sets  out  the  first  sec- 
tion of  the  Act  aforesaid,  and  also  the  second  section.  It 
then  goes  on  to  charge  the  existence  of  an  association, 
styling  themselves  the  Culpeper  Manufacturing  and  Agri- 
cultutaJ  Association,  not  having  a  charter,  with  authority 
to  deal  as  a  bank,  and  who  are,  and  have  been  in  the  habit 
of  discounting,  &c.  contrary  to  the  said  Act,  &c.  managed 
by  Scott  J  as  president,  and  Tkompson^  as  treasurer,  &c. 
but  that  the  attorney  does  not  know  who  the  other  mem- 
bers are.  He  makes  them  defendants,  calls  on  them  to  an- 
swer, on  oath,  whether  they  do  not  act  as  president  and 
treasurer  of  said  association,  and  interrogates  them  specially 
as  to  all  their  actings  and  doings,  in  discounting  bills,  issu- 
ing notes,  &c.  add  also,  to  discover  who  the  other  members 
are:  that  they  exhibit  the  original  articles  of  association, 
the  journal  of  their  proceedings,  and  all  their  books  and 
l>apers,  which  will  give  the  Court  full  information,  &c.  and 
that  they  be  decreed  to  pay  the  capital  stock,  &c«  and  such 
ether  decree,  &c. 

The  defendants  plead,  in  substance,  that  on  the  7th  of 
January ,''1809,  an  Act  of  Assembly  was  passed,  (to  a  copy 
of  which  they  refer,  but  which  is  not  in  the  record,)  to 
incorporate  the  Culpeper  Agricultural  and  Manufacturing 
Society,  in  pursuance  of  which  the  said  company  was  duly 
constituted,  and  still  continues,  &c.:  that  the  said  corporate 
body  is  one  and  the  same  with  the  company  and  association 
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1826.     named  in  the  bill,  and  no  other;  and  by  protestation,  not 

/^i^^]^  confessing  or  admitting  that  they  have  done  any  act  or 

Common-  deed,  in  violation  of  the  Act  of  Assembly  set  ?brth  in  the 

^^,        information,  say,  that  all  their  actings  and  doings,  in  rela- 

Scott,fctc.  ^jjjj^  jQ  |.j^g  issuing  of  notesy  or  any  of  the  matters  set  forth 

in  the  bill,  have  been  done  and  performed  as  officers  of  the 

said  institution,  duly  chartered  and  c/^nstituted^  by  force 

of  the  Act  of  Assembly  first  referred  to;  and  they  plead 

these  matters  in  bar  of  the  information,  &.c. 

This  plea  seems  to  admit  the  issuing  of  the  notes,  &c.  as 
charged,  but  alleges  that  it  was  done  by  a  corporate  body, 
then  in  existence j  under  the  Act  referred  to  in  the  plea^ 
and  so  not  by  an  association  formed  for  the  purpose  of 
discounting  notes. 

What  may  be  the  merits  of  this  defence,  it  is  not  now- 
proper  to  decide;  because,  if  this  is  a  criminal  prosecution, 
of  which  we  have  no  jurisdiction,  then  I  hold  we  ought 
to  give  no  opinion  on  the  subject,  according  to  the  decision 
of  this  Court,  in  Dancers  Case,  5  M unf.  349;  all  such  cases 
belonging  exclusively  to  other  tribunals. 

Every  section  of  the  Act  seems  to  me  to  be  highly  penal; . 
and  the  Attorney  General  cannot  proceed,  until,  either  by 
ttie  disclosure  of  the  parties,  or  other  evidence,  or  both 
combined,  he  convicts  them  of  these  acts,  which  are  de- 
clared by  that  section  to  be  a  misdemeanor^  punishable  by 
a  heavy  fine.  His  information  would  contain  no  ground  of 
claim  to  the  capital  stock  of  the  association,  nor  could  he 
get  a  decree  therefor,  except  by  a  charge  and  proof  of  that 
misdemeanor;  and  though  the  disclosure  made  by  the 
parties  defendant,  or  any  books  or  papers  exhibited,  are 
not  to  be  used  as  evidence  against  them,  in  any  motion  or 
prosecution  under  the  Act,  yet  a  recovery  in  this  suit  is  no 
bar  to  any  such  motion  or  prosecution,  if  it  can  be  sup- 
ported on  other  proofs;  and  such  disclosures,  books,  &c. 
may  lead  to  the  discovery  of  other  evidence,  which  would 
convict  them  of  soipe  of  the  offences  punishable  by  the  Act. 

But,  it  is  not  the  first  section  only,  as  it  appears  to  me, 
that  is  penal;  almost  ^y^vy  one  is  so.     It  is  true^  that  many 
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of  them  are  penalties,  which,  like  those  of  the  Act  to  pre*  1826. 
vent  usury,  may  be  enforced  in  civil  suits;  as  avoiding;  the  '^^^  ' 
notes,  and  the  recovery  back  of  the  money,  under  the  third 
^c\.\oti\  the  annulment  of  the  contract  of  association  itself, 
between  the  parties;  the  recovery  of  debts  against  them,  in 
a  summary  way,  though  they  cannot  recover,  and  though 
they  are  incapacitated  tven  to  sue,  as  provided  in  the  5th, 
6th  and  7th  sections. 

But,  the  4lh  section  is  highly  penal  as  to  the  parties  de- 
fendant, in  this  case;  and  their  conviction  under  it  may  be 
produced,  in  consequence  of  a  knowledge  of  parties,  &c. 
obtained  by  the  proceedings  in  this  suit. 

It  is  said  that  the  second  section  is  not  penal,  within  the 
meaning  of  the  cases,  in  which  we  have  refused  to  take 
jurisdiction,  because  it  merely  creates  a  trust  for  the  Com- 
monwealth, of  the  capital  stock,  &c.  But,  is  not  this  a  de- 
claration of  a  forfeiture  of  that  stock  to  the  State^  for  a 
crime  against  the  State^  and  which  crime  must  be  proved, 
and  that  on  the  disclosure  of  the  party  defendant,  and  by 
a  proceeding  in  Chancery  ?  It  seems  to  me  to  be  a  heavy 
penalty;  and  though  it  is  not  Called  a  fine  or  forfeiture^ 
it  is  as  much  so,  as  if  it  had  been  said,  ^*  he  shall  forfeit 
and  pay  to  the  Commonwealths  the  amount  of  his  stock,^^ 
It  is  as  much  a  fine  or  forfeiture^  as  it  would  have  been, 
had  no  other  sanction  or  penalty  been  declared  for  the  com- 
mission of  this  misdemeanor.  Surely  an  accumulation  of 
penalties,  which  shews  rather  the  enormity  of  the  offence, 
than  that  this  was  not  intended  as  a  punishment  of  it,  can- 
not change  the  nature  of  this  penalty  or  forfeiture. 

It  seems  to  me,  therefore,  to  be  a  case  clearly  within  the 
principles  laid^wn  by  this  Court,  in  the  case  of  the  ^dt- 
tarney  General  v.  Broaddus  and  wife^  above  mentioned, 
and  that  the  appeal  must  be,  consequently,  dismissed. 

Judges  Cabell  and  Green  concurred,  and  the  appeal 
was  dismissed.* 

*  The  PBisisnrv  and  Jadge  Cabr  nbMot. 
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Hatcher  v.  Lewis. 


Where  a  jtnni  action  is  brought  agaiost  drawer  and  endoT9er%  of  a  negotiable 
DOte  an  office  judgment  eannot  be  oonfirmed  against  all  or  either  of  the  de- ' 
fendants ,  without  a  -writ  of  enqmry. 

In  tuoh  an  action,  bail  cannot  be  demanded  a«o/ r^A^,  but  can  onlj  be  obtained 
from  a  Judge  or  Justice  of  the  Peace,  on  proper  affidavit 

The  Statute  of  Jeofaih^  hat  no  efi^et  upon  a  judgment  by  defaub,  lor  want  of 
appearance. 

A  demand  of  interest  in  the  declaration,  which  is  not  claimed  in  the  writ,  it  not 
erroneous  {  but  it  is  error  to  claim  in  the  declaration,  cos.s  of  protest,  v^hen 
those  costs  are  not  demanded  in  the  writ.  This  error  may  be  taken  advan- 
tage of,  where  the  judgment  is  1^  default. 

Qtusre,  what  averments  of  the  transfer  of  a  note,  and  of  demand  and  notice, 
are  sufficient  ? 

Charles  Lewisy  brought  an  action  of  debt  upon  a  pro- 
tested negotiable  note,  in  the  Superior  Court  of  Campbell 
county,  against  Benfamin  Perkins^  John  MoorCy  •^rchu 
bald  Hatcher^  James  fV,  Dihrell  and  David  Saunders^ 
Jr.  The  writ  demands  vSl3d5  59,  and  $500  damages; 
but  does  not  demand  interest,  nor  the  costs  of  protest. 

The  declaration  charges,  that  Perkins  executed  his  pro- 
missory note  to  Moorey  for  %  1395  59,  negotiable  and  paya- 
ble &c.  that  Moorey  Hutcher^  Dihrell  and  Saunders^  suc- 
cessively endorsed  the  note;  of  which  the  plaintiflf  became 
legally  possessed,  for  a  fair  and  valuable  consideration:  that 
the  several  endorsers  had  notice  of  these  assignments  as 
they  occurred:  that  the  note  was  duly  protested  as  to  the 
drawer  and  endorsers  thereof,  at  the  Office  of  Discount  and 
Deposit  of  the  Farmers'  Bank  at  Lynchburg,  of  which 
protest  the  drawer  and  endorsers  had  notice;  by  renaon 
whereof,  the  defendants  became  jointly  and  severally  bound 
to  pay  to  the  plaintiflf,  the  said  sum  of  ^395  59,  with 
interest  &c.  and  $  4  03,  as  charges  of  protest. 

The  endorsement  on  the  writ  was  in  these  words:  *'  an 
action  of  debt  upon  a  protested  negotiable  note.  No  bail 
required.'* 

The  writ  having  been  served  on  Perkins,  Hatcher^ 
Dihrell  and  Saunders^  {Moore  being  returned^  "no  in- 
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habitant/')  and  they  niSt  appearing,  a  conditional  order  was 
entered  against  them  for  %  1395  59,  with  legal  interest 
thereon^  and  %  4  03,  which  judgment  was  afterwards  con- 
firmed, '^unless  they  do  appear  at  the  next  Superior  Court 
of  Law  ta  he  holden  for  this  county,  find  special  bail,  and 
plead  to  issue."  The  defendants  failing  to  appear  accord- 
ing to  the  terms  of  the  judgment,  it  was  confirmed. 

At  the  succeeding  term  of  the  Superior  Court,  the  de- 
fendants Dibretly  Saunders  and  Hatcher ^  moved  the  Court 
to  set  aside  the  office  judgment,  so  far  as  it  affected  them, 
and  for  permission  to  file  a  plea  of  nil  debet ^  and  one  of 
usury,  which  the  Court  refused,  unless  they  would  give 
special  bail;  the  plaintiff  asking,  as  of  right,  that  such  bail 
should  be  required;  the  Court  being  of  opinion,  that  the 
plaintiff  might  legally  require  bail  from  the  defendants, 
without  cause  shewn.  To  this  opinion,  the  defendants  ex- 
cepted. 

Hatcher^  obtained  a  Supersedeas, 


1826. 

March, 


Wiekham^  for  the  appellant,  referred  to  the  case  of  Met^ 
calfe  V.  Battaile^  Gilm.  191,  as  decisive  of  the  question, 
whether  a  writ  of  enquiry  was  necessary  in  this  case.  This 
was  not  a  note^br  the  payment  q/*money,  within  the  mean- 
ing of  the  law.  He  also  referred  to  the  case  of  Laporte 
y.  Dunlops^  1  Hen.  ^  Munf  22.  This  was  not  a  case  in 
which  bail  could  be  required  as  of  right.  1  Rev,  Code, 
499,  sec.  42,  43. 

The  Attorney  General^  for  the  appellee,  contended, 
that  bail,  may  of  right,  be  demanded  of  principal  and  en- 
dorsers, under  the  1  Rev,  Code^  78,  which  places  notes  ne- 
gotiable  at  the  Bank^  on  the  footing  of  foreign  bills  of  ex- 
change; and  the  law  merchant  considers  every  endorser  diS 
a  new  drawer.  The  same  argument  proves,  that  a  writ  of 
enquiry  is  not  necessary. 
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Judge  CoALTER  delivered  the  opinion  of  the  Court* 

The  case  of  Metcalfe  v.  Battailej  Gilm.  Rep.  191,  if 
correctly  decided,  is  decisive  of  one  point  in  this  case,  to 
wit:  that  a  writ  of  enquiry  was  necessary,  and  that  alone  is 
sufiScient  to  reverse  the  judgment.  Although  that  case  was 
decided  by  a  bare  Court,  yet  it  was  an  unanimous  opinion, 
and  therefore  a  binding  precedent,  as  much  as  any  other. 
But  it  was  said,  that  point  was  not  made  in  the  argument, 
and  may  have  been  a  hasty  opinion.  I  have  looked  into 
my  notes  of  the  argument,  and  find  the  point  was  made 
and  answered  nearly  in  the  way  that  has  now  been  attempt- 
ed. But,  surely,  that  case  must  be  sound,  law.  The  Sta- 
tute, giving  a  joint  action,  was  neither  intended,  nor  could 
it  vary,  the  nature  of  the  contracts  of  the  parties.  It  merely 
gave  a  joint  action  on  several  contracts.  Several  suits  may 
still  be  prosecuted,  as  before.  In  a  several  suit  against  one 
'  endorser,  all  the"  matters,  posterior  to  the  endorsement, 
which  are  in  pais^  and  which  must  be  performed,  in  order 
to  entitle  the  plaintiff  to  his  remedy  against  the  endorser, 
are  things  of  which  the  clerk  can  take  no  cognizance.  Sup- 
pose A.  gives  his  note  to  B.  for  tf  100,  payable  on  a  given 
day,  provided  6.  on  or  before  that  day,  deliver  him  a  cer- 
tain horse.  He  avers  the  delivery  of  the  horse,  and  pro- 
duces a  notarial  certificate  that  he  had  done  so.  Would 
this  authorise  an  office  judgment  for  the  j(lOO  ?  In  an  ac- 
tion of  debt  on  a  note  directly  engaging  to  pay  a  sum  of 
money,  the  note  itself  contains  full  evidence  of  the  plain- 
tiff's right  of  action.  But  the  endorsement  of  a  note  does 
not  shew  the  demand,  protest  and  notice,  which  are  ncces- 
sary  to  subject  the  endorser.  They  are  substantive  matters 
dehors  the  endorsement,  and  must  be  averred  and  proved. 
On  this  ground,  that  case  was  decided;  and  there  can  be  no 
doubt  of  the  correctness  of  that  decision.  In  a  suit  against 
the  drawer  alone,  a  judgment  might  be  rendered  against 
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him,  without  a  writ  o*nquiry;  but  when  he  is  su^d  with 
the  endorser,  no  judgment  can  properly  be  given  finally 
against  him,  until  a  final  judgment  is  also  given  against  all 
the  defendants. 

The  next  enquiry  Is,  whether  the  Court  erred  in  refusing 
to  allow  the  defendants,  the  endorsers,  to  appear  and  plead 
without  giving  special  bail;  although  no  cause  was  shewn, 
on  the  part  of  the  plaintiflT,  why  bail  should  be  required. 
Independent  of  the  question,  whether  bail  was  demandable 
of  rights  the  fact  is,  that  the  plaintiff  did  not  demand  it. 
The  writ  does  not  state  whether  the  defendants  are  makers, 
or  endorsers,  or  both;  they  may  be,  for  aught  that  appears 
from  it,  all  endorsers,  or  all  makers,  and  the  suit  by  the 
payee;  or  the  plaintiff  may  be  a  remote  endorsee,  suing 
both  maker  and  endorsers.  The  endorsement  is  simply  in 
these  words:  '^  An  action  of  debt  on  a  protested  negotiable 
note.     No  bail  required." 

The  Act  of  Assembly,  1  Rev.  Code^  499,  requires,  that 
<<  when  the  plaintiff  may  of  right  demand  bail,  he  shall 
endorse  the  true  species  of  action  in  such  manner,  that  his 
title  to  bail  will  appear  thereby,  and  shall  also  endorse  that 
bail  is  required;"  and  the  50th  section,  p.  501,  provides, 
that  ^*  in  any  personal  action,  in  which  bail  shall  not  have 
been  required^  the  Court  may,  at  any  time  before  final  judg- 
ment, for  good  cause  shetvn^  rule  the  defendant  to  give 
special  bail,  &c."  The  law  makes  no  distinction  between 
cases  in  which  bail  might  have  been  required,  but  was  not 
so  required,  and  cases  where  it  could  not  have  been  re- 
quired, and  therefore  was  not.  If  it  was  not,  in  fact,  re- 
quired, the  party  had  an  equal  right  to  appear  without  giv- 
ing special  bail,  unless  required  by  the  Court,  for  good 
cause  shewn,  whether  it  was  the  one  case,  or  the  other. 
The  case,  then,  falls  not  only  within  the  letter^  but  the  spi- 
rit, of  the  law. 

But  it  is  said,  that  the  exhibition  of  the  note  itself,  en- 
dorsed by  the  defendants,  was  good  cause.  This  argument 
would  be  more  plausible^  if  the  plaintiff  could  have  demand- 
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ed  bail  of  them,  as  a  matter  of  rights  which  will  be  consi- 
dered hereafter.  But,  is  it  a  sound  interpretation  of  the  law, 
even  in  a  case  of  that  kind,  when  no  ball  has  in  fact  been 
required;  and  when  the  party,  not  expecting;  bail  to  be  re- 
quired, has  employed  counsel  to  appear  for  him,  and  has 
put  into  his  hands  full  proof  of  payment,  that  the  plaintiff, 
without  further  cause,  and  by  mere  caprice,  shall  require 
bail  when  a  plea  is  offered  ?  His  own  endorsement  shews, 
that  at  one  time  he  did  not  think  bail  necessary:  but  it  may 
afterwards  become  necessary,  and  if  it  does,  he  onjijht  to 
shew  it.  In  Dunlops  v.  Laporte^  I  Hen.  &  Munf.  22,  it 
was  contended,  that  the  defendant  could  only  set  aside  the 
office  judgment,  by  the  very  words  of  the  law,  on  giving 
good  special  bail:  that  Loporte^s  not  being  excepted  to  as 
appearance  bail,  was  no  proof  that  he  w»sgood  special  bail. 
The  plaintiff  might  elect  not  to  be  delayed  by  excepting  to 
him,  and  he  may  have  become  Insolvent  since.  But  the 
Supersedeas  was  unanimously  refused.  The  principles  of 
that  case  fully  support  the  position  above  taken. 

But,  could  the  plaintiff  require  bail  of  the  endorsers  as 
a  matter  of  right  7  The  43d  section  of  the  Act  above  re- 
ferred to,  provides,  that  in  actions  of  debt,  founded  upon 
any  writing  obligatory,  A^7/  or  note  in  writings  for  the 
payment  of  money  or  tobacco,  &tc.  the  plaintiff  nray,  qf 
right f  demand  baity  fyc.  But,  an  endorsement  of  a  note  is 
not  a  note  in  writing  for  the  payment  of  money ^  within 
the  meaning  of  the  Act,  as  has  been  decided  in  Metcalfe  v. 
Battaite^  above  mentioned.  It  is  a  collateral  undertaking, 
and  the  liability  of  the  parties  depends  as  much  upon  mat- 
ter dehors  that  endorsement,  and  posterior  thereto,  as  in 
the  case  of  an  assignment  of  a  bond  or  ordinary  note.  Nen 
constat^  because  the  party  has  endorsed,  that  he  owes  any 
thing.  The  endorsement  itself  ascertains  no  demand. 
And  so  in  Ruffin  v.  Call^  2  Wash.  181,  it  was  decided, 
that  in  an  action  of  debt  on  a  bond  with  collateral  condi' 
tion^  the  judgment  against  the  Sheriff,  for  not  returning 
appearance  bail,  was  erroneous.     The  party,  then,  could 
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only  obtain  bail  of  the  endorsers,  in  this  case,  from  a  Judge    1826. 
or  Justice  of  the  Peace,  under  the  44th  section  <A  the  Act,  ^^^^^ 
on  proper  affidavit,  &tc.  and  of  course,  ought  to  have  shewn    lUtoher 
equal  cause  for  ruling  them  to  give  special  baiL  Lewii. 

.  But  there  are  also  other  errors  in  this  case.  It  being  a 
Judgment  by  default,  for  want  of  appearance^  the  Statute 
oi  Jeofails  has  no  effect  ^pon  it;  and  the  Court  must  look 
into  the  writ,  as  well^  as  all  the  other  proceedings. 

The  demand  for  interest  in  the  declaration,  which  is  not 
claimed  in  the  writ,  is  no  objection ;  since,  by  the  Statute  in 
that  case  provided,  the  interest  follows  the  principal  as  the 
shadow  does  the  substance.  But  here,  the  declaration 
claimed,  and  the  judgment  gives,  84  03,  the  costs  of  pro* 
test,  as  a  part  of  the  debty  and  which  is  not  claimetl  in  the 
Writ. 

There  might  perhaps,  also,  be  serious  objections  to  this 
declaration,  for  want  of  proper  averments  of  the  transfer 
of  the  note  from  one  defendant  to  another,  and  finally  to 
the  plaintiff,  thereby  shewing  his  right  to  sue,  as  every 
plaintiff  must;  and  also,  whether  a  sufficient  demand  or  no* 
tice  has  been  set  out.  But  it  has  not  been  considered  ne- 
cessary to  investigate  these  matters. 

The  last  objection  above  taken,  shews  that  the  declara- 
tion, though  it  might  have  been  cured  by  a  plea  and  ver- 
dict, in  that  respect,  being  variant  fi-om  the  writ,  which  is 
part  of  the  record  in  an  office  judgment  for  want  of  ap- 
pearance, is  bad;  and  that  consequently,  on  that  ground 
also,  no  judgment  could  have  been  entered  on  it 

The  writ,  however,  is  good.  The  judgment  must  there- 
fore be  reversed,  and  the  proceedings  back  to  the  writ  set 
aside,  and  the  cause  sent  back^  to  be  sent  to  the  Rules  for 
further  proceedings. 
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SaSOO 

1826.    , I    Dickinson^  Adm'r.  &c.  v.  M'Craw. 

March, 

An  adroioittration  granted  in  another  State,  do6i  not  give  the  adminiitrator  ap* 
pointed  there,  a  right  to  tae  jointly  with  an  administrator  appointed  in  Vir- 
ginia. 

In  an  action  on  an  attachment  bond,  by  whieh  the  obligor  was  bound  to  paj  all 
costs  and  <lamages,  which  might  accrue  to  the  obligee,  in  consequence  o(  to* 
ing  out  the  attachment,  it  is  not  necessary  that  they  should  be  preriously  as- 
sessed in  some  other  action,  to  justify  an  aetioo  on  the  bond. 

The  certificate  of  probate  or  of  administration  granted  by  a  Court  of  this  State, 
and  attested  by  the  clerk,  will  enable  the  executor  or  administrator  to  act, 
and  ntay  be  given  in  evidence  b  any  ConK  of  this  Commonwealth. 

Iq  an  Mtion  on  an  attachment  bond,  it  is  not  suflSeient  to  allege  in  the  declara- 
tion, that  the  defendant  *'  did  not  \mj  all  such  costs  and  damaget  as  have  ac- 
crued Ice.'*  but  it  must  be  ezpreialy  averred,  that  ctU  and  damaget  had 
been  actually  $iuta$ned. 

Martin  Dickinson^  administrator  with  the  will  annexed 
of  Catherine  Thompson^  deceased^  brought  an  action  of 
debt  against  Robert  Hammock  and  James  M^Craw^  in 
the  Superior  Court  of  Law  for  Grayson  county.  It  does 
not  appear  that  Hammock  was  ever  served  with  process^ 
and  the  suit  was  prosecuted  against  M^Craw  alone. 

The  action  was  founded  on  an  attachment  bond>  which 
had  been  executed  by  the  two  defendants  jointly,  by  which 
they  undertook  to  pay  to  Catherine  Thompson^  *«  all  such 
costs  and  damages  as  may  accrue  for  wrongfully  suing  out 
a  certain  attachment  then  and  there  obtained/'  (viz:  in  the 
county  of  Surry  in  the  State  of  North  Carolina,)  **  by  the 
said  Robert  Hammock  against  the  said  Catherine,*^  The 
breach  stated  in  the  declaration  is,  *^  that  the  said  defen- 
dants did  not  pay  the  said  Catherine  in  her  life-time,  or 
the  plaintiff  since  her  death,  all  such  costs  and  damages  as 
have  accrued  for  wi*ongfully  suing  out  said  attachment, 
&c.''  The  plaintiff  concludes  with  making /?rq/er/  of  his 
letters  of  administration  with  the  will  annexed  of  the  said 
Catherine y  *'  whereby  it  fully  appears,  that  he  is  the  ad* 
ministrator,  &c." 

The  defendant  M^Crato  filed  a  general  demurrer  to  the 
declaration.     He  also  craved  oyer  of  the  letters  of  admiois- 
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tration  with  the  will  annexed,  &c.  which  were  only  a  cer-    1826. 
tificate  of  the  clerk  of  Grayson  county,  that  Martin  Dick-  ^>»-vO 
inson   had   qualified  as  administrator  &c.   of  Catherine  Diekfawon, 
TTiompson^  deceased,  and  given  bond  and  security,  accord-       v.' 
ing  to  law. 

The  defendant  filed  a  second  plea,  that,  at  the  time  of 
commencing  this  action,  the  plaintiff  was  not  the  sole  ad- 
ministrator with  the  will  annexed,  of  Catherine  Thomp" 
sonf  deceased,  but  that  one  Elijah  Harris^  was  also  ad- 
ministrator, &c.  by  letters  of  administration  granted  to  him, 
by  the  County  Court  of  Surry  in  North  Carolina;  by  vir- 
tue of  which,  the  said  Elijah  became  a  joint  administrator 
with  the  plaintiff,  having  full  power  to  sue  in  the  present 
action,  together  with  the  plaintiff;  and  that  the  latter  ought 
not  to  sue  alone. 

The  third  plea  alleges,  that  no  damages  had  been  le- 
gally assessed  or  ascertained  by  suit  against  the  said  RO' 
b^t  Hammock^  so  as  to  enable  the  defendant  or  the  said 
Sobertj  to  pay  the  same,  according  to  the  tenor  and  effect 
of  the  bond. 

The  fourth  plea  is  nearly  to  the  same  efiect  as  the  second. 

The  fifth  plea,  after  craving  oyer  of  the  letters  of  ad- 
ministration, objects  that  the  certificate  above  mentioned, 
gives  no  authority  to  the  plaintiff,  to  maintain  this  action. 

The  plaintiff  demurred  to  the  thi-ee  last  pleas;  and  the 
defendant  joined  in  demurrer. 

The  Court  gave  judgment  for  the  defendant  on  the  de- 
murrers; and  the  plaintiff  appealed.    * 

Wickham^  for  the  appellant,  contcjided  that  the  decla- 
ration was  good,  under  the  authority  of  Craghill  v.  Page, 
^c.  1  Hen.  &  M unf.  446.  Lane  y.  Harrison^  6  Munf. 
573. 

The  second  plea  is  not  before  the  Court,  as  the  demur- 
rers did  not  apply  to  it. 

The  third  plea  is  bad,  because,  in  a  suit  on  a  bond  with  a 
collateral  condition,  it  is  not  necessary  to  ascertain  the 
damages  by  a  previous  suit  against  the  principal. 
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1826.        The  fourth  plea  is  clearly  bad,  because  an  admin'mtra* 
f^X^^^  tion  in  another  country  has  no  authority  in  this.     Dick* 
DiekMiMn,  ^OH  V.  Ramsa^^  3  Craoch^  319.    Femoick  v.  Sear9,  1 
■***';;*'••  Cranch,  359.    Hiiliard  y.  Cox,  1  Salk.  37.    BumUy  y. 
M«C»w.  J)ukey  1  Rand.  108. 

As  to  the  fifth  plea,  the  certificate  of  the  clerk  of  letters 
of  administration,  having  been  granted,  was  sufficient  un« 
der  our  Acts  of  Assembly.   Id  Hen.  Siai.  at  Largty  148. 

No  Counsel  for  the  appellee. 

Judge  Cabku.  pronounced  the  opinion  of  the  Coqrt.* 

The  Court  is  of  opinion,  that  the  second  plea  is  bad;  for, 
the  administration  in  North  Carolina  did  not  give  the  ad- 
ministrator appointed  there,  a  right  to  sue  jointly  with  the 
administrator  appointed  in  Virginia* 

The  third  plea  is  also  bad;  for,  if  any  damages  had  beeit 
sustained,  it  was  not  necessary  that  they  should  be  previ- 
ously assessed  in  some  other  action,  to  justify  an  action  oo 
the  bond. 

The  fourth  plea  is  also  bad.  The  administration  in  North 
Carolina  gave  no  right  whatever  to  sue  in  this  State;  much 
less  did  it  destroy  the  right  of  the  adniinistrator  appointed 
in  Virginia,  to  sue  here. 

The  fifth  plea  is  not  less  free  from  objection.  Sinee  the 
,  Act  of  1785,  12  Hen.  Stat,  at  Large^  148,  the  certificate 
of  probate  or  of  administration  granted  by  a  Court  of  this 
State,  and  attested  by  the  clerk,  will  enable  the  executor 
or  administrator  to  |ict,  and  may  be  produced  or  given  in 
evidence  in  any  Court  within  this  Commonwealth,  and  be 
as  effectual  as  any  probate  or  letters  of  administration,  made 
out  in  due  form. 

But  the  Court  is  of  opinion,  that  the  declaration  also  is 
defective.     The  action  was  upon  an  attachment  bond,  Ae 

*  Absent,  tlie  PminsBrr,  and  Jady« 
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condition  of  which  was,  that  the  defendant  should  pay  all 
costs  and  damages  that  might  accrue  from  wrongfully  suing 
out  the  attachment.  The  declaration  avers,  that  the  defen- 
dant **did  not  pay  all  such  costs  and  damages  as  have  ac- 
crued, &c/*  But,  there  is  no  averment  that  the  attachment 
was  wrongfully  sued  out,  or  that  any  costs  and  damages 
had  been  sustained.  The  mere  allegation  that  the  defen- 
dant had  failed  to  pay  the  costs  and  damages  that  had  ac- 
crued, is  not  a  sufficient  foundation  for  inferring  that  costs 
and  damages  had  been  actually  sustained.  A  direct  aver- 
ment was  essential. 

Upon  the  principle,  therefore,  of  going  back  to  the  first 
fault,  judgment  was  rightly  entered  for  the  appellee,  on  all 
the  demurrers,  and  is  therefore  affirmed. 


161 
1826. 

Mirch, 

Dickii»son 
admV  ftce. 


Sydnor  v.  Burke  and  Wife. 


,M  423 
88   605/ 


It  it  error  in  a  Court,  to  amend  a  record,  after  the  Term  at  -which  judgment 

VH19  rendered. 
TherKfore,  if  the  record  omits  to  itate  that  a  plea  was  entered,  and  isiQe  join* 

ed,  the  Court  eannoC,  after  the  Term  at  which  judgment  was  rendered,  direet 

a  plea  to  be  entfred,  mmc  pro  timc^  upon  the  evidence  of  the  clerk  that  a 

plea  vas  filed,  an«l  issue  joined. 
Illuwre,  how  far  the  Statute  of  JtofoXLe  will  core  a  declaration  which  sets  out 

no  cause  of  action  ? 


1826. 
March, 


»  276| 


Appeal  from  the  Superior  Court  of  Richmond  county. 

Burke  and  his  wife  brought  an  action  of  detinne  against 
Sydnor y  for  *'  certain  goods  and  chattels,  slaves  and  stocks, 
of  the  value  of  02000,  to  wit:  Billy ^  a  slave,  of  the  value 
of  8  500;  ^llen,  a  slave,  of  the  value  of  $  800;  28  head  of 
horned  cattle,  of  the  value  of  %  280;  5  horses,  of  the  value 
of  0250;  a  stock  of  hogs,  of  the  value  of  020;  one  set  of 
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1886. 

March, 


blacksmiths'  tools,  of  the  value  of  SdO;  and  four  beds  and 
furniture,  of  the  value  of  $  120."  The  declaration  avers 
property  in  both  the  plaintiffs,  and  lays  their  damages  io 
$500. 

There  is  no  notice  in  the  record  of  any  plea,  or  issue 
joined,  but  it  is  stated  that  a  jury  was  sworn  "to  try  the 
issue  joined."  The  jury  rendered  a  verdict  for  a  portion 
of  the  articles  claimed  by  the  declaration,  and  the  Court 
gave  judgment  accordingly. 

At  a  subsequent  Term,  the  Court  ordered  that  the  plea 
of  non  detinet  and  issue^  should  be  entered  nunc  pro 
tunCy  in  the  said  action,  it  appearing  by  the  evidence  of 
the  clerk,  that  the  said  plea  was  filed  and  issue  joined,  but 
omitted,  through  mistake,  to  be  entered  by  the  clerk. 

Sydnor  appealed* 


Leigh^  for  the  appellant 
Stanardj  for  the  appellee. 
March  17.     Judge  Coalter. 


Although  the  record  states  that  the  jury  were  sworn  to 
try  the  issue  joined,  yet,  unless  we  can  look  to  the  plea 
which  was  directed  to  be  entered  nunc  pro  tunc,  at  a  sub- 
sequent Term  after  the  judgment,  by  way  of  amendment 
of  the  record,  there  was  no  plea  entered,  nor  issue  made 
up,  in  the  cause.  As  to  the  amendment  in  question,  it  was 
not  one  justified  by  the  Act  of  Assembly,  (1  Jiev.  Code, 
ch.  128,  sec.  106,)  and  could  not  be  made  at  a  subsequent 
Term,  independent  of  that  Act,  as  has  been  decided  in  this 
Court,  in  many  cases.  Without  deciding,  therefore,  on 
any  other  point  made  in  the  cause,  the  judgment  must  be 
reversed  for  this  error,  and  the  cause  remanded  for  a  new 
trial  to  be  had. 

It  is  unnecessary  to  decide  the  question  arising  under  the 
Statute  o{  Jeofails,  in  this  case,  (if  we  could  give  any  opi- 
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nion  cm  it,  there  being  no  verdict  or  issue  joined,)  as, 
whichever  way  they  might  be  decided,  still  the  cause  must 
go  back  for  the  reason  above  assigned,  and  the  plaintiff  will 
have  an  opportctnity  to  amend,  or  the  defendant  to  demur 
to  his  declaration. 

It  may  not  be  impertinent,  however,  to  remark,  that  if 
this  declaration,  on  the  face  ofiiy  shews  that  the  plaintiffii 
had  no  cause  of  action,  as  has  been  contended  for;  and  if 
nevertheless,  soeh  declaration,  and  the  judgment  thereon, 
must  be  supported,  when  the  jory,  on  an  issue  joined,  find 
for  the  plaintiff;  it  is  a  strong  illustration  of  the  propriety 
of  a  remark  made  by  counsel,  some  days  ago,  on  this  Act, 
**  that  counsel  in  the  country,  in  order  to  guard  the  inter- 
ests of  their  clients,  ought  to  go  constantly  prepared  with 
blank  demurrers,  and  put  in  one  in  every  case  where  they 
appear  for  a  defendant;  and  that  if  this  practice  should  be 
the  result  of  the  late  amendment  to  that  Statute,  it  may 
have  a  very  beneficial  effect,  by  producing  more  care  in 
declaring,  than  was  necessary  even  under  the  Act  as  it  be- 
fore stood;  and  thus  preserve  in  the  profession  some  atten- 
tion to  legal  forms.'' 


1826. 

March. 


Judge  Cab£LL. 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
of  Law  for  the  county  of  Richmond. 

Although  the  record  states,  that  the  jury  were  sworn  to 
try  the  issue  joined  between  the  parties,  yet  it  does  not 
shew  that  any  plea  was  filed  by  the  defendant,  nor  that  any 
issue  was,  in  fact,  joined. 

The  counsel  for  the  appellee  has  exhibited  the  transcript 
of  an  order  of  the  Superior  Court,  made  at  a  Term  subse- 
quent to  that  at  which  the  judgment  was  rendered,  shew- 
ing that  the  Court  received  the  evidence  of  the  clerk,  that 
a  plea  had  been  regularly  filed,  and  that  issue  was  joined 
thereon,  and  directing  the  plea  to  be  entered  nunc  pro 
tunc.     But,  we  cannot  regard  this  transcript  as  any  part  of 
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the  record.  In  the  case  of  Vaughan  and  Fields  ex'ora. 
of  Fieldy  V,  Freeland,  reported  in  a  note  to  2  Munf.  477, 
this  Court  decided  that  it  was  erroneous  in  the  District 
Court,  after  the  Term^  to  amend  the  record,  even  by  the 
written  minutes  of  the  clerk.  It  would  be  much  more 
improper  to  allow  such  amendment,  founded  on  the  mere 
recollection  and  oral  testimony  of  the  clerk. 

Without  deciding  any  other  question  made  in  the  argu- 
ment, 1  am  of  opinion  to  reverse  the  judgment,  on  the 
ground  that  no  issue  was  joined  between  the  parties. 

Judge  Carr  and  the  Pejbsidsnt  concurred,  and  the  judg- 
ment waa  reversed.*" 

*  Judge  GBsm  absent. 


1826. 
March, 


6r  0OS 
838  100 


Pate  v.  M'Clure,  &c. 


When  ft  bill  of  ezehange  retiirm  protested,  ftiid  the  drawer, on  pftjinent  beisg 

deromnded,  promises  to  pay ,  he  cannot  alterwanis  resist  the  payment,  on  the 

ground,  that  due  notice  was  not  given  ol'  the  protest 
An  agent  without  reward  will  not  be  requirol  to  use  more  diligence  than  would 

be  used  by  a  prudent  man  in  the  management  of  his  own  eoncems. 
Where  a  debtor  who  has  given  a  deed  of  trust,  Injoins  a  sale  of  the  propercjr, 

and  pending  the  suit  the  trustee  dies,  the  i:haneellor,  upon  dismissing  the  bOi, 

may  direct  the  property  to  be  sold  by  his  marshal. 


This  was  an  appeal  from  the  Chancery  Court  of  Staun. 
ton,  where  John  Pate  filed  his  bill  against  fVittiam 
M^Clvrej  •Alexander  M^Clure^  George  Lynham,  James 
Breckenridge  and  Andrew  Hamilton.  The  case,  so  far 
as  it  is  material  to  the  present  report,  is  briefly  this.  Fait 
became  indebted  to  fFitliam  M^Clure  ^  Co.  and  execu- 
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ted  his  note  for  the  sunn  of  t  6584,  on  the  7th  day  of  June»     1826. 
1798.     Some  payments  were  made;  and  for  the  balance,   ^^^*y-0 
Paie  endorsed  two  sterling  bills  of  exchange  in  blank,  and       Pata 
delivered  them  to  M^Clure  fy  Co.  drawn  by  George  Lyn-   M*ciare« 
ham^  of  Norfolk,  on  Walter  Burrows  of  London,  pay  a- 
blc  at  ninety  days  sight.     These  bills  were  dishonoured  by 
refusal  to  accept,  on  the  81st  of  October,  1799,  and  after- 
wards, at  the  propter  time,   protested  for  non-payment. 
JM^Cture  informed  Pate  by  letter,  dated  the  2d  of  Feb- 
ruary, 1800,  that  the  bills  were  refused  acceptance,  and  not 
likely  to  be  paid,  when  due:  that  Lynham  had  some  pro- 
perty, and  would  pay,  if  able;  and  asks  his  instructions 
how  to  act.    A  correspondence  then  ensued,  which  is  par- 
ticularly detailed  in  the  opinion  which  follows.    Pate  then 
executed  a  deed  of  trust  to  •Andrew  Hamilton  as  trustee^ 
to  secure  the  payment  of  the  debt  due  to  M^Clure  ^  Co. 
The  land  so  conveyed  in  trust,  was  advertised  for  sale  by 
Hamilton  the  trustee^  to  satisfy  this  debt 

The  bill  prays  that  this  sale  may  be  injoined,  on  the 
grounds  that  M^Clure  had  not  given  timely  notice  of  the 
protest  of  the  bills,  and  that  M^Clure  had  acted  negligent- 
ly and  fraudulently  in  his  agency;  by  which  Pate  was  dis- 
charged from  the  debt.  There  are  other  small  objections, 
which  are  sufEciently  noticed  in  the  following  opinion. 

The  injunction  was  awarded  to  restrain  the  trustee  from 
selling  the  land. 

The  defendants  answered,  and  a  variety  of  evidence  was 
filed,  consisting  of  depositions  and  correspondence  between 
the  parties,  &c. 

Hamilton^  the  trustee^  having  died  during  the  progress 
of  the  suit,  the  Chancellor  substituted  the  marshal  of  his 
Court  in  his  place,  to  execute  the  decree,  which  was  to  the 
following  effect:  that  the  land  should  be  sold,  or  so  much 
thereof,  as  might  be  necessary  to  satisfy  the  claim  of  the 
defendants,  by  the  marshal,  and  the  purchaser  at  the  said 
sale  to  have  the  benefit  of  a  bond  executed  by  the  plain- 
tiff with  Matthew  Pa/e  and  Edmund  Pate,  as  sureties  to 


les  Court  qf  Apptcth  of  Ftrginia. 

1826.     Wiltiam  M^Clure  fy  Co.  for  the  removal  of  a  Iten  upoa 
•^^^^  the  said  land,  prior  to  the  said  deed  of  trast     Bot  the  dis- 
PMc      solution  of  the  said  injunctioa,  is  wtthoctt  prejtrdice  to  any 
BTOure    Action  or  actions  at  law,  which  the  plaintiff  mmy  think 
^-      proper  to  institute  against  the  dtfenckntaf  JUexander  and 
fViUimn  M^ClurCf  or  either  of  them,  for  the  purpose  of 
recovering  any  damages  which  he  nmy  hsrre  sustained  by 
the  loss  of  the  bills  of  exchange  drawn  by  Oeorge  Lgn-^ 
ham  on  Walter  Burrows^  fyt,^     And  so  much  of  thisde* 
oree  as  dissolves  the  said  injunction,  and  directs  the  said 
sale,  is  suspended,  until  the  defendants  Jilexander  and 
fViUiam  M^Clurtf  or  either  of  them,  or  some  responsi- 
ble person  for  them,  shall  execute  to  the  plaintiff,  or  file 
with  the  clerk  of  this  Court,  bond  with  sufficient  security, 
in  the  penalty  of  $  6000,  conditioned  for  paying  to  the 
plaintiffs  all  such  damages  as  be  nmy  recoyer  in  any  actioa 
or  actions  at  law  aforesaid. 
The  plaintiff  appealed. 

The  cause  was  argued  by  Johnson,  for  the  appellant^ 
and  FFickham,  for  the  appellees. 

The  counsel  for  the  appellant  made  several  objections  to 
the  decree.  These  were,  1.  That  it  was  erroneous  to  make 
any  decree  against  the  appellant,  further  than  disnussing 
the  bill,  even  if  he  had  not  been  entitled  to  reKef.  2.  The 
Court  should  not  have  appointed  the  marshal  to  conduct 
the  sale,  without  having  the  heirs  of  Hamilton  the  trus- 
tee, before  the  Court.  3.  That  the  decree  was  wrong  in 
requiring  that  the  purchaser  should  have  the  benefit  of  the 
bond,  executed  hy  Matthew  and  Edmund  Pate,  before 
the  Court  4.  The  injunction  ought  not  to  have  been  dis- 
solved, before  the  right  to  damages  had  been  ascertained. 
5.  That  the  M^C lures  were  responsible  for  these  bills^ 
whether  they  were  committed  to  them  as  agents,  or  as  a 

*  This  part  of  the  deoree,  relates  to  a  fiiot  io  the  oause,  that  the  bills  w^re 
lost  whQe  in  M'Chtre^t  posKisioD,  bj  robberjr. 
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security  for  the  debt.     In  either  character,  they  were  rail-    1826« 
ty  of  such  oegltgence  as  would  exonerate  Pate,     It  was 


Cm. 


their  duty  carefuliy  to  preserve  the  security  put  into  their 
hands.  M^Mahon  v.  Fawcett,  2  Rand.  53.  Pothier  on  M'ciiire, 
ObL  No.  427^  520,  521.  Hays  v.  fVard^  4  Jfthns.  Ch. 
Cas.  1 30.  There  ou^t  besides,  to  hsTe  been  a  protest  for 
non-acceptanee.  The  bill  was  at  90  days  after  sight.  In 
such  case,  a  protest  for  non-acceptance  was  indispensable.^ 
Proof  of  protest  cannot  be  furnished  from  any  other  source 
than  the  protect  itself.  Chitt.  on  Bills,  218^  279.  That 
this  evidence  of  protest  is  not  sufficient,  is  proved  by  Chitt, 
on  BUlSy  280,  281. 

March  25.    Judge  Carr. 

» 

This  is  a  bill  of  injunction  to  stay  proceedings  on  a  deed 
of  trust  executed  by  the  plaintiff  to  secure  a  debt  to  the 
defendants.  In  his  bill,  the  plaintiff  claims  several  small 
eredlts,  as  omissions  in  the  accounts  presented  by  the  de- 
fendants; but  these  claims  are  inadmissible,  as  the  plaintiff 
has  settled  the  whole  aQcount,  and  acknowledged  its  cor- 
rectness, twice  at  least;  in  1803,  when  he  settled  with 
M^CrediCj  and  executed  his  bond,  and  in  1806,  when  he 
executed  a  deed  of  trust  to  secure  the  debt  then  under  the 
direction  of  Breckenridge;  and  there  is  no  evidence  what- 
ever, that  either  of  these  settlements  was  procured  by  fraud, 
or  any  kind  of  concealment  or  misunderstanding. 

Passing  by  these  small  items,  we  will  consider  the  im^ 
portant  question  in  the  cause;  that  is,  ought  the  plaintiff  to 
receive  a  credit  on  his  debt  to  the  defendants,  of  572/.  4  1 
sterling,  the  amount  of  two  bills  of  exchange,  drawn  by 
George  Lynham,  on  Walter  Burrofvs  of  London,  in  fa- 
vor of  Pate;  by  him  endorsed  in  blank,  and  delivered  to 
Alexander  M^Clure,  by  whom  they  were  endorsed  to 
Miller^  Hart  Sr  Co.  or  order.  The  circumstances  are 
briefly  these.  Lynham  had  had  property  taken  on  the 
high  s^s,  by  the  cruizers  of  Great  Britain.     He  had  made 
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1826.    Burrows  his  agent,  to  solicit  compensation  from  that  gor* 

■^^];[^  ernment  for  these  spoliations;  and  in  the  hope  that  he  might 

Pue      have  received  funds  from  that  source,  he  drew  the  bills  on 

M'ciui^  him,  which  he  passed  to  Pate  in  payment  for  tobacco  pur- 

•*••       chased  of  him.     The  bills  were  delivered  to  Alexander 

M^Ciurey  in  the  early  part  of  September,  1799.     They 

were  payable  at  90  days  sight.     On  the  2l8t  of  October, 

1799,  it  seems  from  a  note  of  the  notary  public,  that  these 
bills  were  presented  for  acceptance,  and  dishonoured  by  a 
refusal  to  accept.  Counting  the  90  days  from  the  21st  of 
October,  the  bills  would  be  |)ayable  the  22d  of  January, 

1800.  They  were  regularly  presented  for  payment,  re- 
fused and  protested;  as  we  see  by  a  copy  of  them  in  the 
record.  On  the  2d  of  February,  1800,  M^Clure  informs 
Pate  by  letter,  that  the  bills  are  refused  acceptance,  and 
are  not  likely  to  be  paid  when  due:  that  they  were  due  in 
January,  and  might  be  expected  in  March  or  April:  that 
Lynham  has  some  property,  and  will  pay,  if  able;  but  as 
he  is  informed,  there  are  other  bilb  in  the  same  predica- 
ment, he  asks  instructions  how  he  shall  act  most  for  Patens 
interest,  and  most  likely  to  prevent  loss.  *'  For  instance, 
(he  say3,)  he  may  be  unable  to  pay  money,  and  willing  to 
give  West  India  produce,  or  some  other  equivalent,  which 
I  might,  from  a  knowledge  of  his  situation,  be  induced  to 
accept,  rather  than  run  any  further  risque  by  delay;  and 
you  may  be  assured,  I  will  do  for  your  interest,  as  I  would 
for  my  own.*'  There  is  no  answer  to  this  letter  in  the  re- 
cord. On  the  21st  of  March,  1800,  M^Clure  writes  to 
Pate^  that  he  has  no  idea  the  bills  will  be  paid,  and  is  daily 
expecting  to  receive  them  under  protest,  when  he  will  do 
his  best  to  recover  them;  but  in  the  mean  time,  the  ad- 
vance is  heavy  and  severely  felt,  and  he  therefore  expects 
that  Pate  will  pay  up  his  debt,  in  the  course  of  the  spring. 
On  the  21st  of  June,  1800,  M'Cture  writes  Pate^  that  not 
a  shilling  is  paid  on  the  returned  bills,  and  presses  him  for 
payment.  On  the  20th  of  October,  he  writes  to  him  pres- 
sing payment,  and  says  nothing  has  been  gotten  of  Lyn- 
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ham:  that  two  of  his  vessels  had  been  taken,  and  one  re-    1826. 
turned  in  ballast:  that  there  was  no  species  of  property  be 


could  get  hold  of;  though  he  had  left  nothing  untried. 
On  the  2Cth  of  June,  1801,  Pate  writes  to  M'C/ure,  sta-  M'ciure, 
ting  how  hardly  he  is  pressed  by  the  protest  of  Lynham^s  ^^' 
bills:  that  he  had  better  have  given  away  the  tobacco;  ex- 
presses a  hope  that  something  might  still  be  gotten  from 
him;  begs  indulgence,  and  promises  the  best  payments  he 
can  possibly  make. 

I  have  given  thus  much  of  the  correspondence,  to  shew, 
that  on  the  protest  of  the  bills,  M*Clure  immediately  look- 
ed to  Pate  for  their  amount,  and  that  Pate  explicitly  ac- 
knowledged himself  liable,  and  promised  payment:  that 
in  every  thing  M^Clure  did,  towards  attempting  to  get 
the  amount  of  the  bills  from  Lynham^  he  considered  him- 
self acting  as  the  friend  and  agent  of  Pate^  and  that  Pate 
also  considered  it  in  the  same  light.  Many  more  letters 
are  in  the  record,  going  to  prove  the  same  points;  but  it  is 
useless  to  notice  them  farther.  Pate,  in  1803,  gave  a  new 
bond,  including  the  amount  of  the  bills.  In  1806,  he  gave 
a  deed  of  trust  on  land,  to  secure  the  same  debt.  By  va- 
rious promises  of  selling  the  land  and  making  payment, 
(as  Breckenridge  states  in  his  answer,)  he  gained  time, 
year  after  year,  till  181i^;  and  it  was  never  till  after  his 
land  was  advertised  for  sale,  that  the  objections  to  pay- 
ment, and  the  claims  of  credit  stated  in  bis  bill,  seem  to 
have  been  thought  of. 

It  is  now  objected,  1st,  that  there  is  no  evidence  in  the 
record,  that  he  had  a  regula]y|nd  timely  notice  of  the  pro- 
test, and  that,  therefore,  he  is  released  from  paying  the  bills: 
2dly,  that  M^Clure  has  been  negligent  in  his  agency,  has 
acted  fraudulently,  in  concealing  the  loss  of  the  bills;  and 
that  on  this  ground  also,  Pate  is  released. 

As  to  the  first,  ^texnnder  M^Clure  says,  in  direct  re- 
sponse to  a  particular  interrogatory  in  the  bill,  that  imme- 
diately on  the  return  of  the  bills,  he  gave  due  notice  of  the 
protest,  both  to  Lynham  and  Pate;  and  this  is  strongly 

Vol.  IV.  22  ' 
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1826.    corroborated  by  the  correspondence.     But  in  truth,  the 
•^Jf]]^  case  is  taken  wholly  ofiF  that  ground,  by  the  various  suhse* 
Pi«e     quent  promises  to  pay,  and  acts  of  sanction  and  ratification 
M'nore    given  and  done  by  Pate;  promises  and  acts,  covering  an 
^^'      interval  of  twelve  years,  and  done  in  the  most  solemn 
manner,  with  full  knowledge  of  the  facts.     After  this,  it 
is  equally  repugnant  to  reason  and  to  law,  that  he  should 
claim  to  be  discharged  for  want  of  notice,  and  call  on  the 
other  party  to  prove  that  he  proceeded  in  strict  conformi- 
ty with  all  the  niceties  of  the  law  merchant.     If  he  had 
intended  to  place  himself  on  this  ground,  the  time  for  it 
was,  when  the  bills  came  back,  and  he  was  pressed  for  pay- 
ment of  thern^     He  should  then  have  said,  ^*  shew  that  in 
all  things,  you  have  proceeded  strictly;  that  the  hills  have 
been  regularly  protested,  and  due  notice  of  protest  given 
to  me.''     Nor  will  it  avail  him  to  say,  thai  he  was  ignorant 
of  the  law;  every  man  is  bound  to  know  the  law. 

The  cases  on  this  subject,  in  the  English  books,  are 
abundant;  and  there  is  also  one  in  this  Court,  on  the  very 
point.  It  is  Walker  v.  Laverty,  fyc,  6  Munf.487.  Debt 
on  a  protested  bill  of  exchange  against  John  C.  Walker  of 
the  firm  of  H  alker  4*  Co.  The  declaration  states  the 
drawing,  the  presentation  and  protest  of  the  bill,  of  which 
defendant  had  notice,  &c.  (in  the  usual  form  of  declara- 
tions in  such  cases.)  Plea,  nil  debet.  On  the  trial,  the 
defendant  required  proof  of  notice  of  protest  for  non-pay- 
ment of  the  bill.  The  plaintiff  introduced  a  witness,  who 
proved,  that  he  applied  to  the  defendant  for  payment  of 
the  said  bill,  who  acknowledged  that  the  debt  was  a  just 
one,  and  said  he  would  pay  it.  But,  nothing  was  said  as 
to  his  receiving  notice  or  not.  Defendant  then  moved  the 
Court  to  instruct  the  jury,  that  unless  the  acknowledgment 
was  made,  with  a  knowledge  of  all  the  facts  in  the  case, 
as  to  the  lacfies  of  the  holders  of  the  bill,  the  evidence  of 
acknowledgment  was  not  to  be  received;  which  opinion  the 
Court  refused  to  give,  and  instructed  the  jury  that  such  ac- 
knowledgment was  a  waiver  of  notice.     Defendant  except- 
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edy  and  a  verdict  being  found  against  him,  brought  the  case    1826. 
up  by  Supersedeas^  contending  that  the  Superior  Court       ^^  ' 


erred  io  not  giving  the  instruction  asked  for  by  him,  and 
referring  in  his  petition  to  Blesard  v.  Hurst y  5  Burr.  2673.  Mx^ure, 
Goqdall  *c.  v.  Dolly,  I  Term.  Rep.  712,  and  12  East.  ^^ 
38.  This  Courty  after  argument,  affirmed  the  judgment 
As  (he^ourt  do  not  state  the  reasons  or  the  authorities  on 
which  they  found  their  opinion,  I  will  shew  by  a  reference 
to  some  of  the  cases^  that  they  have  full  authority  for  the 
decision. 

In  Bitbie  v.  Lumlyy  2  East.  469,  an  underwriter  had 
promised  payment,  with  a  knowledge  of  facts  which  would 
have  released  him  from  his  contract,  and  afterwards  at- 
tempted to  avoid  the  promise  on  the  ground  of  ignorance 
of  the  law.  The  Court  said,  ^' every  man  must  bo  taken 
to  be  conusant  of  the  law.  Otherwise,  there  is  no  saying 
to  what  extent  the  excuse  of  ignorance  might  be  carried. 
It  would  be  urged  in  almost  every  case." 

Liundie  v.  Robertson^  7  East.  231.  Suit  against  an  en- 
dorser, who  relied  on  want  of  notice.  Lord  Ellenborough 
said,  ''  the  case  does  not  admit  of  a  doubt.  The  defen- 
dant is  charged  as  endorser  of  a  bill  of  exchange.  When 
applied  to  for  payment,  he  says,  he  has  no  cash  by  him, 
but  if  the  witness  will  call  again,  he  will  pay  it  Now, 
when  a  man,  against  whom  there  is  a  demand,  promises  to 
pay  it;  for  the  necessary  facilitating  of  business  in  transac- 
tions between  man  and  man,  every  thing  must  be  pre* 
sumed  against  him.  It  was  therefore  to  be  presumed  jm- 
mafade^  from  the  promise,  that  the  bill  had  been  present- 
ed for  payment  in  due  time,  and  dishonoured;  and  that  due 
notice  of  it  had  been  given  to  the  defendant'' 

Stevens  v.  Lynch^  12  East.  38.  The  drawer  of  the 
bill,  knowing  that  time  had  been  given,  but  apprehending 
that  he  was  still  liable,  three  months  after  it  was  due,  said, 
'^  I  know  I  am  liable,  and  if  the  acceptor  does  not  pay  it, 
I  wilf  The  Court  said  the  defendant  had  made  the  pro- 
mise with  full  knowledge  of  the  facts,  three  months  after 
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1826.    the  bill  had  been  dishonoured,  and  could  not  now  defend 
'^^^^^    himself  upon  the  ground  of  his  ignorance  of  the  law. 


Potter  V.  Ray  worthy  13  East.  417.  A  note  wa»  made 
M'ciure,  payable  to  order  of  defendant,  who  endorsed  it  and  deliv- 
^®'  ered  it  to  Fulford,  It  passed  through  several  hands,  and 
some  time  elapsed  after  its  dishonour,  before  the  defendant 
heard  of  it.  At  length,  one  Kirton^  who  then  heft  it,  ap- 
plied to  the  defendant,  and  he  promised  payment.  He 
failed  to  pay,  however,  and  Kirton  had  recourse  to  his  im« 
mediate  endorser,  who  paid  him,  and  then  sued  the  defen* 
dant  as  first  endorser.  He  relied  on  want  of  notice.  The 
plaintiff  relied  on  the  promise  made  to  Kirton^  either  as  an 
admission  of  due  notice,  or  a  waiver  of  notice.  It  was  in- 
sisted on  the  other  side,  that  the  promise  being  to  a  third 
person,  and  not  in  the  plaintiff's  presence,  the  case  was  not 
within  the  principle  of  Lundie  v.  Robertson.  The  Court 
held,  that  whether  the  promise  were  made  to  the  plaintiff^ 
or  any  other  who  held  the  note,  it  was  equally  evidence, 
that  the  defendant  was  conscious  of  his  liability  to  pay ;  and 
must  be  considered  either  as  an  acknowledgment  that  he 
had  due  notice,  or  that  without  such  notice',  he  was  the 
proper  person  to  pay. 

The  cases  of  Gibbon  v.  Coggin^  2  Camp.  188,  and 
Jones  V.  Morgan  fyc.  2  Camp.  474,  are  also  very  strong 
to  this  point  In  the  former.  Lord  Ellenborough  says, 
"  by  Colboum^s  promise  to  pay,  he  admits  his  liability; 
he  admits  the  existence  of  every  thing  necessary  to  render 
him  liable.  When  called  on  for  payment  of  the  bill,  he 
should  have  objected  that  there  was  no  protest.  Instead 
of  that,  he  promises  to  pay  it.  I  must  therefore  presume, 
that  he  had  due  notice,  and  that  a  protest  was  regularly 
drawn  up  by  a  notary.*'  See  also  Pterin  v.  Hooker ^  2 
Johns.  Rep.  68,  and  the  cases  cited  in  the  note.  I  con- 
sider it  clear  from  these  authorities,  as  well  as  the  reason 
of  the  case,  that  the  plaintiff  has  no  right  to  object  on  the 
ground  of  the  failure  of  M^Clure  to  proceed  regularly 
with  notice  of  protest,  &o. 
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As  little  foundation  is  there,  in  my  opinion,  for  the  ob-  1826. 
jection,  that  the  negligence  of  M^Clure  in  his  agency,  or  ^^^^^ 
the  loss  of  the  bills,  or  his  concealment  of  that  loss,  ought  Pate 
to  release  Pate  from  the  payment  of  them.  As  to  the  loss  M'ciare, 
of  the  bills,  APClure  was  chargeable  with  no  neglect  on  ^^' 
that  score,  for  his  store  was  broken  open,  and  his  strong 
box  taken  off,  in  which  the  bills  were  deposited;  and  where, 
it  is  in  evidence,  that  merchants  often  keep  valuable  pa- 
pers. But  the  loss  could  be  of  no  serious  injury,  because 
notarial  copies,  with  proof  that  the  orignals  were  lost, 
would  be  sujfficient  for  every  purpose.  .  It  is  in  full  proof, 
that  from  the  time  of  drawing  the  bills,  or  shortly  there* 
after,  till  he  left  Norfolk  in  1802,  Lynham  was  insolvent: 
that  he  left  many  creditors  unsatisfied,  who  were  so  confi- 
dent of  his  inability  to  pay,  that  they  gave  him  a  letter  of 
license  to  leave  the  country,  and  promising  not  to  molest 
him  for  five  years.  The  only  possible  chance  for  recover- 
ing the  money  of  him,  seems  to  have  been  the  claim  on 
the  French  government,  which  was  allowed  and  paid  at 
the  treasury  in  Washington.  But  I  can  see  no  ground  for 
charging  M^Clure  with  negligence  on  this  point.  There 
is  no  evidence  that  he  ever  heard  of  it  'till  1806,  and  the 
money  was  paid  to  Lynham^s  order  in  1805.  None  of 
his  numerous  creditors  in  Norfolk  seem  to  have  been  aware 
of  this  fact,  in  time  to  avail  themselves  of  it;  and  it  would 
be  hard  measure  to  mete  out  to  a  voluntary  and  gratuitous 
agent,  to  hold  him  to  greater  diligence,  and  more  efficient 
exertions,  than  those  were  capable  of,  who  were  stimula- 
lated  by  the  powerful  motive  of  self-interest.  We  see  too 
from  the  evidence,  that  Jilexander  M^Clure  did  write  to 
his  brother  William^  prior  to  his  leaving  France  in  1808, 
making  enquiries  after  Lynham  &c.  and  that  William  did 
try  to  find  him  out,  and  could  not  We  also  have  it  from 
William^  in  his  answer,  that  after  his  return  to  France  in 
1809  or  1810,  he  made  enquiries  after  Lynham:  that  he 
was  told  he  had  retired  to  the  interior,  somewhere  in  the 
vicinity  of  the  Pyrenees,  utterly  insolvent:  that  William 


1 74  Court  qf  ApptaU  qf  Virginia. 

m 

1826.    knew  the  notary  in  London^  who  had  protested  the  bills, 
,J^f]!^  and  could  with  ease  have  gotten  notarial  copies  from  him, 

Pate     which  he  would  have  done^  if  he  had  seen  any  prospect  of 
M'ciore,  benefitting  Pate.     From  these  considerationst  it  is  perfect- 

•*^  ly  clear  to  me,  that  Alexander  APClure  was  guilty  of  no 
such  negligence  as  would  make  him  chargeable:  that  Zyn- 
ham  was  utterly  insolvent,  so  that  no  injury  could  result 
to  the  plaintiff  from  any  negligence,  from  the  loss  of  the 
bills,  or  the  failure  to  disclose  that  loss  to  Pate;  and  that 
there  is  no  ground  for  this  second  objection* 

It  was  objected  in  the  argument,  that  the  Chancellor  &• 
red  in  supplying  the  place  of  the  trustee,  who  had  died 
pending  the  suit,  and  in  committing  the  esecution  of  the 
trust  to  the  marshal,  under  the  superintendence  of  the 
Court.  I  have  reflected  a  good  deal  upon  this  point,  and 
examined  the  cases.  Upon  the  reason  and  the  practice,  I 
cannot  think  the  thing  wrong.  The  parties  had  submitted 
their  case  to  the  equity  of  the  Court  The  Chancellor  had 
arrested  the  proceedings  in  the  country.  Thb  was  done 
at  the  instance  of  Pate  by  bill  of  injunction,  making  sudi 
a  case,  as  the  Court  of  Equity  thought  justified  its  inter- 
ference. The  case  was  fully  developed,  and  it  appeared 
finally,  that  the  plaintiff's  injunction  was  wholly  unsupport- 
ed. The  Chancellor  decided  all  the  points  against  him; 
and  it  was  clear  that  he  ought,  in  good  conscience,  never 
to  have  come  into  equity,  to  arrest  the  proceedings  of  the 
trustee.  In  the  mean  time,  this  trustee  had  died;  and 
though  the  deed  was  to  him  and  his  heirs,  the  trust  was  a 
personal  confidence  placed  in  him.  Who  his  heirs  were^ 
whether  infants  or  adults,  does  not  appear.  The  Chancel- 
lor was  either  to  dismiss  the  bill  and  leave  this  matter  in 
doubt  and  uncertainty,  or  to  supply  the  place  of  the  trus* 
tee,  and  thus  place  the  parties  as  nearly  as  might  be,  in  the 
situation  they  would  have  occupied,  if  the  case  had  not 
been  brought  before  the  Court.  The  right  to  make  such 
substitution  by  motion,  and  without  putting  the  parties, 
who  were  all  before  the  Court|  to  new  pleadings,  seems  to 
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me  (airly  to  belong  to  those  powers,  which  Courts  of  Equi-  1826. 
ty,  in  order  to  do  complete  justice,  exercise  in  all  cases  be-  ^^^^-^^ 
fore  them;  and  more  especially,  io  injunction  cases.  If  Pate 
the  trustee  had  continued  io  life,  and  there  had  been  no  ob-  M'ciure, 
jection  to  him  on  the  score  of  interest,  misconduct,  or  any  ^^ 
other  sufficient  ground,  I  would  by  no  means  be  understood 
to  say,  that  the  Chancellor  could,  of  his  own  mere  motion, 
set  him  aside,  and  put  the  execution  of  the  trust  into  the 
hands  of  the  marshal.  This  would  be  to  deprive  the  par- 
ties against  their  will,  of  a  trustee,  to  whom  they  had  both 
confided  the  business,  as  their  confidential  friend,  and  to 
subject  them  to  the  commissions  of  the  marshal,  when  that 
friend  could  probably  execute  the  trust  without  expense. 
The  case  here  is  wholly  different  The  creditor  has  been 
deprived  of  the  services  of  the  trustee,  by  the  interference 
of  the  Court,  at  the  instance  of  the  plaintiff;  and  the  ques- 
tion is,  cannot  the  Court,  at  the  request  of  the  creditor, 
and  when  the  plaintifi*  makes  no  objection  that  w%  see  in 
the  record,  repair  the  mischief  which  its  interference  has 
produced?  I  think  what  Lord  Eldon  says,  in  Puttney  v. 
Warren^  6  Ves.  92,  very  applicable  to  this  case.  Speak- 
ing of  the  injury  which  had  resulted  to  a  party  from  an 
injunction  granted  by  the  Court,  he  says,  **  If  there  be  a 
principle,  upon  which  Courts  of  Justice  ought  to  act  with- 
out scruple,  it  is  this;  to  relieve  parties  against  that  injus- 
tice occasioned  by  its  own  acts  or  oversights,  done  at  the 
instance  of  the  party  against  whom  the  relief  is  sought.  ^^ 
He  then  cites  a  case  from  Shower j  where  a  party  came  in- 
to equity  to  be  relieved  from  a  bond,  which  wa^^ed  on 
at  law.  The  litigation  was  drawn  out  into  such  length, 
that  before  the  decision,  the  principal  and  interest  far  ex- 
ceeded the  penalty  of  the  bond;  and  the  Court  of  Equity, 
finding  that  the  injunction  was  unfounded,  and  the  bojhl 
justly  due,  decreed  that  the  plaintiff  should  pay  the  whole 
principal,  interest  and  costs.  Duval  v.  Terry,  Show. 
Pari.  Cas.  15.  Commenting  upon  this  case,  he  says,  ^^  by 
the  mere  circuoistaace  of  filing  the  bill,  the  plaintiff  would 
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1826.    be  taken  to  submit  to  every  thing  conscience  and  justice 
^^^\^  require.      Upon  that  principle,  he  would  be  held  to  do 

Pate     that  which  is  just;  and  the  Court,  duly  acting  with  him, 
M'ciare^  would  compel  him  to  pay  the  principal,  interest  and  costSi 

^-  occasioned  by  his  delay.  It  may  be  said,"  he  adds,  *^  that 
this  is  a  relief  against  a  plaintiff  coming  for  relief.  I  con- 
sider these  persons  as  plaintiffs,  asking  an  injunction,  and 
impliedly  saying,  they  ask  it  upon  the  terms  of  putting  the 
plaintiff  (at  law,)  in  exactly  the  same  situation,  as  if  it  had 
been  determined  they  were  not  entitled;  for  otherwisci 
there  is  no  colour  of  justice  in  calling  upon  the  Court  to 
discuss  the  question,  whether  they  are  entitled  to  equitable 
relief.  These,  it  seems  to  me,  are  sound  principles,  and 
very  applicable  to  the  case  before  us.  There  are  also  seve* 
ral  cases  in  this  Court,  where  the  Court  in  order  to  render 
complete  justice,  have  gone  quite  as  far  as  the  Chancellor 
has  done  in  this  case.  1  will  only  refer  to  the  cases  by 
name.  •  Todd  y.  Bowyety  1  Munf.  447.  Fox  v.  Talia- 
ferrot  4  Munf.  243.  West  v.  Belches,  5  Munf.  187.  BaWs 
devisees  ▼.  BalPs  ex^rs.  and  widoWf  3  Munf.  279;  and 
Humphreys'*  adm*r.  v.  M^Clenachan^s  adm^r.  1  Munf. 
493,  a  very  strong  case. 

It  was  also  objected,  that  the  decree  was  erroneous,  ia 
giving  to  the  person  who  might  purchase  the  land  at  the 
sale  by  the  marshal,  the  benefit  of  the  bond  executed  by 
Pate  and  his  brothers  to  M^Clure  fy  Co.  and  conditioned 
to  remove  the  lien  of  Gait  on  the  land.  But  I  think  thi9 
part  of  the  decree  perfectly  correct,  and  so  clearly  equita- 
ble, tlMtt  I  rather  think  it  would  have  followed  without  the 
decree.  Nor  can  the  sureties  complain;  for,  it  does  not 
change  their  situation,  nor  affect  any  defence  they  may 
have  against  the  bond. 

Thus  far,  I  think  the  Chancellor  correct.  But  there  is 
one  part  of  the  decree,  from  which  I  feel  compelled  to  dis- 
sent It  is  that  which  suspends  the  sale,  till  the  defen- 
dants, or  some  one  for  them,  shall  give  bond  in  the  sum  of 
06000,  conditioned  to  pay  the  plaintiff  all  such  damages 
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&c. 


as  he  may  recover  of  them,  od  account  of  the  conduct  of    1826. 
the  defendant  Alexander ^  touching  the  bills  of  exchange.   J^^^!^ 
I  think  the  whole  record  shews,  that  the  plaintiff  has  suf*      Pate 
fered  no  damages  whatever  from  the  conduct  of  Alexan-  M'aiire 
der;  and  though  I  would  leave  the  plaintiff  free  to  bring 
a))y  suit  he  may  choose,  there  does  not  seem  to  be  the  least 
ground,  for  subjecting  the  defendants  to  give  the  bond. 

I  am  of  opinion,  therefore,  that  this  part  of  the  decree 
be  reversed,  the  residue  affirmed,  and  that  the  cause  be  re* 
manded  to  be  proceeded  in  accordingly. 

The  other  Judges  concurred,  and  a  decree  was  entered 
in  pursuance  of  the  foregoing  principles.* 

*  Judge  GiUEsv  absent. 


Harrison  v.  Tiernans. 
Twa  Sutt8m 
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A  bail  bond  which  is  retained  to  the  clerk's  office,  bat  which  specifiea  no  turn 

to  be  paid  by  the  obligor  Co  the  obligee,  is  a  raere  nullity. 
The  difference  between  deeds,  and  bills  of  exchange,  mnd  promissory  notes,  as 

to  the  DU)de  of  their  execxuion. 

These  were  two  actions  of  debt  brought  in  the  Superior 
Court  of  Law  for  the  County  of  Rockingham,  by  the  ap- 
pellees against  John  Clarke^  on  two  single  bills*  Each 
writ  was  endorsed,  "  Debt  on  single  bill.  Bail  required.'' 
These  writs  were  returned  executed,  with  O*  fV.  Harri" 
son  as  appearance  bail.  At  the  same  time,  papers,  pur- 
porting to  be  bail  bonds,  were  returned  to  the  clerk's  office. 
These  papers  were  in  the  usual  form,  signed  and  sealed  by 
John  Clarke  and  G.  W.  Harrison,  but  no  sum  it  mcn- 

VoL.  IV.  *     23 
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1826.    tioned  in  the  penalty  of  either  bond.     Declarations  were 
March,    g]^^  g„(|  office  judgments  obtained  against  the  defendant 
HarriMxi   and  G.  IV.  Harrison^  his  appearance  bail. 
Tienians.       Harrison  applied  for,  and  obtained  a  Supersedeas  to 
these  judgments,  from  a  Judge  of  this  Court. 

Wtckhanif  for  the  appellant,  referred  to  the  .case  of 
Shelton  v.  Pollock  fy  Co.  1  Hen.  &  Munf.  423^  as  decisive 
of  this  question. 

Nicholas^  for  the  appellees,  contended,  that  upon  gene- 
ral principles,  whenever  a  man  signs  a  bond  in  blank,  he 
gives  authority  to  another  to  611  it  up.  That  this  is  true 
of  negotiable  paper,  is  proved  by  Chitt.  on  Billsy  35, 
113.  4  Mass,  Rep,  45.  The  same  principle  exists  as  to 
bonds.  5  Mass.  Rep.  538.  But  the  case  of  bail  bonds 
is  still  stronger.  Our  Act  of  Assenfibly  prescribes  no  par- 
ticular form.  It  is  enough  for  the  sheriff  to  take  the  cn- 
gagement  of  the  bail,  that  the  principal  shall  appear  £^c. 
This  principle  undoubtedly  prevails  in  the  case  of  forth- 
coming bonds.  fVilson  v.  Beall^  4  Munf.  380.  Bart* 
ley  ^  Ferguson  v.  Yates^  2  Hen.  &  Munf.  398.  The 
omission  of  a  penalty  is  immaterial,  as  it  is  not  required. 

A  bond  may  be  with  or  without  a  penalty.  Such  an 
error  would  not  be  fatal  in  England,  where  the  Statute  is 
more  particular  than  in  this  country.  Sell.  Prac.  143. 
Rogers  v.  Reeves^  1  Term.  Rep.  418.  The  bond  is  not 
in  question  here. .  Judgment  has  been  obtained  against  the 
principal  and  bail,  in  the  original  suit. 

TVtckham  replied,  that  there  was  no  analogy  between 
the  case  of  a  bond^  and  a  mere  promissory  note,  or  a  bill 
of  exchange.  A  bond  is  a  deed  and  requires  delivery  to 
perfect  it.  As  for  the  Massachusetts  Case,  it  is  not  law. 
The  other  cases  cited,  are  wholly  inapplicable. 


] 
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March  28.     Judge  Cabell  delivered  the  opinion  of    1826. 

the  Court.*  cil:;;:^/ 

HarriMa 

It  was  decided  by  this  Court,  in  the  case  of  Shelton  V.  Tiemuis. 
Pollock  4-  Co.  1  Hen.  &  Munf  423,  that  if  the  Sheriff  re- 
turns a  writ  executed,  and  the  name  of  the  appearance 
bail,  but  does  not  return  the  bail  bond,  or  a  copy  thereof 
to  the  clerk's  office,  together  with  the  writ,  judgment  ought 
not  to  be  entered  against  the  bail,  but  against  the  Sheriff. 

In  the  case  at  bar,  the  Sheriff  returned  with  the  writ,  a 
writing  purporting  to  be  a  bail  bond,  but  which  specifies 
no  sum  of  money  to  be  paid  by  the  obligor  to  the  obligee; 
the  part  of  the  writing,  in  which  the  sum  of  money  in- 
tended to  be  paid  is  usually  inserted,  being  left  entirely 
blank.  And  the  question  is,  whether  such  a  writing  can 
be  regarded  as  a  good  bail  bond  ? 

**  A  bond  is  a  deed,  whereby  the  obligor  obliges  him- 
self to  pay  a  certain  sum  of  money  to  another,  at  a  day 
appointed.  If  this  be  all,  the  bond  is  called  a  single  one, 
simplex  obligation  but  there  is  generally  a  condition  ad- 
ded, that  if  the  obligor  does  some  particular  act,  the  obli- 
gation shall  be  void,  or  else  to  remain  in  full  force.''  2 
Black.  Com.  340.  The  obligation  to  pay  money,  is  then 
of  the  essence  of  a  bond,  and  is,  in  fact,  the  only  stipula- 
tion which  the  bond  contains.  But,  in  the  case  before  us, 
the  stipulation  is  to  pay  nothing.  It  is  no  bond;  it  is  a 
nullity. 

Nor  can  this  defect  be  supplied  by  the  recital  in  the  con- 
dition. The  condition  forms  no  part  of  the  obligation  or 
bond.  It  is  entirely  for  the  benefit  of  the  obligor;  stating 
matter  by  which  the  obligation  or  bond  may  be  discharged. 
He  may,  or  he  may  not  comply  with  it,  at  his  election. 
If  he  be  unwilling  or  unable  to  comply  with  the  condition, 
the  law  intends  that  the  bond  shall  charge  him.  But  how 
can  this  be,  when  the  bond  itself  is  a  nullity  ? 

*  Judge  Grbih  absent. 
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1826.  The  counsel  for  the  appellant,  endeavoured  to  assimilate 
•J^^]^  this  to  those  cases,  which  have  been  decided  according  to 
HarritoD  the  principles  settled  in  Busse/l  v.  Langstaffe^  Doug.  496, 
Xjcrotns.  ^"^^  Colles  v.  Emmet ty  1  H.  Black.  313,  concerning  bills 
of  exchange  and  pronnissory  notes.  According  to  those 
casesy  a  man  who  signs  his  name  to  a  blank  piece  of  paper, 
will,  under  certain  circumstances,  be  considered  as  giving 
authority  to  fill  it  up  with  a  bill  of  exchange  or  promissory 
note,  which  he  will  be  bound  to  pay.  But,  those  cases  were 
decided  on  a  principle  totally  inapplicable  to  this.  Bills 
of  exchange  and  promissory  notes,  are  not  deeds;  and  au- 
thority to  execute  them  may  be  given  by  parol,  or  infer- 
red from  circumstances.  But,  a  bail  bond  is  a  detd^  which 
cannot  take  effect  without  delivery;  and  this  delivery  can 
only  be  made  by  the  party  himself,  or  by  some  attorney 
legally  constituted  by  deed,  for  that  purpose.  Now,  the 
writing  in  question  could  not  take  effect  as  a  bail  bond  de- 
livered by  the  appellant  himself;  because,  being  blank  as 
to  the  sum  of  money  intended  to  be  paid,  it  was  as  a  bail 
bond,  a  mere  nullity.  Nor  could  it  take  effect  as  a  deed 
to  the  Sheriff,  authorising  him  to  execute  a  bail  bond  for 
the  appellant,  because  it  does  not  even  profess  to  have  such 
object  in  view. 

This  case,  therefore,  cannot  be  distinguished  from  that 
of  Shelton  v.  Pollock  fy  Co. 

The  Court  is  of  opinion  to  reverse  the  judgment  and  re- 
mand the  cause  to  the  Superior  Court,  that  it  may  be  sent 
to  the  Rulesy  that  it  may  be  proceeded  in  according  to  law. 
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Galloway  and  others  v.  Langhorke  and  Wife.      1826. 

May, 

The  inteDtion  is  to  g;ovem  in  the  ooostraetion  of  a  will.  Therefore,  where  a 
testator,  who  devised  bb  real  estate  to  bis  ohiklreo.aDd  also  a  snro  of  mooej 
to  one  of  tbeiD,  so  that  his  estate,  both  real  and  personal,  not  speci/lcaUff 
given,  shall  be  brought  into  etUmate^  and  divided  in  sueh  manner  as  to  make 
their  portions  equal ;  the  sum  of  money  bequeathed  as  aforesaid,  shall  be 
taken  into  the  general  estimate,  althoagh  the  terms  speci/icaUy  given  and 
ettimatet  do  not  strictly  apply  to  money,  it  being  the  plain  intention,  inferred 
from  the  whole  will,  to  make  all  hia  children  equal.  _ 

Interest  upon  interest  on  a  lega^,  will  not  be  allowed,  unless  the  testator  plain- 
ly requires  it 


Appeal  from  the  Chancery  Court  of  Xiynchburg. 

The  question  arose  under  the  will  of  James  Calloway ^ 
deceased.  The  testator,  after  devising  portions  of  his  real 
and  personal  estate  to  his  wife  and  children,  makes  the  fol- 
lowing provision  for  the  female  appellant,  one  of  his  chil- 
dren. ^*//em,  I  give  and  bequeath  unto  my  daughter, 
Catharine  Calloway^  the  mansion  house  of  land,  with 
the  mill  on  Lick  run,  and  all  the  personal  estate,  except 
the  slaves  that  1  have  given  to  my  wife,  after  the  termina- 
tion of  her  estate  thereto,  unto  my  said  daughter  and  her 
heirs  forever.  I  also  give  her  one  negro  named  Peggy ^ 
and  the  sum  of  1000/.  to  be  paid  to  her  by  'ihy  executors, 
as  herein  after  to  be  directed^  and  until  this  is  fully 
done  and  completed^  they  are  to  pay  her  annually  the 
interest  thereon.^^  He  then  devises  all  the  residue  of  his 
estate,  both  real  and  personal,  to  his  executors,  for  the  pur- 
pose of  paying  all  his  debts,  his  daughter  Lucy^s  legacy, 
and  the  legacy  to  his  daxkghter  Catharine^  at  her  inter- 
marriage^ or  arrival  at  the  age  of  twenty-one  years; 
and  for  these  purposes,  he  gives  his  executors  unlimited 
power  to  sell,  dispose  of,  rent,  hire  out,  &c.  the  above  men- 
*  tioned  property.  After  these  objects  are  satisfied,  he  em- 
powers his  executors  to  divide  the  residue  of  his  estate 
among  his  children  and  grand-children,  with  an  express 
injunction  to  make  his  children  equal  in  point  of  property. 
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1826.    The  will  then  proceeds,  *^  It  is  my  will  and  desire,  that  in 

^J^^  the  distribution  of  this  residuary  estate  by  my  executors, 

Caiiomij,  it  shall  be  so  done,  that  the  estate,  whether  real  or  personal^ 

*J,*'       or  both,  heretofore  and  not  specifically  given  to  my  chil- 

l*nghMT»e  dren,  or  either  of  them,  shall  be  brought  into  estimate^ 

and  each  charged  with  what  they  may  have  so  received^ 

and  this  residuum  to  be  so  divided,  as  to  make  each  equal 

to  the  other.'' 

The  testator  added  a  codicil- to  his  will,  declaring,  that 
instead  of  the  former  distribution  of  the  residue  of  his  es- 
tate, (which  he  apprehended  might  be  too  uncertain,)  his 
children  should  receive  their  respective  portions,  according 
to  **  the  estimate f  or  true  value  of  all  the  estate  they  have 
received,  or  may  specifically  receive  under  the  will,  and 
for  which  they  are  bound  to  account,  in  order  to  produce 
the  equality  contemplated  by  the  will.  He  proceeds  to 
affix  a  valuation  on  the  several  portions,  and  estimates  the 
value  of  Catharine* s  part  at  2300/.  He  then  concludes, 
*' These  sums  are  to  be  considered  by  my  executors  as  the 
standard  value  of  the  respective  estates,  and  no  further  es- 
timate is  to  be  made.'' 

The  bill  was  filed  by  Langhorne^  and  his  wife  CaihO' 
rinCf  against  the  executors,  alleging  that  the  estate  devised 
to  her  had  not  b^en  received  until  the      '    day  of  in 

the  year  ,  at  which  time  the  legacy  of  1000/.  with 

simple  interest  from  the  time  of  the  testator's  death  to  the 
time  of  payment,  was  paid:  that  the  executors  insisted, 
that  the  said  legacy  was  not  comprehended  in  the  said  suni 
of  2300/.  the  estimate  made  by  the  testator;  and  conse- 
quently, that  in  the  distribution  of  the  residuum,  so  as  to 
equalize  the  childrens'  portions,  the  complainants  should 
be  charged  with  the  1000/.  over  and  above  the  2300/. 
whereas  they  conceive,  that  the  said  sum  of  2300/.  com- 
prehends all  the  property,  real  and  personal,  specifically 
devised  to  the  female  plaintifi*:  that  by  the  will,  the  execu- 
tors were  expressly  directed  to  pay  to  the  female  plaintiff^ 
annually,  the  interest  on  the  said  1000/.  that  is  60/.  which 
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was  the  only  provision  made  for  her  maintenance,  until     1826. 
the  payment  of  the  principal:  that  this  annuity  was  with-  y^^,^^ 
held  for  many  years;  they  therefore  insist  that  they  are  en-  CnWowj^ 
titled  to  receive  interest  on  the  said  60/.  until  the  principal        ^' 
was  paid.     They  pray,  that  the  executors  may  be  made  to  ^J^^^J^* 
account  for  the  plaintiff  Catharine^s  proportion  of  the  re- 
siduum, after  estimating  the  property  devised  to  her,  in- 
cluding the  said  money  legacy,  at  the  sum  of  2800/.  and 
that  they  be  required  to  pay  interest  on  the  annuity  of  60/. 
so  long  as  that  annuity  was  withheld. 

The  executors,  in  their  answer,  admit  all  the  facts  stated 
io  the  bill,  and  bein^  only  anxious  to  discharge  their  duty 
correctly,  they  submit  the  constroction  of  the  will  to  the 
Court.  Tjie  other  defendants  answered,  resting  on  the  ob- 
jections which  have  been  briefly  stated  in  the  bill. 

Depositions  were  taken;  but  as  they  were  not  consider- 
ed in  the  decree  of  this  Court,  they  are  omitted. 

The  Chancellor  decreed,  that  in  the  distribution  of  the 
residuary  estate  of  James  Calloway ^  deceased,  his  execu- 
tors ought  not  to  pay  interest  on  the  interest  of  the  legacy 
of  1000/.  bequeathed  to  the  plaintiff  Catharine ;  that  the 
said  legacy  forms  a  part  of  the  2300/.  mentioned  in  the 
codicil  to  the  will  of  the  testator;  and  that  for  the  legacy* 
and  other  property  devised  to  them,  the  plaintiffs  are  to  be 
charged  only  with  the  sum  of  2300/.  in  the  distribution. 

The  defendants  appealed. 

Wickhanty  for  the  appellants,  contended  tha?  parol  evi- 
dence might  be  received  to  explain  the  will  in  this  case. 
For  this  he  referred  to  Shelton  v.  Shelton^  1  Wash.  45. 
Kennon  v.  M^ Roberts^  lb.  .96.  Reno  v.  Davis,  4  Hen. 
&  Munf.  283.  The  testator  did  not  mean  that  the  1000/. 
should  be  estimated;  nor  could  he  have  applied  the  terms 
**  specifically  given,^^  to  money.  Those  terms  apply  only 
to  property  f  not  money.  The  codicil  is  liable  to  the  same 
observation.     It  speaks  of  property  estimated. 


i 


184  Court  of  Jlppeals  qf  Virginia. 

1826.        Aa  to  the  question  of  interest,  it  never  is  paid  on  a  le- 
vj^lw/  S^^y  payable  in  /uturo,     I  Fes.jun.  451. 

Calloway, 
Sec 

v.*  Leighy  for  the  appellees. 

Langhorae 

&UX. 

Parol  evidence  is  not  admissible  in  this  case.  There  was 
nothing  absurd  in  estimating  a  sum  of  money,  where  the 
testator  had  made  different  provisions  for  his  children,  some 
in  property,  some  in  money,  &c.  In  like  manner,  the 
term  ''specifically,"  is  not  used  technically,  but  means 
''particularly."  If  the  money  is  not  brought  into  hotch" 
pot  J  the  legacies  will  be  unequal,  while  the  testator  clearly 
intended  equality.  The  codicil  explains  the  will  to  mean 
all  the  estate  which  he  had  given,  of  every  kind  whatso* 
ever,  to  render  the  portions  equal.  The  phrase  ^^accountf^' 
applies  to  money. 

As  to  the  interest^  it  was  nothing  more  than  a  bequest 
of  60/.  per  annumy  for  Ihe  maintenance  cfa  child.    This, 
is  not  the  case  of  a  debty  but  it  was  a  voluntary  gift;  and 
the  donor  might  give  compound  interest  if  he  pleased. 

May  5.  The  President  delivered  the  opinion  of  tht 
Court.* 

It  seems  to  be  very  clear,  that  the  testator  intended  that 
his  children  should  take  equal  portions  of  his  property.  He 
expressly  declares  his  design  to  be,  to  make  all  his  chil- 
dren eq.jaf  in  point  of  property.  That  it  was  to  be  an 
equal  portion,  in  relation  to  what  he  had  specifically  de- 
vised to  them,  and  not  in  relation  to  his  whole  estate,  in- 
cluding money,  is  not  to  be  inferred  from  the  use  of  the 
words,  **w/iwr//e,"  and  ^^specifically  devised^^^  in  the 
will,  as  was  argued.  Words  in  a  wilf  are  to  be  construed 
according  to  the  subject  matter  to  which  they  are  made  to 
apply,  by  the  whole  context  of  the  will.     Though  money 

*  Jadge  CoALTZB  abient. 
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cannot  be  estimated  or  valued,  in  the  strict  sense  of  those    1826. 
terms;  yet,  as  it  was  his  purpose,  more  than  once  expressed,   v-^-yil^ 
to  make  the  fortunes  of  his'  children  equal,  to  that  purpose  Calloway, 
money  may  be  estimated  and  valued.     So  also,  it  may  be        «/ 
said  to  be  specifically  devised.     This  last  expression  also,     ifST*' 
may  have  been  used  to  distinguish  the  several  bequests 
from  the  residuum.     In  the  codicil,  which  is  to  be  taken 
as  a  part  of  the  will,  the  expression  ^^ previously  given^^' 
and  the  term  *^ provision ^^*  are  also  used  in  reference  to 
the  same  subject.     They  clearly  include  money,  as  well 
as  specific  property.     Money  may  be  given^  and  is  also  in- 
cluded in  the  term  *^ provision.^^ 

As  to  the  claim  to  interest  upon  interest  on  the  1000/. 
legacy,  there  is  nothing  in  the  will  to  justify  it.  The  tes- 
tator may  have  designed  it  as  maintenance,  until  the  death 
of  his  wife,  when  provision  is  made  for  the  legatee;  but  he 
calls  it  interest^  which  does  not  generally  carry  interest; 
and  if  he  intended  that  it  should,  he  would  have  said  so. 
Such  a  construction  would  also  make  the  portion  unequal, 
which  was  intended  to  be  equal. 

The  decree  is  therefore  to  be  affirmed. 
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1826.       Farmers'  Bank  of  Virginia  v.  Reynolds. 

Maif. 

Where  a  bftnk  note  it  cut  in  two,  and  one  half  lent  by  mail  and  lost,  the  bolder 
of  the  remaining  half  bat  a  right  to  demand  payment  at  the  Bank,  upon  pre* 
•entattoD  of  the  half  in  hit  postestion,  proving  ownerthip,  and  giving  bond 
vith  adequate  leourity  for  the  indemnification  of  the  Bank. 

But  if  theae  pre-requisitet  are  not  complied  with,  and  the  Bank  is  tued  in  cod- 
aequence  of  refuting  payment,  the  holder  shall  not  recover  interest  or  oottt , 
aUhongh  Ite  may  perform  the  condiiioDt  after  the  ami  m  brought. 

This  was  an  appeal  from  the  Chancery  Court  of  Rich- 
mond. 

John  Reynolds  of  Ohio,  sent,  by  mail,  to  his  partner, 
Isaac  Reynolds^  in  Baltimore,  the  halves  of  three  notes  of 
the  Farmers'  Bank  of  Virginia,  amounting  to  $  210.  John 
Reynolds  afterwards  sent,  by  mail,  the  corresponding 
halves  of  the  bank  notes.  The  first  letter,  enclosing  the 
halves  of  the  bank  notes,  was  duly  received  by  Isaac  Rey^ 
nolds  ;  but  the  second  letter,  containing  the  corresponding 
halves,  never  came  to  hand,  and  have  never  been  heard  of 
since.  The  lost  halves  were  advertised  in  newspapers  of 
Washington,  Cincinnati,  and  Baltimore. 

Reynolds  fy  Co.  filed  a  bill  against  the  Farmers^  Bank^ 
setting  out  the  foregoing  facts,  and  charging  that  the  half 
notes  in  their  possession  had  been  presented  for  payment, 
but  that  the  Bank  had  refused;  although  they  offered  good 
and  sufficient  security  to  indemnify  the  said  Bank  against 
the  future  appearance  of  the  corresponding  halves,  so  lost 
or  stolen.  They  therefore  pray  that  the  Bank  may  be  de- 
creed to  pay  the  amount  of  the  said  notes,  &c. 

The  Bank,  by  its  proper  officers,  answered,  that  the 
plaintiffs  had  never  proved  their  ownership  of  the  said 
notes,  except  by  the  affidavits  of  the  parties  themselves, 
which  are  not  admissible  evidence:  that  the  Banks  in  Rich- 
mond had  adopted  a  reguUtion,  that  they  would  not  pay 
half  notes,  except  under  the  decision  of  some  competent 
tribunal;  which  regulation  they  have  made  public.  The 
answer  requires,  that  the  plaintiffs  shall  give  bond  with  am- 
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pie  security  to  indemnify  the  Bank,  and  contends,  that  as    1826. 
the  Bank  has  been  in  no  default,  it  ought  not  to  be  sub-  yj^^^ 

jected  to  costs,  be.  FArmert' 

A  deposition  was  taken,  by  which  it  appeared  that  the       ^\ 
half  notes  mentioned  in  the  bill,  were  enclosed,  as  therein  '^«yjjj|<'^8' 
stated,  to  Isaac  R^ynoldSy  in  Baltimore:  that  they  were 
either  lost  or  stolen;  and  immediately  advertised. 

The  Chancellor  decreed  that  the  Bank  should  pay  to 
Reynolds  fy  Co.  the  sum  of  $  210  with  interest  from  the 
time  of  the  presentation  of  the  half  notes  at  the  Bank,  un- 
til payment,  and  the  costs  of  this  suit ;  but  the  effect  of 
the  decree  to  be  suspended,  until  the  plaintiffs  shall  have 
entered  into  bond  with  good  security,  to  the  defendants, 
in  the  penalty  of  ^420,  against  the  claims  of  any  persons, 
who  might  thereafter  come  against  them,  in  consequence 
of  having  the  possession  of  the  halves  of  the  said  notks. 

The  defendants  appealed. 

Nicholas  and  Leighj  for  the  appellants. 

Sacchus,  for  the  appellees. 

May  6.  Judge  Cabell  delivered  the  opinion  of  the 
Court. 

The  evidence  in  this  cause  sufficiently  establishes,  that 
the  appellees  are  the  bona  fide  owners  of  the  bank  notes  in 
the  bill  mentioned:  that  the  said  notes  were  cut  into  two 
parts  for  the  purpose  of  being  transmitted  by  the  mail;  and 
that  one  half  of  each  of  the  said  notes  was  lost,  in  conse- 
quence thereof.  The  Chancellor,  therefore,  was  clearly 
right,  according  to  the  case  of  The  Bank  of  Virginia  y. 
IVardy  6  Munf.  166,  in  giving  to  the  appellees  the  amount 
of  the  said  notes,  on  their  entering  into  bond  with  adequate 
security,  for  the  indemnity  of  the  appellants. 

The  only  questions  are,  as  to  the  propriety  of  compel- 
ling thettppellants  to  pay  interest  and  costs. 
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182(T.        Interest  is  in  the  nature  of  dannages  for  improperly  with- 
y^a^^  holding  a  debt,  beyond  the  time  when  it  ought  to  be  paid. 
Farroert*  But  the  appellants  were  in  no  default  whatever,  in  not  pay- 
V    *  ing  the  notes  in  this  case.     Banks  are  under  no  obligation 
^Co*****^  seek  out  their  creditors;  they  are  bound  to  pay  only  oq 
a  demand  for  payment  made  at  their  offices  of  discount  and 
deposit     And  in  the  case  of  the  presentation  of  the  moiety 
of  a  note,  the  demand  for  payment  at  the  Bank,  must  be 
accompanied  with  such  evidence  of  the  ownership  of  the 
note,  as  ought  to  satisfy  the  Bank.      The  Bank  of  Vir- 
ginia V.  Ward^  6  Munf.  166.     The  demand  in  the  case 
before  us,  was  unaccompanied  by  any  such  evidence.  That 
demand,  therefore,  imposed  no  obligation  to  pay  the  princi- 
pal, and  of  course,  could  give  no  claim  for  interest.     Suf- 
ficient evidence  of  ownership  has  been  exhibited  since  the 
instit^ion  of  this  suit;  but  no  demand  of  payment  has  been 
made  at  the  Bank,  since  that  evidence  was  taken.      The 
appellees,  therefore,  are  not  yet  in  default,  and  consequent- 
ly ought  not  to  pay  interest. 

The  question  of  costs  is  still  plainer.  Costs  are  given 
or  withheld  at  the  discretion  of  a  Court  of  Chancery;  and 
the  sound  exercise  of  this  disc/*etion  forbids  the  imposition 
of  costs  on  a  part}',  in  no  wise  in  the  wrong. 

The  decree,  therefore,  is  affirmed,  so  far  as  it  directs  the 
payment  of  the  amount  of  the  notes  in  the  bill  mentioned, 
but  is  to  be  reversed,  so  far  as  it  directs  the  payment  of 
interest  and  of  costs  by  the  appellants.  And  the  appellants 
are  to  recover  their  oostS|  both  in  this  Court  and  in  the 
Court  of  Chancery. 
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GUXNINGHAH  V.  MiTCHELL. 

Two  Suit8. 


A.BUC.  execute  a  forthcoming  bond,  to  releaie  the  goods  of  A,  taken  in 
execution.  C.  pays  the  debt,  and  moves  against  B.  as  a  principal  in  the  bond. 
There  is  nothing  in  the  bond  to  shew  whether  B,  was  principal  or  sarety. 
B.  contends  that  he  was  only  a  turety  jointly  with  C,  The  Court  below 
give  judgment  for  C.  on  the  motkn.  No  evidence  is  in  the  record  to  shew 
whether  B.  was  surety  or  prinSpal.  The  judgment  was  aflSrmed  in  this 
Court,  as  it  wiH  he  presumed,  that  the  Court  below  had  evidence  before 
them,  that  B,  was  a prineipal  tavd  not  a  ntrety. 

Papers  inserted  in  the  record  by  the  clerk,  cannot  be~eonsidered  as  part  of  the 
record  unless  tht^  are  made  so  by  the  party  wkhii^  to  avail  himself  of  them. 

A  Sheriff's  return  may  be  eontraifieted  bj  evidence  aUmuU  .•  in  which  case  the 
Sheriff  himself  would  be  «  competent  witness  to  prove  its  truth.  But  after 
judgment  by  default^  a  party  cannot  object  in  an  Appettate  Court,  to  the  truth 
of  the  return. 
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This  was  an  appeal  from  the  Superior  Court  of  Law  for 
Spottsylvania  county.     The  case  was  this: 

Two  motions  were  made  upon  due  notice,  by  Reuben 
Mitchell^  against  Joshua  Long  and  James  Cunningham^ 
for  the  sums  of  0215  73,  and  0455  91,  money  which  he 
had  paid  as  surety  on  two  forthcoming  bonds  executed  by 
Long  and  Cunninghamy  and  himself  as  their  surety. 
The  clerk  certifies,  that  the  plaintiff,  in  support  of  his  mo- 
tions, introduced  two  executions  against  Long  and  Cun- 
ninghanij  his  appearance  bail,  and  forthcoming  bonds  in 
pursuance  thereof.  These  bonds  are  executed  by  Long^ 
Cunningham  and  Mitchell^  reciting  in  the  condition,  that 
a  Fi.  Fa.  had  issued  against  the  goods  and  chattels  of  Long 
and  Cunningham^  his  appearance  bail,  a  negro  man  &c.  of 
Long^s  taken  and  released  upon  giving  the  said  bond;  but 
they  do  not  state  whether  Cunningham  was  a  principal 
obligor  or  a  surety.  They  only  state  that  Long  **  hath 
tendered  the  above  bound  Reuben  Mitchell^  as  security, 
&c.''  The, Sheriff  states  in  his  returns,  that  the  forthcom- 
ing bonds  were  taken  of  the  said  Long  and  Cunningham, 
with  Mitchell  as  surety.     Judgments  were  obtained  on 


1826. 

May. 
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1826.    these  forthcoming  bonds,  exeoutions  issued,  and  the  money 
*vJ^L/  ^^^^  ^y  Mitchell,  as  appears  by  the  return  of  the  Sherifll 
Cunning-       On  these  motions,  judgments  were  rendered  by  default; 
and  Cunningham  obtained  a  supersedeas. 


ham 
Mitchell. 


Stanardy  for  the  appellee. 

No  Counsel,  for  the  appellant. 

• 

The  principal  question  made,  was,  whether,  upon  this 
record,  Cunningham  was  to  be  considered  as  a  surety  or 
a  principal  obligor.  The  counsel  for  the  appellee,  relied 
on  the  case  of  Preston  v.  The  Jluditor,  1  Call,  471,  to 
shew  that  it  ought  to  be  presumed,  that  the  Court  below 
had  evidence  that  Cunningham  was  a  principal  and  not 
a  surety;  and  that  if  the  appellant  contested  that  point,  he 
ought  to  have  made  his  evidence  part  of  the  record. 

May  9.  Judge  Orxsn  delivered  the  opinion  of  the 
Court. 

In  these  cases,  the  defendant  in  supersedeas  having  given 
due  notice  that  he  should  move  for  judgments  against  the 
plaintiff  in  supersedeas  and  Joshua  Long,  for  money  paid 
for  them,  as  their  surety,  under  execution;  the  defendants 
in  the  motions  failed  to  appear,  and  judgments  were  givea 
according  to  the  notice.  The  proofs  upon  which  the  judg- 
ments were  given,  do  not  appear  in  the  records.  The 
plaintiff  in  supersedeas,  having  obtained  copies  of  the  re- 
cords, and  also,  certain  pap^s  which  the  clerk  certifies 
were  the  evidence  upon  which  the  judgments  were  ren- 
dered, objects  that  the  judgments  were  erroneous,  because 
it  appears  from  the  papers,  certified  by  the  clerk  as  the  evi- 
dence, that  in  truth,  Mitchell  v^s  not  the  surety  for  Cun- 
ningham, but  for  Long  only;  and,  ih?X^Cunning?utn% 
was  a  joint  surety  with  Mitchell  for  Lang,  the  principal 
debtor.     From  these  papers  it  appears  that  two  suits  were 
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brought  against  Longy  and  Judgments  were  rendered  against    1826. 
Longzuii  Cunningham  as  his  appearance  bail;  upon  which  ^^!^^^ 
executions  issued  and  were  levied  upon  Long^s  property.   Canning, 
which  was  restored  upon  his  tendering  Mitchell  as  his  su-        ^ 
rety  in  forthcoming  bonds.     Cunn/n^Aam  joined  in  these   ^Heheiu 
bonds;  but  it  is  not  said  upon  the  face  of  the  bonds,  whether 
he  joined  as  principal  or  surety.     The  Sheriff's  returns 
upon  the  executions  state,  that  forthcoming  bonds  had  been 
taken  of  Long  and  Cunningham,  with  Mitchell  as  his 
surety^  and  forfeited.      Executions  were  awarded  upon 
these  bonds,  and  being  issued,  were  paid  to  the  Sheriff  by 
Mitchell. 

If  the  papers  which  disclose  these  facts  could  be  con- 
sidered as  properly  a  part  of  the  record,  the  judgments 
were  right  upon  the  merits,  taking  the  Sheriff^s  returns 
that  Ijong  and  Cunningham  were  the  principals  and 
Mitchell  the  surety,  to  be  true.  These  returns  did  not 
contradict  the  evidence  afforded  by  the  executions  and 
bonds.  Although  Cunningham  appears  to  have  been 
Xon^'j^ppearance  bail  in  the  first  instance,  and  the  exe- 
cutions issued  against  him  in  that  character,  yet  he  might 
have  stipulated  with  Mitchell  to  execute  the  bonds  as  prin- 
cipal, and  to  save  him  harmless,  as  an  inducement  to  Mitch* 
ell  to  execute  them  as  surety;  and  Mitchell  might  hd^ye 
refused  to  execute  the  bonds  on  any  other  terms.  The 
bonds  themselves  do  not  ascertain  whether  Cunningham 
executed  them  as  principal  or  surety,  and,  as  in  all  other 
eases  of  joint  bonds,  the  question  whether  one  was  princi- 
pal and  another  surety,  was  to  be  solved  by  evidence  ali- 
unde. Cunningham  might  have  contradicted  the  Sheriff^s 
return;  and  in  that  case,  the  Sheriff  himself  would  have 
been  a  competent  witness  to  prove  its  truth.  He  cannot 
now,  after  submitting  to  a  judgment  by  default,  object,  in 
this  Court,  to  the  truth  of  tSe  return;  for  it  cannot  be  here 
supported  by  parol  proof,  as  it  might  have  been  in  the 
Court  below,  if  it  had  been  there  objected  to. 
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1826.        But)  the  certificate  of  the  clerk,  that  those  papers  were 
^J^5[^  the  evidence  upon  which  the  judgments  were  founded. 
Cunning-  cannot  be  received  as  a  part  of  the  records.     His  certifi- 
*^™      cate  to  that  effect  can  have  no  more  effect  than  that  of  any 
Miuheil.  Qther  individual.     He  may  certify  that  such  records  exist 
in  his  office,  but  not  what  use.  was  made  of  them.     That 
ought  to  have  been^shewn  by  the  record;  and  it  was  the 
duty  of  the  party  wishing  to  avail  himself  of  the  fact,  to 
have  it  made  a  part  of  the  record.     We  are  bound  to  con- 
sider the  fact,  that  Mitchell  was  surety  for  Lont^  and 
Cunningham^  which  was  the  foundation  of  the  motions, 
was  properly  in  proof  before  the  Court,  and  this  was  the 
ground  of  the  judgment  in  Preston  v.  The  Auditor^  1 
Call,  471. 
The  judgments  should  be  affirmed. 


4    19-if 

1826.  '  COTTOM  V.  CoTTOM.  , 

May, 

* 

When  Uie  jadgment  of  a  eompeUnt  Court  U  pronounoed  on  tnj  qoectioo,  it 
is  oonelutire  oo  all  other  Uibunals,  until  it  n  rerencd  bjr  a  regular  oourK  of 
proceeding!. 

Ther«:fore,  where  two  suoceitive  applieationt  are  made  to  a  County  Court  for 
adminiitration,  and  rejected  |  appeals  taken  to  the  Cireuit  Court  from  both 
decbions,  and  the  judgment*  or  the  County  Court  affirmed  {  upon  an  appeal 
to  this  Court  on  the  tecond  case,  the  Court  cannot  rererse  the/^r«r  judgment* 
and  grant  administration. 

Appeal  from  the  Superior  Court  of  Law  for  the  town  of 
Petersburg.     The  case  was  this: 

In  September,  1823,  Samuel  Cottom^  moved  the  Hus- 
tings Court  of  Petersburg,  for  administration  of  the  estate 
of  Richard  Cottom,  deceased,  by  whose  will  the  said 
Samuel  had  been  appointed  executor.     The  Court  being 
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equally  divided,  the  motion  was  over-ruled,  and  an  appeal    1826. 
taken  to  the  Superior  Court,  where  the  judgment  of  the  y^^^fl^ 
Court  of  Hustings  was  affirmed.  Cottom 

In  August,  1824,  Samuel  Cottom  made  a  second  appli-   Couoro. 
cation  to  the  Hastings  Court  to  be  permitted  to  qualify  as 
executor  as  aforesaid;  which  motion  was  again  over-ruled, 
and  the  administration  with  the  will  annexed,  was  granted 
to  Charlotte  Cottom^  the  widow  of  the  said  Richard, 

Samuel  Cottom  filed  a  bill  of  exceptions  to  the  opinion 
of  the  Court,  setting  forth  the  evidence  by  which  his  mo- 
tion had  been  supported;  but,  as  this  Court  decided  the  case 
on  the  ground  of  jurisdiction^  it  will  be  unnecessary  to 
insert  that  evidence  here. 

Samuel  Cottom  appealed  to  the  Superior  Court,  where 
the  judgment  of  the  Court  of  Hustings  was  affirmed.  From 
this  second  judgment,  he  appealed  to  this  Court;  but  no 
appeal  was  taken  from  the  first  judgment. 

Daniel,  for  the  appellant. 

Spooner  and  May,  for  Charlotte  Cottom,  the  appellee. 

The  argument  turned,  principally,  upon  the  merits  of 
the  judgment  of  the  Hustings  Court,  in  rejecting  the  ap- 
plication of  Samuel  Cottom;  and  it  wad  urged,  in  addi- 
tion, by  the  appellee's  counsel,  that  the^^r^/'judgment  was 
not  appealed  from,  and  must  be  a  bar  to  any  future  appli-' 
cation  on  the  same  subject,  until  it  was  reversed.  For  this 
doctrine,  they  referred  to  the  case  of  fVebb  v.  McNeil,  3 
Munf.  184. 

May  10.  The  President  delivered  the  opinion  of  the 
Court. 

The  proceedings  on  the  first  application  of  the  appellant 
to  qualify  as  the  executor  of  Richard  Cottoniy  his  testator, 
ought  to  have  put  at  rest  the  controversy  now  before  the 
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1826.    Court     The  record  of  those  proceedings  was  properly  be* 
y^^^^^  fore  the  Circuit  Court,  upon  the  appeal  from  the  second 
Cottom    order  of  the  Hustings  Court,  refusing  to  permit  the  appel- 
CoSom.   la^^  ^o  qualify  as  executor  as  aforesaid.     The  Circuit  Court 
had  both  appellate  and  original  jurisdiction  of  the  contro- 
versy; and  thfe  record  of  the  proceedings  on  the  first  appH* 
cation  to  qualify,  was  properly  presented  to  it  as  a  bar  to 
the  application  in  the  second  instance.     Until  the  judg- 
ment of  a  Court  of  competent  jurisdiction,  upon  the  same 
matter^  Is  reversed  in  a  course  of  regular  proceedings  on 
it,  a  resort  to  any  other  tribunal^  or  to  the  same  tribunal, 
for  its  judgment  on  the  same  controversy,  is  inadmissible. 
Though' the  Hustings  Court,  on  the  first  application  by  the 
appellant  to  qualify  as-executor,  was  divided,  and  only  inr- 
tually  refused  his  application,  yet,  an  appeal  lay  to  the 
Circuit  Court  from  that  refusal,  and  was  prosecuted  by  the 
appellant  here  to  a  judgment  against  him;  from  which,  he 
failed  to  appeal  to  this  Court.     The  record  of  those  pro- 
ceedings is,  therefore,  not  before  this  Court,  for  the  pur- 
pose of  re-viewing  the  judgment  against  him  in  that  case; 
although  it  was  properly  before  the  Circuit  Court,  io  the 
proceedings  now  appealed  from,  as  a  bar  to  any  further 
application  to  qualify  as  executor,  no  pleadings  being  re- 
quired in  such  case;  and  orconsequence,  is  also  now  before 
this  Court  for  the  same  purpose. 

Without  ndlicing,  therefore,  the  other  points  made  in  the 
argument,  the  judgment  is  to  be  aflSrmed. 
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Jackson  v.  Arnold.  1826. 

May^ 

The  prineipal  and  mtttj  to  a  bond  obtain  an  injanction  to  a  Judgment  againat 
them.  I1ie  surety  dies  pending  the  suU  in  Chancer}*.  Afler  referring  the 
cause  to  a  Commissioner,  exceptions  to  the  report  on  account  of  set-offs'  dis- 
allowed, (some  of  which  were  claimed  by  the  surtty  himself,)  and  the  Court 
rejecting  them«  because  not  filed  in  time,  the  injunction  is  in  part  dissolved, 
and  in  part  perpetuated  ,^  without  making  the  representatives  of  the  deceased 
plaintiGT,  a  party.  This  proceeding  is  erroneous.  A  rule  should  have  been 
given  him,  at  the  instance  of  the  defendant,  that  unless  he  revived  th6  suit 
by  an  appointed  time,  the  ii\)unctkm  should  stand  dissolved. 

Thisu;ase  was  submitted  by  counsel^  and  the  following 
opinion  gives  a  sufficient  history  of  it. 

May  11.  Judge  Gbsen  delivered  the  opinipn  of  the 
Court. 

The  appellant  Edward  Jackson^  and  John  Jackson^ 
filed  their  bill  against  the  ^rnolds^  and  obtained  an  injunc- 
tion to  a  judgment  obtained  by  them  upon  a  bond  in  which 
Edward  Jackson  was  principal^  and  John  Jackson  surety. 
In  the  progress  of  the  cause,  the  accounts  between  the  par- 
ties were  referred  to  a  commissioner,  who  made. his  report 
on  the  12th  of  October,  1820.  On  the  16th  of  October, 
1821,  it  was  suggested  that  John  Jackson  had  departed  this 
life  since  the  last  Term;  and  the  cause  came  on  to  be  finally 
heard,  as  to  the  surviving  plaintiff  and  the  defendants.  By 
the  decree  of  the  Court,  the  injunction  was  in  part  dis- 
solved, and  in  part  perpetuated.  Exceptions  to  the  report 
were  filed  by  the  plaintiffs,  on  the  8th  day  of  May,  1821, 
which  were  disregarded  by  the  Court,  because  they  had  not 
been  filed  within  the  time  prescribed  by  the  rules  of  the 
Court  Amongst  other  claims  to  set-offs  against  the  bond, 
submitted  to  the  commissioner,  rejected  by  him,  and  in- 
sisted on  by  the  exceptions,  were  two  claimed  by  John 
Jackson^  the  surety,  on  a  receipt  alleged  to  have  been  ex- 
ecuted by  George  Arnold^  for  45/.  as  paid  expressly  on 
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1826.    account  of  the  bond,  proved  by  the  subscribing  witness, 
^J^^fJ^  but  denied  upon  oath  by  George  •Arnold;  the  other,  for 

Jackson    26,  a  debt  due  to  him  by  James  Jlrnold^  admitted  by  the 

Arodw.    latter. 

The  representative  of  John  Jackson^  who  had  been  a 
party  to  the  suit,  was  interested  in  the  fate  of  this  injunc- 
tion; and  it  ought  not  to  have  been  dbsolved,  without  af- 
fording him  an  opportunity  to  be  heard.  This  opportu- 
nity should  have  been  given  to  him,  by  making  a  rule  upon 
him,  at  the  instance  of  the  defendants,  if  they  chose  to 
make  a  motion  to  that  effect;  that  unless  he  revived  the 
suit  by  an  appointed  time,  the  injunction  should  stand  dis- 
solved. If  he  failed  to  revive  accordingly,  the  injunction 
might  have  been  dissolved  in  whole  or  in  part,  as  to  John 
Jackson^  if»  upon  a  hearing  as  to  Edward  Jackson^  it 
ought  to  have  been  dissolved,  in  whole  or  in  part,  as  to 
him.  The  hearing  of  the  cause,  as  to  Edward  Jadksony 
was  therefore  premature;  and  it  would  not  be  proffer,  in 
this  Court,  now  to  examine  the  merits  of  the  cause,  in  the 
absence  of  the  representative  of  John  Jackson^  who  has  had 
no  opportunity  to  be  heard. 

On  this  ground,  the  decree  should  be  reversed,  and  the 
cause  remanded. 
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The  Trustees  of  the  Pbesbytbrian  Church       1826. 

May, 

Mansom,  &c. 

IndividoAb  who  oootract  Ibr  the  benefit  of  a  company  or  loeietj ,  where  the 

orecKt  is  giyeo  to  them,  and  not  to  their  constiiuenti,  are  personally  liable. 
The  prineiples  of  Smith  t.  Markt,  S  Rand.  449,  ooofirmed. 

This  was  an  appeal  from  the  Richmond  Chancery  Court, 
where  Manson  and  Sturdivani  filed  a  bill  against  Park- 
hill  and  others,  trustees  or  committee  for  building  the  First 
Presbyterian  Church  in  the  City  of  Richmond.  The  bill 
states,  that  the  plaintiffs  entered  into  a  contract  with  the 
persons  above  mentioned,  in  their  character  aforesaid,  to 
erect  the  First  Presbyterian  Church  in  the  City  of  Rich- 
mond; and  that  after  the  work  on  the  main  building  was 
completed,  a  new  contract  was  made  between  the  plaintiffs 
and  two  of  the  same  committee  or  trustees,  for  the  con- 
struction and  completion  of  a  steeple  to  the  said  church: 
that  the  said  contract  was  made  with  the  persons  aforesaid, 
with  the  consent  and  authority  of  the  other  members  of  the 
said  committee  or  trustees:  that  the  plaintiffs  did,  accord- 
ingly, proceed  with  and  fully  complete  a  steeple  for  the 
said  church:  that  the  contract  was  made  with  the  said  trus- 
tees, and  none  other,  solely  on  their  credit  and  responsi' 
bilitt/y  and  the  individual  contributors  or  subscribers  were 
unknown  to  the  plaintiffs,  and  still  are  so:  that  frequent 
application  has  been  made  for  an  adjustment  and  payment 
of  their  account,  but  to  no  purpose:  that  a  measurement  of 
the  Vork  performed  was  effected  under  a  mutual  order  of 
the  plaintiffs  and  three  of  the  said  committee;  but  the  said 
committee  have  totally  failed  and  refused  to  pay  the  same. 
The  bill  prays,  that  the  defendants  may  be  compelled  to 
pay  the  sum  of  money  due  as  aforesaid,  &c. 

Several  of  the  defendants  answered,  alleging  that  the  sum 
i^ipulated^  for  had  been  fully  paid;  but  it  is  unnecessary  to 
go  into  detail,  as  the  cause  was  decided  on  the  question  of 
jurisdiction. 
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1826.        The  Chancellor  decreed  in  favor  of  the  plaintiffs;  and  the 
^jJ^JSI^  defendants  appealed  to  this  Court. 

Pretbyte- 

mo  Church      -^^^^  ^^^  fFickhom,  for  the  appellants. 

Maoaoa, 
ke. 

Bacchus,  for  the  appellees. 

May  10.     Judge  Carr  delivered  his  opinion. 

In  this  case,  the  appellants  made  a  contract  with  the  ap- 
pellees, in  their  character  of  trustees  for  the  pew*holders  of 
the  churchy  whereby  they  employed  them  to  finish  the 
steeple.     They  did  so.     The  parties  disagreed  about  the 
contract,  and  the  appellees  filed  this  bill.     It  seeks  no  dis- 
covery;  states  no  difficulty  in  the  way  of  proceeding  at  law; 
nor  any  other  reason  for  coming  into  equity,  except  that 
equity  could  do  more  complete  justice,  by  apportioning 
the  debt  among  the  defendants.     There  could  have  been 
no  difficulty  from  the  trustees  being  fiduciary  characters; 
for,  we  know  from  fFillis  v.  M' Williams,  Cullen  v.  The 
Duke  qf  Queensbury,  and  many  other  oases,  that  indivi- 
duals who  contract  for  the  benefit  of  a  company  or  society^ 
where  the  credit  is  given  to  them,  and  not  to  their  consti- 
tuents, are  personally  liable;  and  the  bill  states^  that  this 
contract  was  made  with  the  trustees  alone,  and  solely  on 
their  credit  and  responsibility;  the  individual  pew-holders 
being  then  and  still  unknown  to  the  plaintiffs.     In  the 
argument  of  the  cause,  the  counsel  referred  to  several  cases, 
to  shew  that  Chancery  would  sometimes  take  jurisdiction, 
in  cases  of  this  kind.    The  authorities  have  been  examined, 
and  they  are  foUnd  to  present  some  feature  of  equity,  which 
if  wanting  here.     Either  a  discovery  was  sought,  or  a 
multiplicity  of  suits  must  have  been  encountered  at  law. 
This  case  is,  in  principle,  exactly  like  the  case  of  Smith 
V.  Marks,  2  Rand.  449.      The  reasons  and  authorities 
there  cited,  may  be  referred  to,  and  need  not  be  repeated 
here. 
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I  am  of  opinion,  that  the  decree  of  the  Chancellor  be    1826. 
reversed,  and  the  bill  disniissed.  vJ^^ 

The  other  Judges  concurred,  and  the  decree  was  re-  ivesbyte- 

rersed.*  rian  Church 

Mmmoo, 
kc. 
*  Judge  CoALTiR  atxent. 


4    199 
4r  431 

Garter^  &c.  v.  Harris. 

Where  a  giUDtor  hat  eoayeyed  all  hit  ettate,  real  and pertonal,  to  tratteety  the 
eoBYefanee  ioeludea  equitable  at  well  at  iegal  nghti,  and  the  tratteet  are  the 
proper  pertont  to  attert  them,  in  a  Court  of  EU^oitj. 

A  Sheriff  who  it  interested  io  an  execution,  cannot  lawfully  levy  it  himtelf. 

Qitare^  can  a  Sheriff  selling  property  under  an  execution  levied  by  himself,  be- 
come the  purehater,  eyen  if  be  is  not  ioteretted  in  the  debt  ? 

A  tale  by  a  Sheriff  will  be  Taeated,  if  he  raitet  doabti,  or  maket  imprettiona 
.unfavoorable  to  a  &ir  tale,  and  then  buya  in  the  property  at  an  under  rate. 

Such  a  tale  will  be  Toid,  if  the  Sheriff  it  the  only  bidder,  or  there  is  another 
who  only  bidt  to  pve  a  colour  of  faimeit  to  the  tale. 


1826. 

Mav. 


'  ^f    241, 
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Appeal  from  the  Lnychburg  Chancery  Court 
Carter  and  others,  trustees  for  James  Dickie^  his  wife 
Joanna^  and  their  children,  filed  their  bill  against  Benja- 
tnin  D.  Harris^  stating  the  following  case.  James  Dickie, 
by  deed  dated  the  14th  of  July,  1819,  and  duly  recorded, 
conveyed  in  trust  to  the  plaintifis,  all  his  real  and  personal 
estate,  and  all  debts  owing  to  him,  for  the  purpose  of  pay- 
ing all  the  just  debts  of  the  said  Dickie,  and  then  of  main- 
taining him  and  bis  wife,  the  edpcation  and  maintenance 
of  his  children,  &a  Some  time  before  the  execution  of 
this  deed,  Dickie  became  indebted  to  Claibornej  and  gave 
his  note  for  $  100,  which  was  assigned  to  Benjctmin  D, 
Harris;  on  which  the  said  Harris  instituted  a  suit  and  re- 
covered judgment,  in  March,  1819.     Executioiii  issued, 
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1826.    a  delivery  bond  was  taken  and  forfeited,  and  execution 
^JiH^^  awarded  on  the  delivery  bond  in  May,  1819.     The  said 
Cwter,  be.  Benjamffi  Z>.  Harrisy  being  then  Deputy  Sheriff  of  Nelson 
Harris,    county,  in  order  to  remove  the  difficulty  that  would  attend 
the  levying  an  execution  in  his  own  favor,  endorsed  it  to 
his  father,  Edward  Harris^  and  then  levied  it  on  a  female 
slave  of  the  said  Dickie^  named  Savory^  whom  he  adver- 
tised, and  purchased,  at  the  day  of  sale,  for  about  1 120. 

m 

The  said  slave  was  worth  at  least  %  400  or  S  500,  and  would 
have  commanded  that  price,  if  she  had  been  fairly  disposed 
of.  The  sale  is  charged  to  be  illegal  and  void,  and  the 
plaintiffs  say  that  they  are  entitled  to  the  said  slave,  on 
payment  of  the  execution,  interest,  &c.  On  the  day  of 
sale,  there  were  no  real  bidders  present,  and  Harris  pur- 
chased the  slave  at  the  price  aforesaid,  having  procured  a 
by-stander  to  make  a  nominal  bid,  in  order  to  give  an  ap- 
pearance of  fairness  to  the  sale.  The  bill  prays  that  the 
said  sale  may  be  set  aside,  upon  the  plaintiffs'  paying  the 
sum  due  upon  the  execution,  &c.  and  that  an  account  might 
be  directed  of  hire  and  interest,  &c. 

Harris  answered,  denying  that  the  plaintiffs  had  any 
right  to  sue  for  this  alleged  injury;  that  it  is  true,  that 
he  directed  the  execution  to  be  endorsed  for  the  benefit  of 
Edward  Harris;  and  this  was  a  fair  bona  fide  transaction, 
intended  to  secure  to  the  said  Edward  Harris^  the  pro- 
ceeds of  the  said  execution,  to  re-pay  money  which  he  had 
advanced  for  the  defendant,  to  enable  him  to  farm  the 
Shrievalty:  that  the  slave  in  question  was  sold  at  a  public 
place,  to  satisfy  two  executions:  that  she  sold  for  about 
jSl57,  being  the  amount  of  both  executions,  and  the  de- 
fendant became  the  purchaser:  that  the  sale  was  fair;  and 
the  girl  was  sold  for  as  much,  (as  the  defendant  believes) 
as  she  would  liave  brought,  if  sold  at  any  other  place  in 
the  county,  under  an  execution,  considering  the  great 
scarcity  of  money,  &c.  at  that  time. 

Many  depositions  were  taken,  the  material  parts  of 
which,  are  so  fully  stated  in  Judge  Carres  opinion;  that  it 
is  unnecessary  to  insert  them  here. 
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The  Chancellor  dismissed  the  bill  of  the  plaintiffs^  and     1826. 
they  appealed  to  this  Court.  J^X/ 

Carter,  Ice. 

Leigh  for  the  appellants,  contended,  that  the  endorse-  Hwrit. 
tnent  of  the  execution^  did  not  effect  a  transfer  of  the  debt 
from  B.  Harris  to  E,  Harris,  It  was  still  the  property 
of  J9.  Harris;  and  he  could  not,  as  Sheriff,  levy  his  own 
execution.  Fraud  is  distinctly  proved  by  Perruw^  and 
many  corroborating  circumstances.  A  Sheriff  cannot  pur- 
chase at  his  own  sale,  at  all,  in  England;  and  whether  this 
rule  is  strictly  followed  in  this  country,  or  not,  yet  any  cir- 
cunistances  to  prove  unfair  dealing,  will  certainly  invalidate 
the  sale. 

Wickham^  for  the  appellee* 

Dickie^  is  no  party  to  the  suit.  It  is  brought  by  his 
trustees,  and  the  sale  took  place  before  the  deed  of  trust 
was  executed.  If  so,  Dickie  alone  had  a  right  to  sue,  and 
he  could  not  transfer  that  right  to  any  person  whatever. 
It  is  said,  the  property -was  sold  for  less  than  its  value;  but 
this  was  produced  by  the  state  of  the  times,  want  of  bid- 
ders, &c.  The  fraud^  not  sufiSciently  proved.  Perrow 
is  the  only  witness  to  that  point,  and  he  speaks  doubting- 
ly.  None  of  the  circumstances  go  to  establish  fraud.  It 
is  not  proved,  that  there  was  only  one  bidder;  and  if  it  was, 
it  is  not  necessary  to  the  validity  of  a  sale,  that  there 
should  be  more  than  one. 

May  12.     Judge  Carb  delivered  his  opinion. 

It  was  objected  by  the  counsel  for  the  appellee,  that  the 
trustees  were  not  the  proper  parties  to  file  this  bill,  nor 
equity  the  proper  forum,  W^nust  settle  these  points 
first  ^ 

By  the  deed  of  trusty  it  seems  to  have  been  intended  to 
divest  the  grantor  of  all  property,  rights  and  credits,  of 
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1826.  every  kind.  After  a  long  and  minute  enumeralioD  of  the 
•*'''^'  different  articles  of  property,  it  adds,  **  with  all  the  other 
Carter,  5<o.  estate,  both  Yeal  and  personal,  of  the  said  James  Dickie,^' 
H^.  This  would  convey,  I  presume,  eguiiable  as  well  as  le/^al 
estate.  The  question  raised  by  the  bill,  is,  whether  the 
sale  of  the  slave  was  not  so  conducted^  that  a  Court  of 
Chancery  would  pronounce  it  invalid,  and  the  purchaser, 
a  trustee  (or  Dickie^  holding  the  property  subject  to  re- 
demption, by  payment  of  the  amount  of  the  executions. 
In  this  point  of  view,  it  seems  a  question  of  property, 
which  the  trustees  are  the  proper  parties  to  litigate.  Nor 
do  I  think  the  objection  to  the  jurisdiction  of  the  Court, 
well  founded.  Though  it  be  true,  as  was  contended, 
that  the  Sheriff  might  have  been  sued  for  the  fraud,  that 
does  not  seem  to  take  from  the  party  aggrieved,  the  power 
of  waiving  such  suit,  and  coming  into  equity  to  redeem 
the  slave.  This  is  the  every  day  jurisdiction  o£  that  yb» 
rum.  The  books  are  full  of  such  cases;  and  it  is  much 
the  most  favourable  course  for  the  defendant,  as  it  ensures 
to  him,  if  the  sale  should  be  set  aside,  the  payment  of  the 
executions,  with  their  interest  and  costs,  without  further 
delay  or  litigation. 

Upon  the  merits,  the  first  qu^ion  seems  to  be,  wai 
Harris  interested  in  the  execution  ?  If  he  were,  there  need 
no  authorities  to  tell  us,  that  he  was  not  the  person  to  levy 
it;  to  sell  and  to  buy  under  it  Sheriffs  are  confidential 
and  highly  responsible  ofiicers  of  the  law.  They  are  the 
trustees  and  agents,  of  both  plaintiff  and  defendant;  n^ 
selected  by  them,  but  imposed  on  them  by  the  law;  and 
therefore,  for  the  honor  of  the  law,  and  the  purity  of  "the 
administration  of  justice,  it  is  vitally  essential,  that  their 
conduct  should  be  watched  over  with  a  vigilant  and  jealous 
eye.  This  is  the  more  necessary,  as  their  office  clothes 
them  with  great  powe^and  is  constantly  assailing  them 
with  strong  temptations  to  abuse^nd  pervert  that  power 
to  sinister  and  selfish  purposes.  To  permit  them  to  wield 
the  process  of  our  Courts,  in  their  own  eases;  to  cut  and 
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oarve  for  tiiemselves;  to  exact  such  measure  of  justice,  as    1826. 
self-interest  might  dictate;  would  lead  to  oppression  and   ^.^-^^i^ 
abuse;  would  tend  to  subvert  the  foundation  of  private  Carter,  fce. 
rlf^htB^  and  cover  with  deserved  shame  the  ministers  of    Hi^it. 
justice.     The  defendant  seems  to  have  felt  somewhat  con* 
seious  of  this;  for,  we  see  that  the  first  execution,  (while 
the  debt  was  confessedly  his  own,)  was  levied  by  the  High 
Sheriff;  and  before  he  would  take  the  second  into  his  own 
hands,  he  dii^eeted  the  clerk  to  endorse  it  for  the  benefit  of    ' 
his  father. 

Was  the  debt  really  and  bonafidcy  transferred  to  his  fa- 
ther, by  this  endorsement?  I  confess,  I  rather  think  that  it 
viras  not.  The  whole  case  shews,  that  the  execution  was 
the  property  of  ffarrisy  up  to  the  time  of  the  endorse^ 
meat.  The  bill  charges  this  act  to  have  been  a  mere  sham, 
to  enable  the  defendant  to  take  the  levying  and  sale  into 
his  own  hands.  In  reply,  the  defendant  says,  that  the 
transfer  was  not  a  sham,  but  a  real  transaction;  the  purpose 
of  which  was,  to  secure  to  his  father  the  proceeds  of  the 
execution,  to  re-pay  money  which  his  father  had  advanced, 
to  enable  him  to  farm  the  Shrievalty. 

In  the  first  place,  this  seems  to  me  to  be  one  of  those 
substantive  and  affirmative;  allegations,  which  a  defendant 
ought  to  prove  by  something  more  than  his  answer.     If 
he  was  the  owner  of  the  execution,  it  disqualified  him  to 
act.     When  this  act  is  questioned,  can  he  support  it  by  the 
mere  endorsement,  and  his  own  evidence  that  it  was  bona 
fide!     We  see  no  vestiges  of  a  con t||pt  between  him  and 
his  father,  neither  prior  nor  subsequent  to  the  endorse- 
ment    We  see  no  evidence  that  his  father  had  advanced 
him  money  to  farm  the  Shrievalty;  and  I  think  it  was  his 
plaee  to  have  furnished  us  this  evidence.     He  declared  ^ 
Perrow^  on  the  day  of  sale,  that  the  execution  under  which 
he  was  about  to  sell,  was  his  own;  and  that  he  must  bring 
it  to  a  close,  for  he  wanted  his  money.     He  dealt  with  the 
execution,  in  ev^ry  respect,  as  owner,  rather  than  as  an 
officer,  acting  for  another.     When  he  bought  the  negro. 
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1826.    it  was  for  himself,  not  his  father;  and  yet  we  hear  of  no 
y^^.^!^  settlement  with  his  father  since.     There  is  no  such  allega- 
Carter,  &c  tion  in  his  answer. 
Harrb.         ^Mi%  even  if  it  appeared  that  the  transfer  was  a  real  one, 
to  satisfy  a  debt  bona  fide  due  to  his  father,  I  should,  as  at 
present  advised,  still  think  that  he  could  not  deal  with  the 
execution  as  Sheriff.     He  was  still  too  much  interested  to 
be  that  impartial  and  unbiassed  agent,  whom  the  law  inter- 
poses for  the  protection  of  the  rights'of  both  plaintiff  and 
defendant.     He  was  still  liable  to  his  assignee  for  the  debt, 
unless  he  made  it  by  the  execution.     Nay,  I  am  inclined 
to  go  even  further;  and  though  I  do  not  mean  positively 
to  decide,  I  am  free  to  state  it  as  my  impression,  that  a 
Sheriff,  who  is  selling  property  under  an  execution,  though 
he  has  no  sort  of  interest  in  the  debt,  cannot  legally  buy 
of  himself     I  can  find  no  decision  of  this  point  in  our  Re* 
ports;  but  all  the  analogies  of  the  law  are  against  it.     It 
is  well  settled  as  a  general  principle,  that  trustees,  agents, 
auctioneers,  and  all  persons  acting  in  a  confidential  charac- 
ter, are  disqualified  from  purchasing.     The  characters  of 
buyer  and   seller  are  incompatible,  and  cannot  safely  be 
exercised  by  the  same  person.     Emptor  emit  quam  mi^ 
nimo  potest;  venditor  vendit  quam  fnaximo  potest*  The 
disqualification  rests,  as  was  strongly  observed  in  the  case 
of  the  York  Buildings  Company  v.  M^Kenzie,  8  Bro. 
Pari.  Cas.  63,  on  no  other  than  that  principle  which  dic- 
tates that  a  person  cannot  be  both  judge  and  party.     No 
man  can  serve  twaniasters.     He  that  is  interested  with 
the  interests  of  others,  cannot  be  allowed  to  make  the  bu- 
siness an  object  of  interest  to  himself;  for,  the  frailty  of 
our  nature  is  such,  that  the  power  will  too  readily  beget 
ike  inclination  to  serve  our  own  interests  at  the  expense 
of  those  who  have  trusted  us.  Lord  Eldon  says,  in  ex  parte 
JameSj  8  Ves.  337:  "  The  doctrine  as  to  purchases  by  trus- 
tees, assignees,  and  persons  having  a  confidential  charac- 
ter, stands  much  more  upon  general  principles  than  up- 
on the  circumstances  of  any  individual  case.     It  rests  up- 
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on  this;  that  the  purchase  Is  not  permitted,  in  any  case,     1826. 
however  honest  the  circumstances;  the  general  interests  of  y^^^^!^ 
justice  requiring  it  to  be  destroyed  in  every  inaunce,  as  Carter,  fco. 
no  Court  is  equal  to  the  examination  and  ascertainment  of    Harris, 
the  truth  in  much  the  greater  number  of  casesr*'     To  my 
mind,  these  principles  seem  to  apply  with  great  strength 
to  the  case  of  Sheriffs.     They  are  appointed  by  the  law, 
for  the  important  pur[>ose  of  carrying  the  judgments  of 
Courts  into  fair  and  impartial  execution.     Clothed  with   ^ 
the  power  of  the  Commonwealth,  they  levy  their  execu- 
tion on  what  property  they  please.     They  fix  the  time  and 
place  oi  sale.     They  cry  the  property.     There  are  a  thou- 
sand ways  in  which  they  may  discourage  bidders,  without 
committing  themselves.     They  can  say  to  those  who  wish     / 
to  buy,   *' nothing  but  the  money  will  do."     They  may 
even  demand  specie;  while,  if  they  bid  themselves,  there 
is  no  need  of  having  a  cent  of  cash.     They  can  bid  out  the 
property  to  themselves,  return  the  execution  satisfied,  and 
leave  the  plaintiff  to  get  his  money  by  legal  measures. 
These  are  my  impressions  on  this  important  and  interest- 
ing point. 

But,  there areotherobjectionstothissale.  It  is  laid  down  in 
many  cases,  that  if  the  plaintiff  in  an  execution  raise  doubts 
or  make  impressions,  unfavorable  to  a  fair  sale,  and  then 
avail  himself  of  these  impressions,  to  buy  in  the  property 
at  an  under  rate,  the  sale  will  be  set  aside.  In  this  case, 
it  appears  that  there  was  a  general  impression  among  those 
present,  that  the  Sheriff  was  to  buy  in  the  negro,  and 
Dickie  was  to  redeem.  Oarland  says,  there  were  but 
three  or  four  persons  at  the  sale.  Montgomery  says,  he 
thinks  there  were  four  besides  himself;  others  say,  there 
were  several,  speaking  in«  general  terms.  Now  Perrow 
says,  Harris  told  him  there  was  such  an  understanding. 
Oarland  says,  that  while  at  the  place  of  sale,  Montgonte" 
ry  told  him,  that  he  had  no  doubt  there  was  an  understand- 
ing between  the  parties;  and  Clarkson  says,  that  he  had 
heard,  (though  he  does  not  exactly  know  from  what  quar- 


20S  Court  qf  Appeals  qf  Virginia. 

1826.    ter,)  that  such  an  arraogemeat  had  been  made.     This  evi- 
•J^J^  dence  shews,  that  whatever  was  the  foundation,  such  an 
Carter,  Ha,  impression  was  general  among  those  present;  and  so  far  as 
B^^^    Perrow^s  evidence  will  weigh,  that  impression  came  pro- 
bably itom"' Harris ;  for,  he  says  that  Harris  told  him  so« 
This,  though  of  itself,  it  might  not  form  a  decisive  objec- 
tion to  the  sale,  certainly  adds  to  the  others. 

But  there  is  yet  another  objection.  No  person,  I  pre* 
*  sume,  would  contend,  that  if  the  Sheriff  were  the  only  per- 
son at  the  sale,  or  the  sole  bidder,  he  might  make  a  single 
bid,  knock  out  the  property,  and  support  this  as  a  valid 
sale.  Such  a  proposition  would  contradict  the  whole  tenor 
of  the  law,  which  has  provided  so  anxiously  for  the  pub- 
licity of  the  sale;  would  arm  the  Sheriff  with  a  power  truly 
tremendous;  would  subject  the  whole  personal  property  of 
every  debtor  in  the  Conunon wealth,  to  his  grasp;  and  isy 
indeed,  a  position  too  monstrous  to  be  debated.  How  was 
the  fact  in  this  sale?  The  Sheriff  and  Perraw  were  the  on- 
ly bidders.  Permu)  did  not  bid,  till  ealled  on  by  the  She* 
riff;  and  then  merely  (as  he  says  in  his  deposition,)  to  makt 
a  sale,  without  the  intention  or  the  power  to  purcbase; 
and  this  known  to  the  Sheriff.  Was  not  the  Sheriff,  then, 
in  truth,  the  only  bidder?  Unquestionably. 

I  am,  therefore,  clearly  of  opinion,  that  the  decree  should 
be  reversed;  the  sale  set  aside;  the  cause  sent  back  for  an 
account,  in  which  the  Sheriff  should  be  charged  with  the 
hires  of  the  slave,  and  credited  by  the  amount  of  the  exe* 
cutions,  interest,  and  costs  at  law;  that  the  trustees  be  de- 
creed to  pay  the  balance,  if  any,  appearing  due,  in  a  g^ven 
time,  such  at  the  Chancellor  may  direct;  and  if  so  j>aid| 
that  the  assignee  be  decreed  to  deliver  the  slave  and  her 
increase,  if  any,  to  the  appellants;  and  in  default  of  such 
payment,  that  there  be  a  re-sale  of  the  slave.  And  if  it 
should  appear  from  such  account,  that  a  balance  of  hire  of 
the  said  slave  is  due  from  the  Sheriff,  the  same,  as  well  as 
the  said  slave  and  her  increase,  shall  be  decreed  to  the  ap- 
pellants. 
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Judge  Green.  1826. 

Without  determining  or  giving  any  opinion  upon  thecarterjce. 
question,  whether  a  Sheriff  can  purchase  property  sold  un-  imtm 
der  execution  by  himself,  I  think  it  clear,  that  he  cannot 
acquire  an  irredeemable  title  by  such  a  purchase,  unless  it 
appear  that  his  conduct  has  been  perfectly  fair,  and  with  a 
yiew  to  procure  the  best  price.  In  this  case  it  appears  that 
a  pretty  general  impression  prevailed  among  those  who 
were  present  at  the  sale,  (an  impression  which  is  traced,  in 
part  at  least,  to  the  Sheriff  as  its  authof,)  that  Dickie  was 
to  be  permitted  to  redeem  the  slave,  if  purchased  by  the 
Sheriff;  which  was  calculated  to  damp  the  biddings,  and  to 
tecrifioe  the  property.  Upon  this  ground,  I  concur  in  the 
decree  proposed. 

Judge  Cabell  concurred  in  the  principles  contained  in 
Judge  Carr's  opinion;  and  the  decree  was  reversed,  and 
one  entered  up,  in  pursuance  of  the  foregoing  principles.  *  ^ 

*  AbMBt  the  PUinrKNT,  aod  Judge  Coi&tbx. 
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GUERRANT   V.    AnDERSON. 


ir  A  SberifT  sell  under  exccmion  a  slave  mortgaged  by  a  deed  not  recorded, 
and  void  against  the  creditor,  and  he  sells  and  the  purchaser  bays  the  pn>« 
pert> ,  subject  to  the  claim  asserted  in  the  deed  |  the  purchaser  takes  the 
slave  subjfct  to  the  payment  of  the  mortgage  debt.  But  it',  in  such  case,  the 
Sheriff  sells  all  the  title  that  he  has  a  right  to  sell  in  the  property,  under  the 
execution,  whether  the  deed  be  valid  or  void,  the  absolute  title  passes  to  the 
purchaser,  discharged  of  any  claim  on  the  pan  of  the  rocnlgagee. 

An  unrecorded  deed  is  void  as  to  creditors,  whether  they  have  notice  or  not ; 
but  it  will  be  good  against  purchasers  toith  notice,  or  who  have  not  purcha* 
sed  for  valuable  consideration. 

A  purchaser  under  a  sale  In  behalf  of  a  creditor,  holds  the  rights  and  occupies 
the  place  of  the  creditor ;  and  therefore  he  will  not  be  affected  by  ootiee  of 
an  unrecorded  deed. 

Appeal  from  the  Superior  Court  of  Law  for  the  county 
of  Buckingham,  where  Guerrant  brought  an  action  of  de^ 
tinue  for  a  female  slave,  against  n^nderson.  Issue  was 
joined,  on  the  plea  of  non  deiinetj  a  verdict  was  rendered 
for  the  defendant,  and  judgment  given  accordingly. 

On  the  trial,  a  bill  of  exceptions  was  filed  by  the  plain- 
tiflf,  stating,  that  the  plaintiff,  to  support  his  action,  intro- 
duced an  execution  against  Catlett  and  others,  which  was 
levied  on  a  female  slave  of  Catlett^s^  sold  under  the  said 
execution,  and  purchased  by   Guerrant^  the  plaintiff;  in 
which  sale,  Catleit^s  title  only  was  sold:  that  at  the  time 
of  the  sale,  the  defendant  made  known  his  title  to  the  said 
slave,  which  was  derived  from  a  deed  of  mortgage,  con- 
veying the  slave  in  question,  dated  the  6th  day  of  August, 
1820:  and  said,  that  he  was  ready  to  relinquish  his  title  to 
the  slave,  if  the  money  was  paid  to  him;  to  secure  which 
the  deed  was  made,  and  not  otherwise;  but  the  plaintiff  re- 
fused to  pay  it:  that  it  appeared  that  the  plaintiff  knew  of 
the  deed  before  the  sale  under  the  execution:  that  the  She- 
riff admitted  that  he  had  seen  the  deed,  before  the  day  of 
sale;  and  he  swore  that  he  sold  such  right  as  Catlett  had 
in  the  slave,  subject  to  the  deed,  if  it  was,  in  law,  liable  and 
subject  to  it;  and  not  subject  to  it,  if  the  deed  was  not,  In  law, 
sufficient  to  subject  it;  and  that  the  deed  vvas  produced  and 
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exhibited  publicly  on  the  day  of  sale  by  the  defendant,  who  1826. 
forbade  the  sale,  and  claimed  the  slave:  that^at  the  sale,  the  vJ^^Jl^ 
Sheriff  held  the  deed  in  his  hand,  read  it  aloud,  and  pro-  GaennDt 
claimed  that  he  was  selling  subject  to  the  defendant's  claim  Anderson', 
under  the  deed.  The  plaintiff  moved  the  Court  to  instruct 
the  jury,  that  if,  from  the  evidence  in  the  cause,  they  did 
believe  tj^t  the  Sheriff  did  sell  the  slave  for  such  right  as 
he  might  sell  under  the  execution,  and  independent  of  the 
deed,  the  title  of  the  plaintiff  under  the  sale  was  indepen- 
dent of  the  deed,  and  that  they  were  not  to  regard  the  deed 
as  evidence  in  the  cause,  because  the  same  had  not  been 
recorded,  or  delivered  to  be  recorded.  The  Court  over- 
ruled the  motion,  and  permitted  the  deed  to  go  as  evidence 
to  the  jury,  and  instructed  them,  that  if  they  believed  from 
the  evidence,  that  the  Sheriff  sold  and  the  plaintiff  pur- 
chased the  slave  in  question,  subject  to  the  defendant's 
claim  asserted  by  the  deed,  the  plaintiff  is  not  entitled  to 
recover  the  slave  from  the  defendant,  without  first  satisfy- 
ing the  claim,  according  to  the  terms  of  the  deed;  and  if 
they  believe,  from  the  evidence,  that  the  Sheriff  sold,  in- 
dependent of,  and  without  any  reference  to,  the  deed; 
yet,  V  they  believed,  from  the  evidence,  that  the  Sheriff 
and  plaintiff  both  had  notice  of  the  deed,  at  and  before  the 
day  of  sale,  the  plaintiff's  title  under  the  sale  would  be 
affected  by  it,  and  the  deed  evidence  for  the  defendant, 
although  not  recorded,  if  otherwise  satisfactorily  proved 
to  the  jury,. and  that  all  the  transactions  were  within  eight 
months  after  the  date  of  the  deed;  to  which  opinion,  the 
plaintiff  excepted,  and  appealed. 

The  case  was  submitted,  without  argument. 

May  17.  The  President  delivered  the  opinion  of  the 
Court. 

Thfc  questions  which  belong  to  this  case,  turn  on  the  two 
instructions  of  the  Judge  to  the  jury^  which  arc  set  out  in 
the  bill  of  exceptions.     The  suit  is  in  behalf  of  th©  pur- 

VOL,  IT.  27 


210  Court  of  Appeals  of  Virginia. 

1826.    chaser  of  the  slave  in  question,  at  a  public  sale,  under  an 

^J^[^  execution  levied  on  the  property,  and  proceeded  in  accord- 

GuerrtDt  ing  to  law,  against  the  appellee,  who  claims  the  property 

AudenoD.  under  an  unrecorded  mortgage,  executed  by  the  defendant 

iii  the  execution. 

The  counsel  for  the  plaintiff  moved  the  Court,  upon  the 
evidence  exhibited  to  the  jury,  to  instruct  the  jw^,  that  if 
from  the  evidence,  they  believed  that  thje  Sheriff  did  sell 
the  slave,  for  such  right  as  he  might  sell  under  the  execu- 
tion, and  independently  of  the  deed,  that  the  title  of  the 
plaintiff,  under  the  sale,  was  independent  of  the  deed;  an(f 
that  they  were  not  to  regard  the  deed  as  evidence  in  this 
cause,  because  the  deed  was  not  recorded,  or  delivered  to 
be  recorded.  This  motion  was  over-ruled;  and  the  Judge 
instructed  the  jury,  that  if  they  believed  from  the  evidence 
in  the  cause,  that  the  Sheriff  sold,  and  the  plaintiff  pur- 
chased the  negro  in  question,  subject  to  the  defendant's 
claim,  asserted  by  the  deed,  he,  the  plaintiff,  is  not  entitled 
to  recover  the  slave  from  the  defpndant,  without  first  satis^ 
fying  the  claim,  according  to  the  terms  of  the  deed.  To 
this  instruction,  there  seems  to  be  no  valid  objection.  If 
the  plaintiff  purchased  only  the  title  of  the  mortgagor,  the 
possession  of  the  mortgagee  could  not  be  divested^  until  his 
claim  under  the  deed  was  satisfied. 

The  second  instruction  under  which  the  merits  of  the 
case  turn,  was  in  the  following  words;  that  *^  if  the  jury 
believed  from  the  evidence,  that  the  Sheriff  sold  indepen- 
dent of,  and  without  reference  to  the  deed,  yet  if  th'ey  also 
believe  from  the  evidence,  that  the  Sheriff  and  plaintiff 
both  had  notice  of  the  deed,  at  and  before  the  day  o(  sale, 
the  plaintiff's  title  under  the  sale,  would  be  affected;  and 
the  deed  evidence  for  the  defendant,  though  not  recorded 
or  delivered  to  the  clerk  to  be  recorded,  if  otherwise  satis- 
factorily proved  to  the  jury;  and  that  all  the  transactions 
were  within  eight  months  after  the  date  of  the  deed,*' 
The  error  in  this  instruction,  consists  either  in  not  distin- 
guishing between  a  purchaser  of  the  rights  of  a  (creditor^ 
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from  a  purchaser  from  the  debtor,  or  in  confounding  the  1826, 
condition  of  a  creditor  with  that  of  a  purchaser,  with  notice  y^^^^i^ 
of  a  prior  deed,  and  must  have  grown  out  of  a  misappre-  Gaemmt 
hension  of  the  Statute,  in  relation  to  the  subject.  By  the  And^son. 
4th  section  of  the  Act,  to  reduce  into  one  the  several  Acts 
for  regulating  conveyances,  and  concerning  wrongful  alien- 
ations, it  is  declared,  that  all  deeds  of  trust  and  mortga- 
ges whatsoever,  which  shall  hereafter  be  made  and  execu- 
ted, shall  be  void  as  to  creditors,  absolutely  and  without 
qualification;  and  as  to  subsequent  purchasers,  with  the 
qualification,  ''for  valuable  consideration,  and  without  no- 
tice.'' The  words,  **for  valuable  consideration,"  in  the 
section,  certainly  have  no  application  to  creditors,  ihevm 
being  none  of  any  other  denomination;  nor  have  the  words, 
**  without  notice,'*  which  make  a  part  of  the  qualification 
of  a  purchaser  to  resist  the  unrecorded  deed,  any  relation 
to  a  creditor,  either  by  its  position  in  the  sentence,  or  its 
context.  The  sentence  following  this  provision  in  the  4th 
section,  makes  this  more  plain,  if  it  were  necessary.  Its 
words  are,  ''  but  the  same,  as  between  the  parties  and  th^ir 
heirs,  and  as  to  all  subsequent  purchasers  with  notice  there- 
of, or  without  valuable  consideration,  shall  nevertheless  be 
valid  and  binding;'*  omitting  entirely,  the  word  *'  credi- 
tors," and  thereby  fully  explaining  the  meaning  of  the 
provision  in  the  section  that  precedes  it  The  2d  section 
in  the  same  Act,  might  be  resorted  to  for  the  same  pur* 
pose.  In  that  section,  the  words,  **for  valuable  conside- 
ration, and  without  notice,"  are  only  applied  to  subsequent 
purchasers;  and  the  provision  as  to  creditors,  i9  included 
in  a  substantive  sentence  coming  afterwards,  to  which  those 
words  can  have  no  application.  A  contrary  exposition, 
would  be  in  conflict  with  both  the  language  and  intention 
of  the  Legislature.  Before  the  words  **  for  valuable  con- 
sideration without  notice"  were  inserted  in  the  Act,  it 
was  the  settled  law  of  a  Court  of  Equity,  though  the  un- 
recorded deed  was  void  at  law,  to  postpone  such  subse- 
quent purchaser,  on  the  ground  that  he  was  guilty  of  a 
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1826.  fraud)  in  purchasing  what  he  knew,  in  justice,  belonged  to 
^ja^^  another.  Since  the  insertion  of  those  words  in  the  Sta- 
GucTTADt  tute,  that  rule  has  become  a  rule  of  law;  but  that  rule  was 
Aqdertoo.  never  extended  by  a  Court  of  Equity  to  creditors^  nor  was 
it  intended  to  be  so  extended  by  the  Legislature;  because, 
though  a  creditor  has  notice  of  an  unrecorded  deed,  he 
commits  no  fraud  hy  crediting  the  grantor  upon  his  gene-« 
ral  resposibility.  If,  in  the  lawful  pursuit  of  his  rights, 
he  gets  a  lien  on  the  property  by  the  delivery  of  an  exe- 
cution to  the  proper  oflBcer,  as  in  the  case  before  us,  or 
otherwise,  having  equal  equity  with  the  party  claiming 
under  the  deed,  he  falls  within  the  settled  rule  of  equity; 
t^at  between  parties  having  equal  equity,  he  who  has  the 
law  also,  shall  prev^ail.  That  the  second  instruction  of  the 
Judge  would  violate  this  rule,  is  perfectly  clear;  for,  though 
the  appellee  was  a  purchaser  and  not  a  creditor,  and  in  that 
character,  in  an  ordinary  case,  would  fall  within  the  pro- 
visions of  the  Act  in  regard  to  purchasers,  yet  being  a  pur- 
chaser under  a  sale  in  behalf  of  a  creditor,  he  holds  his 
rights  and  occupies  his  place  in  this  controversy;  other- 
wise, the  rights  of  a  creditor  would  be  of  no  avail. 

On  these  grounds,  the  judgment  is  to  be  reversed,  and 
the  verdict  set  aside,  and  the  cause  ordered  for  further  pro- 
ceedings, in  which  the  second  instruction  in  the  bill  of 
exceptions  is  not  to  be  given,  but  a  contrary  instruction, 
in  the  event  that  a,  simiUr  motion  is  made  by  either  party. 
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In  the  eonstraction  of  Wilts,  the  first  objeet  is,  to  gather  the  intention  of  the 
testator  from  the  tohole  will  j  and  this  intention  must  prevail,  unless  it  vio* 
late  some  rule  of  law. 

Where  a  testator  leaves  one  half  of  his  e^te  to  his  wife  for  life,  and  the  ase  of 
the  other  half  to  her  until  his  child  or  children  come  of  af^  or  marry,  wilji 
directions  that  his  children  shall  be  8up[M)rted  and  educated  out  of  the  latter 
half;  the  wife  had  no  interest  under  this  will,  which,'upon  her  death  before 
the  children  attained  their  age  or  married,  was  traninnissible  Co  her  repre- 
sentative. 


This  was  an  appeal  from  the  Chancery  Court  of  Wil- 
liamsburg.    The  case  was  this: 

TJiomas  Calvert  died  in  the  year  ISIS,  leaving  a  will 
dated  in  1808^  at  which  time  he  had  a  daughter  named 
Polly  J  and  the  prospect  of  another  cMld.  At  the  time  of 
his  death,  both  children  were  under  age.  The  child  after* 
wards  born,  in  1809,  was  called  Thomas,  He  left  also  a 
widow,  named  Kezia.  This  controversy  grew  out  of  the 
construction  of  the  will. 

In  the  first  clause^  he  gives  to  his  daughter  Polly,  **  now 
an  infant,  the  whole  of  my  personal  and  real  estate,  be  it 
more  or  less;  provided  my  wife,  Kezia  Calvert,  should 
have  another  child  lawfully  begotten  by  me,  I  in  that  case 
give  the  whole  of  my  property,  to  be  equally  divided  be- 
tween them  both,  and  in  case  of  their  deaths  before  they 
either  married  or  become  of  age  lawfully,  I  wish  all  my 
estate  to  go  to  the  children  of  my  sister  Polly  Jones,  wife 
of  Col.  Briton  Jones,  of  Southampton  county.  Further, 
I  desire  it  to  be  in  the  power  of  my  wife  Kezia,  to  have 
the  full  use  6f  all  my  negroes,  lands  and  all  species  of 
property,  except  my  money,  until  my  children  or  child  be- 
come of  age,  or  be  lawfully  married;  then,  one  half  of  said 
estate,  with  all  my  money,  to  go  to  my  child  or  children; 
during  my  wife  Kezia^s  natural  life,  she  shall  be  entitled 
to  hold  the  half  allotted  for  her  as  above,  and  at  her  death, 
tp  go  to  my  children  and  their  heirs,  as  above  mentioned. 


1886. 

Matj. 
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1826.    Item:    I  desire  that  my  child  or  children,  as  above,  shall 
^^^^2^  be  supported,  educated  in  a  Christian-like  manner,  out  of 
L«nd,  SCO.  the  money  arising,  from  the  estate  I  leave,  as  above,  and 
OUej.     monies  due  me  from  different  persons  by  bond,  note  or 
otherwise;  and  all  money  I  may  leave  in  the  bank,  to  be 
put  out  at  lawful  interest,  v^d  the  interest  only  to  go  into 
the  hands  of  my  wife  Kezia^  for  the  benefit  of  education 
of  my  child  or  children,  and  to  be  used  for  their  benefit 
only.     Item:    I  further  say,  in  case  of  loss  of  my  slaves, 
or  misfortune  attending  my  estate,  if  there  should  be  noi 
a  sufficiency  to  support  my  children,  and  also  to  educate 
them,  I  desire,  after  the  children  or  child  is  of  the  age  of 
nine  years,  then  to  take  a  sufficiency  of  the  money,  which 
will  be  on  interest,  to  defray  their  necessary  wants.    Item: 
It  is  my  desire,  that  in  case  it  should  take  the  whole  of  my 
money  allotted  for  them,  my  child  or  children,  as  above  on 
interest,  for  their  education,  it  must  be  disposed  oL     Fur- 
ther say,  nothing  is  to  be  charged  to  my  child  or  children 
by  my  wife  Kezia  for  board  or  clothes,  and  in  short,  no 
charge  that  might  affect  their  estate,  as  I  have  provided  for 
them  in  the  foregoing  of  this  instrument,  as  well  as  for  my 
wife  Kezioy*'  &c.     "  I  wish  there  to  be  no  sale  of  my  es- 
tate, but  that  all  my  just  debts  to  be  paid  out  of  the  money 
I  leave  behind.     Further,  wish  my  wife  to  live  on  this 
plantation  of  her  own,  and  endeavour  to  make  a  living  in 
a  plain  and  frugal  manner  for  her  own  benefit^' 

KeztGj  the  widow,  administered  on  the  estate,  and  in 
1814  married  Otley.  She  died  in  1815,  and  Ottey  admin- 
istered on  her  estate.  The  estate  of  Thomas  Calvert  de- 
ceased, was  committed,  by  the  County  Court  o(  Princess 
Anne,  to  Peter  Landy  Sheriff*  of  that  county,  who  took 
possession  of  all  the  said  Calvert's  personal  estate^  and  re- 
ceived the  rents  of  the  real  estate. 

The  bill  was  filed  by  Ottey  against  Land  and  JTiomas 
Calvertf  by  his  guardian,  claiming  the  rents,  hires  and  pro- 
fits received  by  the  said  Land,  on  account  of  the  estate  of 
Thomas  Calvert^  deceased;  until  the  determination  of  the 
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estate  of  the  said  Kezia^  which,  he  contended,  did  not  hap*-  1826. 
pen  at  her  death,  but  extended  Xo  the  time  when  the  chil-  ^^^^^ 
dren  would  have  come  of  age,  if  they  had  both  lived. 

Land  and  Thomas  Calvert^  by  his  guardian,  answer, 
that  the  estate  oi Kezia  terminated  by  her  death;  and  there- 
fore, her  administrator  can  have  no  claim  for  rents,  &c.  ac- 
cruing after  that  period. 

The  Chancellor  decreed,  that  the  estate  of  Kezia  did  not 
terminate  until  Tkotnas^  the  surviving  child  of  Thomas 
Calvert^  should  become  of  legal  age,  or  marry ;  and  that 
therefore,  Otley^  as  administrator  of  Kezia^  was  entitled  to 
the  use  of  a  moiety  of  the  said  estate,  until  the  period  above 
mentioned. 

Land  appealed  to  this  Court. 

The  cause  was  argued  by  Leigh  and  Johnson,  for  the 
appellant,  and  by  R,  Taylor,  for  the  appellee,  with  great 
ability  and  research;  but  the  question  is  so  fully  discussed 
by  the  Court,  that  a  report  of  the  arguments  at  the  bar  is 
unnecessary. 

May  22.     Judge  Carr. 

This  case  turns  wholly  on  the  construction  of  CalverVs 
will.  The  will  was  made  in  1808,  when  he  had  a  daughter 
about  1 5  months  old,  and  the  prospect  of  another  child.  That 
child,  a  son,  was  born  in  1809. .  The  testator  died  in  1812; 
his  daughter  in  1813  or  1814;  his  wife  administered  on  his 
estate;  intermarried  with  the  appellee  Oiley,  and  in  1815, 
died.  Administration  dt  bonis  non  was  committed  to  the 
appellant,  as  Sheriff.  Ot/ey  delivered  up  to  him  all  the 
estate;  and  afterwards  filed  this  bill  against  him  and  the  in- 
fant son  of  Calvert,  claiming,  that  by  the  will,  his  wife 
had  the  use  of  all  the  property,  both  real  and  personal,  till 
the  arrival  of  the  son  at  the  age  of  21;  and  that  he,  as  her 
administrator,  has  the  same  right.  The  Chancellor  has  de- 
cided that  such  was  the  true  construction  of  the  will,  aQ«l 
Land  has  appealed. 
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1826.         In  the  construction  of  wills,  the  first  enquiry  is  into  the 
,jj^^  meaning  of  the  testator.     This  is  the  animating  spirit^  the 
Land,  &o.  essence,  the  soul,  of  the  will.     The  words  are  the  clothing, 
ottej-.     the  mere  vehicle  used,  to  convey  his  ideas.    When  we  once 
ascertain  the  intention  of  the  testator,  that  is  the  governing 
principle,  and  must  prevail,  unless  it  violate  some  rule  of 
law.     It  would  be  a  waste  of  time  to  quote  cases  io  prove 
this.     There  is  nothing  technical  about  a  will;  no  set  form 
of  words  necessary.     They  are  very  often  written  (like 
the  present)  by  persons  who,  wholly  ignorant  of  forms, 
use  their  own  homely  and  awkward  style  to  .express  their 
ideas;  and  if  the  language,  however  uncouth,  be  intelligi- 
ble, and  the  meaning,  when  gathered,  be  lawful,  it  must  be 
carried  into  effect. 

In  the  case  before  us,  the  testator  had  real  estate,  slaves, 
money,  &c.  and  his  wife,  it  seems,  had  a  plantation  of  her 
own.  The  first  clause  in  the  will  gives  all  his  estate,  real 
and  personal,  to  his  daughter  Po//y;  and  if  his  wife  should 
have  another  child  by  him,  the  whole  property  to  be  di- 
vided between  them;  and  if  they  die  before  they  come  of 
age  or  marry,  all  the  estate  to  go  to  the  children  of  his  sis- 
ter Polly  Jones.  Having  thus  given  to  the  primary  ob- 
jects of  his  bounty,  the  fee  simple  of  his  whole  estate,  he 
proceeds  to  carve  out  of  it  lesser  and  temporary  interests. 
To  his  wife,  he  gives  the  power  to  have  the  full  use  of  all 
his  negroes,  lands,  and  all  species  of  property,  except  his 
money,  till  his  children  or  child  come  of  age  or  marry ;  then, 
one  half  of  his  said  estate,  with  all  his  nmney,  to  go  to 
his  child  or  children;  and  his  wife,  during  her  life,  to  hold 
the  other  half  allotted  to  her  as  above,  and  at  her  death, 
that  to  go  to  the  children.  The  rest  of  his  will  is  almost 
entirely  taken  up,  in  assigning  funds,  and  giving  other  di- 
rections for  the  support  and  education  of  his  children;  abou: 
which  he  discovers  great  solicitude.  They  are  to  be  sup- 
ported and  educated,  1st,  out  of  the  estate,  j>f  which  his 
wife  has  the  use;  2d,  out  of  the  monies  due  to  him;  3d,  his 
money  in  Bank  is  to  be  put  out  to  interest,  and  the  inte- 
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rest  to  go  into  his  wife^s  haods,  and  to  be  applied  solely    1826. 
to  the  benefit  and  education  of  his  child  or  children;  4th,  if  ^J^SL/ 
from  loss  of  slaves,  or  other  misfortune  to  his  estate,  it  should  Lwid,  &o. 
not  be  found  sufficient  to  support  and  educate  his  child  or     ouey. 
children,  then,  when  they  reach  nine-years  of  age,  so  much 
is  to  be  taken  from  the  money  at  interest,  as  will  be  suffi- 
cient to  supply  their  wants,  and  the  whole,  if  found  neces- 
sary.    5th.  His  wife  is  to  make  no  charge  against  his  chil- 
dren, for  board  or  clothing,  or  any  other  charge,  which 
will  affect  their  estates. 

The  question  for  consideration  is,  what  interest  did  the 
testator  mean  to  give  his  wife  Kezia,  in  the  use  of  his  es- 
tate, real  and  personal.     Did  he  mean  to  give  her  a  fixed 
and  certain  interest,  a  term  for  years,  which  would  expire 
when  the  youngest  of  his  children  should,  if  living,  reach 
twenty-one  ?     Or,  was  this  use  a  mere  personal  trust  and 
confidence,  given  to  her  for  a  special  purpose,  and  ceasing, 
of  course,  with  the  person  ?     My  idea  of  the  will  is  this. 
The  testator  was  chiefly  solicitous  about  his  children,  one, 
a  girl  of  very  tender  years,  the  other,  unborn.     He  con- 
sidered that  the  half  of  his  estate,  real  and  personal,  was 
a  sufficient  provision  for  his  wife,  in  addition  to  the  plan- 
tation which  she  possessed^  in  her  own  right.     The  other 
half  he  wished  applied  to  the  support  and  education  of  his 
children,  during  infancy,  and  to  go  into  their  possession, 
at  their  marriage,  or  attainment  of  age.     To  the  care  of 
their  mother,  he  must  confide  them  while  infants.     No 
other  could  supply  her  place  to  them,  or  be  so  safely  trusted 
with  their  care.     As  she  must  have  the  care  and  the  ex- 
pense of  rearing,  sustaining,  clothing  and  educating  them, 
he  gives  to  her  the  use,  during  their  non-age,  of  the  whole 
of  his  estate,  and  also  the  interest  of  his  money,  and  as- 
signs this  as  the  fund  in  her  hands,  for  their  education  and 
support;  but,  so  soon  as  they  married  or  came  of  age,  and 
this  care  and  expense  would  cease,  the  use  of  one  half  of 
the  estate,  and  the  interest  of  the  money,  were  to  cease 
also;  and  she  was  to  retain  the  other  half  for  life. 
Vol.  rv.  2S 
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1826.  It  is  insisted  by  the  counsel  for  the  appellee,  that  there 
•^^JJ^  b  a  clear,  distinct,  express  gift  of  the  use  of  the  whole  es- 
Lmd.&G.  tate  to  the  wife,  till  such  period  as  would  bring  the  chil- 
oj^  dren  to  21 ;  and  that  this  vested  interest  could  not  be  affect- 
ed by  the  death  of  the  wife  before  that  time,  but  that  her 
interest  would  survive  to  her  representative.  But,  it  must 
be  recollected,  that  the  polar  star  is  the  intention;  aiod 
that  to  come  at  this,  you  must  take  the  whole  will,  not  a 
single  sentence;  and  you  are  also  to  look  at  the  relative 
situation  of  the  testator.  As  to  intention^  when  he  was 
providing  so  anxiously  for  the  support  and  education  of 
those  children,  assigning  first  one  fund,  then  another,  to 
that  purpose;  injoining  it  upon  his  wife  to  make  no  charge 
against  them,  for  board,  clothes,  or  any  thing  else;  can  we 
possibly  suppose,  that  he  meant,  in  the  event  of  her  deaths 
to  abandon  them  to  chance  and  dependence;  tliat  this  fond, 
which  he  was  so  carefully  husbanding  for  their  support, 
should,  by  the  same  blow  which  deprived  them  o^9l  mother^ 
be  transferred  to  her  representative,  and  they  cast  upon  the 
bounty,  and  committed  to  the  care  of  an  unknown  guar* 
dian,  an  alien  to  their  blood,  with  no  tie  to  bind  him  to 
their  protection,  and  interests  in  direct  hostility  with  theirs} 
That,  during  a  long  minority  of  18  or  19  years,  the  whole 
profits  of  his  estate  should  be  enjoyed  by  strangers,  and 
his  children  dependent  on  them  for  the  pittance  which  they 
might,  to  quiet  their  consciences,  bestow  on  their  mainte- 
nance and  education  ?  It  is  impossible  that  such  a  construc- 
tion can,  for  a  moment,  be  considered  as  called  for  by  the 
intention  of  the  testator,  or  as  otherwise  than  in  direct  con- 
flict with  his  intention.  No  man  (it  seems  to  me)  can  look 
upon  this  will,  without  seeing  at  a  glance,  that  the  testator 
did  not  intend  to  extend  the  provision  for  his  wife,  a  mo- 
ment beyond  her  life;  had  no  idea  of  vesting  in  her  such 
an  interest  in  any  part  (much  less,  the  whole)  of  his  estate, 
as,  at  her  death,  would  survive  to  her  representative.  That 
portion,  in  which  he  evidently  meant  to  give  her  the  inte- 
rest which  should  endure  longest,  is  the  half  which  she  is 
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to  retain,  when  his  children  come  of  age,  or  marry;  and    1806. 
this  is  expressly  limited  to  her  life.     How  then  can  we  say,   J^^Ly 
that  this  half,  so  expressly  limited,  shall  go,  on  her  death,  LMd^kc 
to  her  representative,  together  with  the  other  half,  as  clearly     qJ^^ 
intended,  under  no  possible  circumstances,  to  exceed  her 
life,  and  very  probably  to  end  much  sooner.     It  was  at- 
tempted to  answer  this,  by  stating  an  equal  dilemma  on  the 
other  side;  that  it  is  dear  that  the  testator  did  not  intend 
his  children  to  have  more  than  a  maintenance  till  they  at- 
tained their  age,  or  married;  and  yet,  if  you  do  not  suffer 
the  property  to  go  to  the  second  husband,  the  surviving 
child  must  take  it  before  either  event     But,  I  deny  this 
position.     In  the  very  first  clause  of  his  will,  he  gives  his 
whole  estate  to  his  children.     If  I  have  shewn  that  he  did 
not  intend  to  vest  in  his  wife,  any  interest  which  would 
survive  her,  there  can  be  no  question,  that  on  her  death, 
this  clause  would  dispose  of  what  she  had;  for,  her  interest 
was  carved  out  of  it,  and  only  suspended  its  full  operation, 
while  that  interest  continued. 

*It  was  also  contended,  that  the  clause,  giving  his  wife 
the  half  of  his  estate  for  life,  contemplated  a  state  of  things 
which  never  happened,  and  therefore  can  have  no  influence 
on  the  construction  of  the  will,  but  must  be  thrown  out  en- 
tirely. This  would  violate  two  settled  rules.  1.  That  the 
construction  now  must  be  the  same  as  at  the  moment  of 
the  testator^s  deaths  uninfluenced  by  subsequent  events. 
2.  That  in  the  conduction  of  wills,  you  must  take  the 
whole  together. 

It  was  contended  also,  that  there  was  no  personal  trust 
here,  but  a  charge  merely,  for  support  and  education  of 
children,  upon  the  fund  in  the  wife's  hands,  which  would 
follow  it  into  tlie  hands  of  her  representative,  and  could 
be  discharged  by  him.  That  the  testator  intended  to  con- 
fide to  his  wife  the  bringing  up  of  his  children,  is  most  evi- 
dent. His  very  silence,  if  he  had  said  not  a  word  on  the 
subject,  would  have  been  decisive  of  that;  for,  where  the 
guardianship  is  not  given  by  the  father  to  another,  the  con- 


220  Court  of  Appeals  of  Virginia. 

1826.  elusion  is  inevitabte  that  he  intends  the  wife  to  discharge 
^^^'  that  office;  a  conclusion,  strengthened  by  the  actual  situation 
Und,  &e.  of  things  in  the  case  before  us.  The  child  then  born  was 
OUey.  ®  8^^^  ^^  months  old ;  the  other  unborn.  With  whom  could 
these  helpless  beings  be  trusted,  but  the  mother  ?  But,  the 
conclusion  is  not  left  to  be  drawn  from  the  silence  of  the 
testator.  Almost  every  clause  in  the  will  is  predicated  on 
the  idea  (which  he  seems  to  consider  of  course)  that  his 
wife  was  to  have  the  bringing  up  of  the  children*  Thus, 
although  it  is  clear,  that  he  thought  the  use  of  half  his  es- 
tate, a  provision  sufficient  for  his  wife,  he  gives  her  the 
whole  till  they  come  of  age,  or  marry,  and  charges  it  in 
her  handsy  with  their  maintenance  and  education.  So,  of 
the  interest  of  his  money.  He  dedicates  this  exclusively 
to  the  education  of  his  children,  and  directs  that  it  shall 
be  paid  into  his  wife^s  hands  for  that  purpose.  So  again, 
he  directs  that  his  wife  should  make  no  charge  against  his 
children,  for  board  or  clothing,  or  any  other  charge,  which 
would  affect  their  estate.  Why  forbid  her  to  do  this,  if 
she  was  not  to  have  charge  of  them  ?  It  being  most  clear, 
that  the  testator  intended  that  his  wife  should  bring  up  the 
children,  it  seems  to  follow,  from  the  very  nature  of  the 
thing,  that  it  was  a  case  of  personal  trust  and  conBdence; 
and  to  those  who  know  the  important  influence,  which 
training  and  education  exercise  over  the  future  life  and 
conduct  of  individuals,  there  can  be  few  trusts  which  would 
be  considered  more  highly  important,  responsible  and  de- 
licate; few  more  incapable  in  their  nature,  of  being  assigned 
or  transferred.  This,  then,  being  a  personal  trust  of  such 
a  nature,  and  the  interest,  (beyond  the  half  which  she  had 
for  life)  being  coupled  with  this  trust,  and  given  as  the 
means  of  executing  it,  it  must  of  course  cease  with  the 
trust,  which  her  death  extinguished.  1  think  I  may  truly 
say  of  this  case,  as  Lord  Mansfield  did  of  ffayvoood  v. 
Whitley y  1  Burr.  228^  <*  His  so  plain,  upon  the  true  intent 
and  meaning  of  this  will,  that  it  is  a  shame  to  cite  eases 
upon  it."     Yet  as  very  many  were  cited^  and  most  elabo- 
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rately  commented  on  at  the  bar^  I  will  take  notice  of  one    1826* 

or  two.  jIX 

But,  I  must  first  remark,  that  this  case  doea  not  present  Umd,  &e. 
at  ally  the  question,  on  which  so  many  of  these  cited,  turn-  ottef. 
ed:  whether  the  estate  given  to  the  children  was  a  vested 
interest,  or  contingent,  and  dependent  on  their  marriage, 
or  arrival  at  age.  The  first  clause  settles  that  point.  It 
gives  absolutely  and  immediately,  the  whole  estate  to  his 
children;  and  subsequently,  only  excepts  out  of  it,  the  use 
of  the  property,  upon  a  particular  trust,  limited  both  as  to 
time  and  object;  and  it  is  a  rule  laid  down  by  the  Courts 
in  the  case  last  cited,  ^^  that  wherever  the  whole  property 
is  devised,  with  a  particular  interest  given  out  of  it,  it 
operates  by  way  of  exception  out  of  the  absolute  property.'* 
There  were  two  cases  cited  from  2  and  3  Leon,  Rep. 
A.  devised  that  his  land  should  descend  to  his  son;  but, 
that  his  wife  should  take  the  profits  until  his  full  age,  for 
his  education  and  bringing  up.  The  widow  died.  It 
was  resolved,  that  the  second  husband  should  not  have  the 
profits.  ^*  Nothingf^^  (say  the  Court,)  "  w  devised^  but 
a  confidence.  The  wife  is  a  guardian  or  bailiff  to  the 
.infant.^*  These  cases  run  on  all-fours  with  that  before 
the  Court.  It  would  be  a  waste  of  words,  to  point  out  the 
striking  resemblance  between  them. 

In  Everts  v.  Chittenden^  2  Day's  Rep.  378,  Joel  Everts 
made  his  will,  as  follows:  *^  I  likewise  give  to  my  wife  the 
use  and  improvement  of  all  my  -real  estate,  until  my  son 
Joely  (then  five  years  old,)  arrives  at  twenty-one  years  of 
age,''  (then  she  to  have  and  enjoy  the  use  and  improve- 
ment of  one-third  of  the  said  real  estate,  during  her  natu- 
ral life,)  '^she,  my  said  wife,  bringing  up  my  said  son, 
until  he  arrives  at  twenty-one  years  of  age.  Item,  I  give 
to  my  son  J.  £.  the  whole  of  my  real  estate,  to.  be  and  re- 
main an  estate  to  him  for  ever,  excepting  the  use  to  be 
disposed  of,  as  above  mentioned."  The  widow  entered 
upon  the  premises,  married  a  second  husband,  and  died, 
leaving  her  son  a  minor.     The  infant  brought  ejectmen 
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1826.    against  the  second  husband  for  the  land;  and  the  question 
^jj^^  was,  whether  the  wife's  interest  ceased  with  her  death, 
LHk<i,&i».  or  continued  until  her  son  would,  (if  he  lived,)  attain 
oJi-     twenty-one  years.     A  case  more  precisely  like  the  one  at 
bar,  cannot  be   imagined.      It   was  argued   with   great 
ability  by  counsel,  and  all  the  cases  in  the  books,  bearing 
on  the  subject,  discussed.     The  opinion  of  the  Court,  iooj 
is  given  with  excellent  sense,  and  sound  discrimination  of 
the  cases.     They  decide  with  great  clearness,  that  the  fee 
passed  immediately  to  the  son,  subject  to  a  personal  con- 
fidence or  trust  reposed  in  the  mother,  which  ceased  at  her 
death. 

There  are  several  other  cases  very  strong  for  the  appel- 
lant, such  as  Lomax  v.  Holmedetif  3  P.  Wms.  175.  MofU' 
field  V.  Dugardj  1  Equ.  Cas.  Abr.  195.      Hayvoood  v. 
fVhiiUff^  1  Burr.  828. 

The  cases  cited  on  the  other  side  do  not  opply-  They 
were  either  devises  of  property  for  a  certain  period,  with- 
out any  expression  implying  a  limitation  of  the  period,  in 
any  event;  or,  there  was  a  trust  raised  by  the  devise,  for 
payment  of  debts,  or  the  performance  of  some  other  thing, 
which  required  that  the  trustee  ^lould  hold  till  the  term 
expired.  In  other  words,  the  decision  in  those  eases  was 
founded  on  the  settled  doctrine  of  giving  efieot  to  the 
manifest  intention  of  the  testator.  To  follow  those  cases 
here,  would  be,  not  to  give  effect  to,  but  to  defeat,  most 
palpably,  the  dear  intention  of  the  testator. 

I  am,  tjierefore,  of  opinion  that  the  wife's  interest  cea- 
sed with  her  life. 

Judge  Gbbkv. 

# 

Thomas  Calvert  having  one  child,  Polly ,  born  Septem- 
ber 15th,  1806,  made  his  will  in  April,  1608.  He  had  af- 
terwards another  child,  Thomas^  bom  January  27tb,  1809, 
and  died  in  1813,  leaving  his  widow,  Kezia,  and  his  said 
two  children  surviving  him.     The  daughtw*,  Folfy,  died 
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in  1814.    Ktziay  the  testator's  widow,  intermarried  with    1826. 
J.  y.  0//ey,  the  appellee,  and  died  in  1815.     The  princi-  J^^ 
pal  question  in.  the  cause  is,  as  to  the  extent  and  nature  of  Und,  &o. 
the  interest,  given  bj  the  will  to  the  testator's  widow,  and     q^ 
whether  that  interest  terminated  by  her  death,  or  by  the 
death  of  one  of  the  children  in  her  life-time. 

In  determining  the  question,  as  to  the  extent  and  nature 
of  the  interest  given  by  the  will  to  the  widow,  the  inten- 
tion of  the  testator  is  the  sole  criterion;  and  that  intention  - 
is  to  be  collected  from  the  whole  will;  so  that  if  the  in- 
tention of  the  testator,  in  respect  to  the  interest  of  the  wife, 
plainly  expressed,  were  found  to  be  inconsistent  with  the 
intentions  of  the  testator,  in  respect  to  the  children,  the 
express  limitation  to  her  would  be  restrained  by  construe* 
tion,  for  the  purpose  of  giving  effect  to  the  whole  will,  as 
in  ex  parte  Davis,  6  Ves.  147.  The  testator  gave  to  his 
wife  his  whole  estate,  during  the  minority  of  the  son, 
''  his  said  wife,  during  that  period,  finding  him  with  suita- 
ble education,  maintenance  and  clothing;  and  if  his  said 
wife  should  die  before  his  said  sOn  attained  the  said  age, 
he  appointed  guardians  and  trustees  for  him,  during  his 
minority/'  In  this  case,  it  was  clear  that  the  testator  con- 
templated the  event  of  his  wife's  dying  during  the  minority 
of  his  son;  and  in  that  event,  appointed  guardians  and  trus- 
tees for  the  son.  This  shewed,  that  in  the  event  of  his 
wife's  death,  during  the  minority  of  the  son,  the  estate 
should  immediately  devolve  upon  the  son,  to  be  managed 
by  the  appointed  guardians  and  trustees;  otherwise,  there 
would  be  nothing  for  them  to  manage;  and  this  manifest 
intent  in  favor  of  the  son,  corrected  the  generality  of  the 
devise  to  the  wife.  So  the  estate  given  to  the  wife  ex- 
pressly, would  be  enlarged  by  construction,  if  that  were 
necessary  to  efiectuate  the  intention  of  the  testator,  in  re- 
spect to  his  children  or  his  creditors,  so  as  to  give  effect  to 
the  whole  will,  as  in  Borraston^s  case,  3  Co.  19.  The 
devise  was  to  the  executors,  until  Hugh  attained  his  age 
of  21  years,  the  profits  to  be  employed  towards  the  perfor- 
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1826.  mance  of  the  will.  Hugh  died  before  he  attained  the  age 
y^^^  of  21,  and  the  question  was,  whether  the  executors'  inte- 
Ijud,  Ice.  rest  continued  until  he  would  have  attained  the  age  of  21, 
Ou^.  if  he  had  lived.  The  Court  held,  that  the  interest  con- 
tinued, although  it  was  admitted  by  the  whole  Court,  that 
the  legal  effect  of  a  grant  or  devise  to  one,  until  another  at- 
tained the  age  of  21  years,  was,  that  the  estate  expired  up- 
on the  death  of  that  other,  before  he  attained  his  age  of  21 ; 
because  it  became  impossible,  by  his  death,  that  he  could 
ever  attain  that  age,  and  consequently,  that  if  the  estate  did 
not  cease  upon  the  death  of  that  other,  it  could  never  cease; 
and,  that  it  was  necessary,  in  that  case,  to  enlarge  the  es- 
tate of  the  executors,  beyond  the  strict  legal  eflect  of  the 
devise  to  them,  taken  by  itself,  in  order  jto  effectuate  an- 
other expressed  intention  of  the  testator,  to  provide  for  the 
payment  of  his  debts,  he.  and  this  term^  until  the  time 
when  Hugh  would  have  attained  the  age  of  21,  would  not 
have  ceased,  if  the  debts  had  been  paid  before  it  expired 
by  its  limitation,  and  the  surplus  profits  would  have  be* 
longed  to  the  executor,  who  was  not  bound,  at  that  time, 
to  make  distribution.  Powell  on  Devises^  301,  and  the 
cases  there  cited.  The  reasons  of  the  judgment  in  Borras- 
ton^s  case  are  not  given  at  large  in  the  report;  but  are  sta- 
ted in  subsequent  cases,  aflSrming  the  principle  of  that  case, 
as  in  Lomax  v.  Holmeden^  3  P.  Wms.  175. 

In  these  cases,  the  estate  or  interest,  expressly  given,  is 
limited  or  enlarged  beyond  the  legal  effect  of  the  terms  in 
which  it  is  expressly  given,  for  the  purpose  of  effectuating 
some  other  intention  of  the  testator,  plainly  expressed  or 
necessarily  inferred  from  his  will,  which  would  be  frustra- 
ted, if  the  express  terms  of  the  devise  or  bequest  were  al- 
lowed to  have  their  strict  legal  effect.  Examples  of  this 
rule  may  be  found  in  the  multitude  of  familiar  cases,  in 
which  express  devises  for  life  or  in  fee  simple,  have  been 
enlarged  or  limited  to  estates  in  fee  tail,  for  the  purpose  of 
effectuating  the  manifest  intention  of  the  testator,  as  to  the 
issue  of  the  first  taker.     But^  there  is  no  example  of  the 
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Courts  controllings  by  construction,  the  legal  eflect  of  the    1826. 
express  terms  of  a  devise  or  bequest,  unless  some  intention  y^^>^2i^ 
of  the  testator,  which  would  be  frustrated  without  such  Land;  See. 
control,  appeared  upon  the  face  of  the  will,  clearly  ex-     otref. 
pressed  or  necessarily  inferred  from  the  terms  of  the  will 
itself. 

What  was  the  nature  and  extent  of  the  interest,  given 
to  the  wife  of  the  testator,  by  his  will?  After  devising  his 
whole  estate,  real  and  personal,  to  his  daughter  Po//y,  and 
any  other  child  he  should  have  by  his  wife,  and  in  case  of 
their  deaths  under  age  and  unmarried,  to  the  children  of 
his  sister  Jones,  the  testator  proceeds;  "Further  say,  I 
desire  that  it  be  in  the  power  of  wife  Kezta,  to  have  tlie 
full  use  of  all  my  negroes,  lands,  and  all  species  of  pro* 
perty,  except  my  money,  until  my  children  or  child  come 
of  age  or  be  lawfully  married;  then,  one  half  of  said  estate, 
with  all  my  money,  to  go  to  my  child  or  children;  during 
my  wife  Kez%d*s  natural  life,  she  shall  be  entitled  to  hold 
the  Yi^M  allotted  for  her  as  above,  and  at  her  death,  to  go 
to  my  children  and  their  heirs,  as  above.*' 

There  can  be  no  serious  doubt,  that  this  clause  of  the 
will,  standing  alone,  gave  to  the  wife  a  beneficial  and  per- 
sonal interest,  either  legal  or  equitable,  to  the  profits  of  the 
whole  estate,  except  the  money,  until  the  children  attained 
their  age  or  married,  with  remainder  for  her  life,  in  one 
half  of  what  had  been  given  to  her  until  that  period.  I 
incline  to  think  that  the  interest  given  was  a  legal  interest. 
*^  The  full  use  of  property, ^^  is  an  expression  equivalent 
to  the  ^^projits^^  of  the  property;  and  a  desire  that  the/?ro- 
Jits  of  a  lease  shall  be  put  out  to  the  use  and  benefit  of  B, 
is  a  devise  of  the  lease  itself.  Blamford  v.  Blamford,  3 
Bulstrode,  101.  This,  however,  is  a  question  of  no  mo- 
ment in  this  case;  for  whether  the  interest  be  legal  or  equi- 
table, it  was  transmissible  to  her  representatives,  Qnless  it 
terminated  in  her  life-time,  or  upon  her  death. 

Some  stress  was  laid  in  the  argument  of  the  cause,  upon 
the  expression,  "  I  desire  it  to  be  in  the  power  of  my  wife 

Vol,  it.  29 
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1826.    to  have  the  fail  use  of  all,  &c.''  as  if  this  indicated  an  jji« 
'^'^"     tention  to  give  the  wife  only  a  personal  authority  or  pow- 
Lami,  kc.  er,  to  be  exercised  by  herself  only  in  person,  and  which 
Q^^      ceased  with  her  life.     This,  I  think,  would  be  a  dange- 
rous refinement  in  the  construction  of  wills.     The  devise 
of  the  profits  or  full  use  is,  in  substance,  a  devise  of  the 
thing  itself;  and  as  a  power  to  dispose,  or  give  at  pleasure, 
is  equivalent  to  an  absolute  property,  so  1  should  think,  an 
unlimited  power  to  have  is  equivalent  to  an  absolute  right 
of  property. 

It  was  also  argued  that  the  expression,  '^  during  my 
wife's  natural  life,  she  shall  be  entitled  to  hold  the  haK  al- 
lotted for  her  as  above^^*  meant  that  as  the  half  was  allot- 
ted to  her  for  life,  so  the  whole  allotted  above  was  allotted 
to  her  for  life.  Such  a  construction  would  produce  singu- 
lar eSects.  It  would  be  giving  her,  at  the  same  time,  a 
life  estate  in  half  and  the  whole;  or  rather,  a  /ife  estate 
in  the  whole  for  a  limited  titne^  and  a  half  afterwards. 
The  obvious  meaning  of  that  expression  is,  to  designate 
what  property  it  was,  to  a  moiety  of  which  she  was  to  be 
entitled,  after  the  children  attained  their  age  or  married; 
to  wit:  half  of  what  was  allotted  to  her  above;  and  it 
was  used  for  the  purpose  of  excluding  her  from  any  partici* 
pation  in  the  money.  **  Allotted  to  her  as  above,"  desig* 
nated  the  things  of  which  she  was  to  have  one  half,  and 
not  the  estate  or  interest ^  of  which  she  was  to  have  half. 
Half  of  a  life  estate  would  be  quite  unintelligible. 

It  is  also  urged,  that  the  intent  of  the  testator  was,  that 
if  his  wife  died  before  his  children  attained  their  ^g^^^  or 
married,  her  interest  should  determine,  because  he  has 
given  her  an  estate  for  life,  in  half  of  the  estate,  after  that 
]>eriod;  and  he  could  not  have  intended  that  she  should 
have  the  whole  estate  longer  than  the  ha{f.  An  esUte  for 
years  in  a//,  with  remainder  for  life  in  Aa(/*,  does  not  seem 
to  me  to  imply  any  such  inconsistency.  Before  the  estate 
for  Itfe  in  the  half  could  take  effect  in  possession,  the  first 
estate  in  tlie  whole  must  have  expired  in  the  life-time  of 
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the  widow.  The  condition  that  she  should  be  ah've  at  that  1826. 
time,  was  implied,  just  as  if  the  first  estate  had  been  given  s^^-^^ 
to  another,  with  remainder  to  Iris  wife  for  hTe.  The  in-  Land,  He. 
tent  of  the  testator  to  give  a  life  estate  in  ha  If,,  after  the  otiey. 
expiration  of  a  specified  term,  does  not  at  all  conflict  with 
an  intent  to  give  her  the  whole  estate,  for  that  term;  even 
if  he  had  contemplated  the  possibility  of  her  dying  within 
the  term,  as  well  as  of  l^r  living  beyond  it.  But  it  is  per- 
fectly clear,  that  the  testator,  when  he  made  this  will,  never 
for  a  moment  thought  of  the  event  of  his  wife's  dying  be- 
fore  his  children  attained  their  age  or  married,  and  had  no 
intention  to  provide  for^that  event,  either  directly  or  indi- 
rectly. "  To  say,  therefore,  that  he  intended  to  give  her  the 
whole  for  a  given  time,  and  if  she  survived  that  period, 
one  half  for  her  life,  is  not  to  say  that  he  intended  to  give 
her  the  whole  for  a  longer  time  than  he  intended  to  give 
the  half.  It  was  possible,  that  her  title  to  the  half  might 
never  accrue;  but  if  it  ever  did,  then  that  interest  must 
have  lasted  longer  than  her  interest  in  the  whole.  The 
former  interest  was  not  to  eommence,  until  the  latter  ceas- 
ed to  exist  Upon  the  legal  effect  and  apparent  intent 
of  this  clause  taken  by  itself,  I  think  it  clear  that  the  wife 
took  a  personal  and  beneficial  interest  in  the  property  de- 
vised to  her,  to  endure  until  the  children  came  of  age  or 
married,  with  remainder  in  one  half  of  that  property  for 
her  life;  an  interest  which  did  not  terminate  by  her  death 
before  her  children  attained  their  age  or  married.  A  grant 
to  one  during  the  minority  of  another,  does  not  determine 
by  the  death  of  the  grantee,  but  the  interest  is  transmissi- 
ble to  the  representative  of  the  grantee.  Dedicates  case, 
3  Leon.  9. 

This  being  the  legal  effect,  and  expressed  intention  of 
the  testator,  in  respect  to  the  interest  of  the  wife,  is  there 
any  other  intention  expressed  in  the  will,  or  necessarily 
implied,  which  would  be  frustrated  by  carrying  into  effect 
this  intention  as  to  the  wife,  and  which,  therefore,  renders 
it  necessary,  in  order  to  effectuate  the  general  intent  of  the 
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1826.    testator,  to  limit  the  wife's  interest  to  a  shorter  period  than 

•J^^  this  clause  of  the  will  imposes  on  it;  that  is,  to  add  the 

Land,  &c.  provision,  that  her  interest  should  cease,  if  she  died  before 

OtT^.     the  children  attained  their  age  or  married?     It  is  insisted 

that  there  is  such  conflicting  intent. 

The  will  proceeds,  **I  desire  that  my  child  or  children, 
as  above,  shall  be  supported  and  educated  in  a  christian- 
like  manner,  out  of  the  money  arising  from  the  estate  I 
leave  as  above ;''  '  ^  and  monies  due  to  me,  and  all  my  money 
I  may  leave  in  the  banks,  to  be  put  out  at  interest,  and  the 
interest  only  to  go  into  the  hands  of  my  wife  for  the  bene- 
fit of  education  of  my  child  or  children,  and  to  be  used  for 
their  benefit  only."  He  then  provides,  that  in  case  of  the 
loss  of  his  slaves,  or  misfortune  to  his  estate,  there  should 
not  be  a  sufficiency  to  support  and  educate  his  children, 
then  after  they  were  nine  years  old,  **  to  take  a  sufficiency 
of  the  money  at  interest,  for  that  purpose,  if  it  should  re- 
quire all."  He  then  proceeds.  '*  Further  say,  nothing  is 
to  be  charged  to  my  child  or  children  by  wife  Kezia,  for 
board  or  clothes,  and  in  short,  no  charge  that  might  aflect 
their  estate,  as  I  have  provided  for  them  in  the  foregoing 
of  this  instrument,  as  well  as  for  my  wife  KeztaJ*^  The 
will  concludes,  "  Further  wish  my  wife  to  live  on  this 
plantation  of  her  ow?i,  and  endeavor  to  make  a  living  in 
a  plain  and  frugal  manner ybr  0W7i  benefit,*^ 

The  effect  of  these  clauses  of  the  will,  was,  to  charge 
upon  the  property  devised  to  the  wife,  so  much  as  would 
be  sufficient  to  maintain  the  children;  and  if  the  interest  of 
the  money  was  insufficient  to  educate  them,  then  so  much 
more  as  would  be  sufficient,  with  the  interest,  to  effect  that 
purpose.  If  the  interest  was  more  than  sufficient  to  edu- 
cate the  children,  the  surplus  belonged  to  them;  but  if  the 
interest  of  the  money,  and  the  produce  of  the  property, 
were  not  sufficient  to  maintain  and  educate  them,  then 
the  principal  of  the  money  at  interest,  was  to  be  resorted 
to,  as  far  as  might  be  necessary,  for  that  purpose.  These 
funds,  appropriated  for  the  support  and  education^  were  to 
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be  applied  to  that  purpose  by  the  wife;  she  advancing  a    1826. 
due  proportion  of  the  profits  of  the  property,  and  receiv-  y^^-^^^ 
ing  the  interest  of  the  money  for  that  purpose;  and  she  LaikI,  &co. 
was,  in  no  event,  to  bring  any  charge  against  the  estate  of     otiey. 
the  children. 

Upon  these  provisions  in  favor  of  the  children,  and  the 
first  clause  of  the  will,  giving  in  terms,  the  whole  estate 
immediately  to  them,  it  is  said,  that  they  were  the  chief 
objects  of  the  testator's  solicitude  and  bounty,  and  there- 
fore, the  will  should  be  liberally  interpreted  in  their  favor. 
If  the  first  clause  of  the  will  were  expunged,  the  estate  of 
the  children  would  be  as  completely  vested  in  them,  im- 
mediately upon  the  testator's  death,  as  it  is  by  force  of 
that  clause.     A  devise  to  jS.  for  years,  or  until  B.  attain 
his  age,  with  remainder  to  S,  vests  the  estate  immedi- 
ate!)^ in  B,    Borraston^s  case,  3  Co.  19.    Stanley  v.  Stan* 
leyy  16  Ves.  489.     A  devise  to  his  wife,  until  his  children 
attained  the  age  of  21  or  married,  would  have  been  pre- 
cisely the  same  in  effect,  and  would  have  shewn  as  bounti- 
ful an  intention  in  the  testator,  towards  his  children,  as  the 
devise  in  the  form  in  which  it  stands.     But,  the  provisions 
of  the  will,  in  fact,  were  intended  by  the  testator,  to  favor 
his  wife,  and  not  his  children.     He  gave  her  more,  and  to 
the  children  less,  than  the  law  would  have  given  them  re- 
spectively, in  case  of  intestacy;  one  half  instead  of  one 
third.     The  testator,  as  I  have  before  observed,  never  con- 
templated the  event  of  her  dying,  before  the  children  at- 
tained their  age  or  married;  or  he  would  have  made  a  pro- 
vision for  that  event     Allowing  that  the  children  were 
the  chief  objects  of  the  testator's  care  and  bounty,  what 
then  ?  We  cannot  therefore  disregard  the  testator's  expres- 
sed will.     He  gave  to  his  wife,  his  whole  property,  except 
his  money,  charged  partially  with  their  maintenance  and 
education,  until  they  came  of  age  or  married;  and  has  indi- 
cated no  intention,  that  they  should  enjoy  any  portion  of 
the  capital  of  hiy  estate,  until  that  period. 
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1826,        It  is  said,  that  taking  into  consideration  the  relations  be- 
^J^J^^  tweeo  the  testator  and  his  wife  and  children,  it  is  iroposisi- 
LMid.  &o.  ble  to  beiieve  that  he  intended,  in  the  event  of  his  wife's 
Otj^.     marriage  and  death  (which  have  happened,)  that  her  second 
husband  should  succeed  to  all  the  profits  of  his  estate,  be- 
yond the  sum  necessary  to  the  support  and  education  of 
his'  only  surviving  child,  to  the  exclusion  of  that  child. 
This  is  unquestionably  true.     The  testator  never  had  any 
such  intention;  and  if  he  had  anticipated  either  of  these 
events,  he  would  undoubtedly  have  taken  care  effectually, 
to  prevent  such  consequences.     But  the  testator  had  no 
such  events  in  his  mindj  when  he  made  his  will,  and  had 
no  intention  whatever,  either  way,  in  respect  to  them.  He 
gave  to  his  wife  an  interest  in  the  property,  and  looked  no 
further.     That  interest  devolves  on  her  legal  representa- 
tive; he  gets  it  by  operation  of  law,  and  not  by  the  will  of 
the  testator;  and  the  disposition  of  the  law  prevails,  because 
it  is  not  against  the  expressed  or  implied  will  of  the  testa- 
tor.    This  is  the  unexpected  consequence  of  his  expressed 
will.     If  the  Court  were,  when  an  event  has  happened,  as 
to  which  the  testator  has  declared  ao  intention  whatever, 
(and  because  we  believe  that  if  he  had  foreseen  or  contem- 
pialed  the  event,  he  would  have  provided  for  it)  to  declare 
tiiat  his  will  has  provided  for  the  event,  and  that,  contrary 
to  the  legal  effect  of  the  estate  vested  by  the  express  terms 
of  the  will;  what  would  this  be,  but  to  niake^  not  to  e^  * 
pounds  the  will  ? 

It  is  argued,  that  the  testator's  wife  was  only  intended 
to  have  the  personal  benefit  of  maintenance,  out  of  the  pro- 
fits of  the  estate;  a  benefit  which  would,  of  course,  cease  at 
her  death,  and  that  the  expressions  that  it  should  be  in  her 
power  to  have  the  full  uscy  SfC.  and  the  wish  that  she 
would  live  on  her  own  plantation^  and  endeavor  to  make 
a  living  in  a  plain  and  frugal  manner^  for  her  own  Ae- 
nejitf  indicates  such  intention. 

1  have  already  observed  upon  the  first  of  these  expre^ 
sions.    The  other,  so  far  from  indicating  an  intention  to 
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limit  bis  wife  to  a  mere  subsistence,  to  my  mind^  shews    1826. 
obviously,  that  he  contemplated  and  wished  his  wife  to  ac-  vj^^5^ 
cumulate  money  and  property,  for  her  own  benefit,  by  the  Laud^t^e. 
use  of  his  property.     He  had  already  declared,  that  he  had     ouej. 
provided  for  his  wife,  and  prohibited  her  from  charging 
any  thing  to  his  children.     Why  this  prohibition,  if  she 
could  have  nothing  of  her  own  to  advance,  as  would  bo 
the  case,  if  she  was  only  entitled  to  a  maintenance.     His 
property  was  to  be  used  upon  her  land;  why  recommend 
her  to  make  a  plain  and  frugal  living,  tor  her  own  benefit? 
If  she  were  only  to  be  entitled  to  a  maintenance,  then  bet 
plainness  and  frugality  would  not  be  for  her  own  benefit, 
but  for  that  of  her  ciiildren.     No  inference,  then,  can  ex- 
ist, that  her  interest  ceased  on  her  death,  upon  the  ground 
that  she  was  only  entitled  to  a  maintenance. 

JPinally,  it  is  said  that  the  will  gave  to  the  wife  no  inte- 
rest, but  only  created  a  personal  trust  and  confidence  for  the 
benefit  of  the  children,  which  expired  on  her  death.    What 
I  have  just  said,  shews  that  there  was  a  beneficial  interest 
vested  in  the  wife,  for  her  own  benefit.     Independently 
of  the  particular  expressions,  shewing  an  express  intentiou 
OD  the  part  of  the  testator,  to  give  her  such  an  interest,  the 
terms  of  the  bequest  to  her  give,  of  themselves,  such  an 
interest.     Thus  in  8  Vin,  292, pL  15,  it  is  said,  ''I  give 
to  my  wife  all  my  lease  at  F.  and  all  my  household  goods, 
she  maintaining  my  children;  but  if  she  should  marry,  then 
a  moiety  of  it  among  my  children.     The  children  shall 
have  no  more  than  a  maintenance,  unless  she  marry."- 
This  beneficial  interest,  however,  was  coupled  with  per- 
sonal trust  and  confidence,  for  the  maintenance,  and  in 
part,  for  the  education  of  the  children,  out  of  the  profits 
of  the  property  devised  to  her;  and  the  question  is,  whe- 
ther, upon  her  death,  as  she  could  no  longer  perform  the 
trust  in  person,  her  interest  ceased.     Powell^  in  his  Trea* 
tise  on  Devises,  p.  301,  treating  of  such  interests  coupled 
with  trusts,  says,  ^'  In  all  these  cases  of  interests,  the  es- 
tate shall  not  determine,  until  the  time  limited,  although 
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1826.     the  object  of  their  creation  fail;  as,  if  the  children  to  be 
y^!^^  maintained,  die,  or  the  debts  be  paid  before  the  time  limit- 
Land,  bo.  ed  to  answer  them,  determines;  and  if  the  devisee  in  such 
Ot^y.     cases,  die,  his  representative  shall  have  the  lands  in  the 
mean  time."  To  support  these  propositions,  he  cites  manj 
cases,  some  only  of  which  I  have  seen.     It  is  alleged,  that 
the  eases  do  not  support  the  author's  propositions.     Let 
us  examine  some  of  them. 

In  the  case  of  Balder  v.  Blackburn^  Hob.  285,  the  tes- 
tator devised  the  profits  of  his  lands  to  his  wife,  to  her  own 
use  and  without  account,  till  her  daughter  should  arrive  at 
the  age  of  18,  provided  the  wife  should  pay  the  quit-rents 
and  fines,  and  keep  and  bring  up  the  daughter;  remainder 
to  the  daughter  in  fee.  The  wife  took  a  second  husband, 
and  died  before  the  daughter  attained  the  age  of  18.  The 
Court  held,  that  this  was  ^'  a  plain  term  given  to  the  wiife, 
to  her  own  use,  which  accrues  to  the  husband;  aind  the 
keeping  and  education  of  the  child  is  not  such  a  particular 
privity,  but  it  may  be  performed  effectually  by  another." 
This  is  precisely  our  case,  except  as  to  the  wife  being  charg- 
ed with  the  payment  of  fines  and  quit-rents.  TAere  the 
estate  was  given  to  the  wife,  until  the  daughter  attained  her 
age  of  18,  **  to  her  own  use,,  without  account;"  herCy  *'  for 
her  own  benefit,"  and  consequently  and  necessarily,  with- 
out account,  l^hercy  there  was  a  direct  personal  trust  up- 
on the  wife,  to  bring  up  the  daughter  at  her  own  expense; 
here,  there  is  a  partial  charge  upon  the  property  devised 
to  the  wife,  for  the  maintenance  and  education  of  the  chil- 
dren; and  the  personal  trust  to  apply  the  funds  to  that  pur- 
pose, is  raised,  not  expressly,  but  by  implication.  There^ 
the  remainder  was  to  the  daughter;  here,  to  the  children. 
In  thai  case,  it  was  not  necessary  to  enlarge  the  estate  of 
the  wife  beyond  the  legal  effect  of  the  terms  in  which  it 
was  given  to  her,  for  the  purpose  of  effecting  the  intention 
of  the  testator,  to  provide  for  the  bringing  up  of  his  daugh- 
ter: for,  the  remainder  to  the  daughter  would  have  taken 
effect  immediately,  on  the  termination  of  the  mother's  es- 
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late,  by  any  roeans^  before  the  daughter  attained  the  age  of    1826. 

eighteen.  J^^L/ 

It  was  said  at  the  bar,  that  the  direction  that  the  wife  Land.  «cq. 
should  pay  the  fines  and  quit-rents,  had  the  effectftof  con-  o^, 
tinuing  the  wife's  interest,  after  her  death;  and  in  Everts 
V.  Chittenden^  2  Day's  Cases  in  Error,  357,  the  Supreme 
Court  of  Connecticut  suggests  the  same  opinion.  The 
Court,  which  decided  the  case  of  Balder  v.  Blackburn^ 
suggest  no  such  argument;  and  that  provision  could  not 
have  had,  upon  any  just  principle,  the  effect  to  enlarge,  in 
the  slightest  degree,  the  duration  of  the  wife's  interest.  If 
land  be  devised  to  one  without  words  oi  perpetuity,  charge 
ed  with  the  payment  of  money,  an  estate  in  fee  is  implied; 
because,  the  devise  being  intended  to  benefit  the  devisee, 
as  he  might  die  immediately  after  the  testator,  he  might 
lose  by  paying  the  money,  if  he  had  only  an  estate  for  life. 
This  goes  upon  the  inferred  intention  of  the  testator.  But, 
1  have  never  before  seen  a  suggestion,  that  an  express  estate 
for  life  or  years^  could  be  enlarged  by  a  charge  on  the  de- 
visee to  pay  money.  If  you  could  enlarge  it  in  such  a 
case,  by  construction,  it  must  be  enlarged  to  a  fee;  for, 
there  can  be  no  criterion  to  determine  upon  any  interme- 
diate estate,  between  that  expressly  given  and  a  fee  simple. 
This  case,  therefore,  and  the  case  at  bar,  appear  to  be  pre- 
cisely the  same. 

In  the  case  of  Smith  v.  Havens^  Cro.  Eliz.  353,  the  tes- 
tator devised,  that  if  his  wife  think  good  to  bHng  up  his 
children,  that  then  she  shall  have  his  lands,  until  his  son 
attain  to  his  age  of  24  years.  The  wife  died  before  the  son 
attained  to  that  age;  and  it  was  resolved,  that  that  event  did 
not  determine  her  estate.  The  question  was,  '*  whether  this 
was  a  matter  of  confidence  only,  or  of  an  interest  also  in 
the  land.''  Here,  there  was,  most  emphatically,  a  personal 
confidence  in  the  wife,  which  her  death  made  it  impossible 
for  her  to  comply  with;  yet,  being  coupled  with  an  inter- 
est, the  failure  of  the  personal  confidence  did  not  destroy 
the  interest.  Np  matter  what  reasoning  induced  the  Court 
Vol.  ir.  30 
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1826.    to  adjudge  that  there  was  an  interest  connected  with  the 
•v^^^  con6dence:  having;;  determined  that  pointy  the  estate  wo 
Lm<i,  &e.  considered  as  continuing  of  i^ourse. 
Oo^y.         To  the  same  effect,  in  this  point,  is  the  case  of  Cctwthorpe 
V.  Hayman^  Cart.  Rep.  25. 

It  is  true,  wl^n  it  appears  from  other  parts  of  the  wilJ, 
that  a  clear  intent  of  the  testator  will  be  frustrated,  by  con- 
tinuing the  estate,  in  such  a  case,  of  the  wife,  beyond  the 
period  of  her  life,  such  construction  will  be  given,  as  will 
effeptuate  the  whole  intentions  of  the  testator,  as  in  the 
case  of  ex  parte  Davis,  already  noticed;  and  so,  if  it  appear 
that  the  wife,  upon  the  whole  of  the  will,  was  not  intended 
to  take  any  personal  interest,  but  only  to  take  the  profits 
as  guardian,  and  upon  a  personal  confidence,  for  the  use  of 
the  child,  upon  her  death,  her  power  expires.  Thus,  2 
Leoriy  221,  pi,  280,  A.  devised  that  his  lands  should  de- 
scend to  his  son;  but  he  willed,  that  his  wife  should  fake 
the  profits  thereof,  until  the  full  age  of  his  son,  for  his  eda* 
cation  and  bringing  up.  The  wife  married  another  hus- 
band, and  died  before  the  full  age  of  the  son;  and  two  Jus- 
tices held,  that  nothing  was  devised  to  the  wife,  but  a  con. 
iidence,  and  she  was  a  guardian  or  bailiff  for  the  infant, 
which  was  determined  by  her  death.  But  contrary,  If  he 
had  devised  the  profits  of  the  land  to  his  wife,  until  the  age 
of  his  son,  to  bring  him  up  and  educate  him;  for,  that  is  a 
devise  of  the  land  itself.  It  appears  from  this,  that  the 
real  question  in  such  cases  is,  whether  an  interest  passes,  or 
not  ?  If  it  does,  then  whatever  personal  confidence  is  con- 
nected with  it,  the  death  of  the  wife  does  not  destroy  her 
interest. 

The  case,  before  cited  from  Connecticut,  was  this:  The 
testator  bequeathed  to  his  wife,  the  whole  of  his  moveable 
estate;  and  gave  her,  likewise,  the  use  of  all  his  real  estate, 
until  his  son  came  of  age;  ''she,  my  said  wife,  bringing 
up  my  said  son,  until  he  arrive  at  21  years  of  age.  I  give 
to  my  said  son  the  whole  of  my  real  estate,  excepting  the 
use  to  be  disposed  of,  as  above  mentioned.^'     The  wife 
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married  another  husband,  and  died  before  the  son  attained     1826. 
his  age;  and  the  question  was  between  the  husband  and  s^^^^-^ 
son.     The  Court  determined  that  the  real  estate  vested  in  Land,fco. 
the  9on,  subject  to  a  personal  confidence  or  trust  reposed     Otiey. 
in  the  mother;  and  that  she  had  no  term  for  years  in  the 
land.     The  Court  having  determined  that  the  wife  took  no 
interest  under  the  wiH,  but  a  trust  and  confidence  alone  was 
thrown  upon  her,  the  consequence  necessarily  followed, 
that  the  husband  could  claim  nothing.      In  coming  to  this         ^ 
conclusion,  the  Court  were  obviously  strongly  influenced 
by  the  bequest  of  aU  the  personal  property  to  the  wife,  and 
also  a  third  of  the  land  for  her  life.     These  cases  are  dis- 
tinguishable from  the  case  at  bar,  in  the  decisive  particu- 
lar, that  in  those  cases,  the  wife  took  no  personal  interest 
whatever  in  the  property.     In  our  Case,  she  took  some  per- 
sonal interest  for  her  own  benefit;  and  if  she  took  any  such 
interest,  it  did  not  terminate  with  her  death.     The  plain- 
tiff would,  therefore,  be  entitled  to  recover,  unless  the  in- 
terest of  his  wife  in  the  estate  of  her  former  husband,  so  far 
as  it  depended  on  the  children's  attaining  their  age  of  21 
years,  or  marrying,  was  destroyed  by  the  death  oi  one  of 
the  children  in  her  life-time. 

It  was  admitted  by  the  counsel  for  the  appellee,  that  if 
a  grant  be  made  to  A.  until  B,  attains  his  age  of  21,  and 
S.  dies  before  he  attains  his  age,  the  term  ceases  from  the 
moment  of  B^s  death,  because  it  is  then  ascertained,  that 
he  can  never  attain  that  age;  and  if  the  term  did  not  cease 
at  his  death,  it  could  never  cease.  An  interest  given  by 
will  in  the  same  terms,  would  have  the  same  effect,  unless 
there  were  something  in  the  Will  to  shew,  that  the  testator 
intended  that  the  estate  should  continue,  noiwithstanding 
the  death  of  the  infant,  until  he  would  have  attained  his 
age,  if  he  had  lived;  which  was  Borraston*s  case,  3  Co. 
19,  where  the  devise  was  for  the  payment  of  debts.  In 
the  absence  of  any  evidence  of  intention  to  the  contrary, 
the  effect  of  a  devise,  is  the  same  as  of  a  deed.  This  was 
decided  in  Lomax  v.  Hotmeden,  3  P.  Wms.  176,  and 
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1826.     Mansfield  v.   Mansfeld,  8  Vtn.  Abr.  291,  pi.   13;  the 
yj^^^  same  case  in  the  name  of  Mansfeldv.  Dugard,  Equ.  Cas- 

Land,  he.  Abr.  195. 

Ouey.  When  the  testator  wrote  his  will,  he  had  one  child  liv- 
ing, and  expected,  though  not  confidently,  another.  He 
therefore  gives  his  whole  estate  to  his  living  child,  Pollj; 
and  if  he  should  have  another,  to  both.  In  the  after  part 
of  his  will,  he  usually  speaks  of  his  child  or  children, 
meaning  his  child  Polly j  if  he  had  no  other,  and  both  his 
children,  if  he  had  another.  He  gives  all  his  estate,  ex- 
cept his  money,  to  his  wife,  "  until  my  children  or  child 
become  of  age,  or  be  lawfully  married.**  He  meant  by 
**  children,**  both,  if  he  had  two;  and  by  ".child,**  his 
child  Polly  J  already  born.  His  will  was,  in  effect,  to  give 
to  his  wife,  "  until  his  child  Polly ^  if  he  should  have  no 
other,  should  come  of  age  or  marry,**  or,  ••until  his  chil- 
dren, Polly  and  another,  if  he  should  have  another,  both 
became  of  age  or  married.**  Upon  the  death  of  Polly ^ 
this  became  impossible;  and  upon  the  principles  already- 
stated,  the  wife's  interest  in  the  whole  terminated,  and  her 
right  to  ^ne  moiety  for  her  life,  took  effect  in  possession; 
that  being  a  vested  remainder  depending  on  her  former  es* 
tate,  and  the  other  moiety  vested  in  Thomas^  in  posses- 
sion. Or,  if  the  term  for  years  of  the  wife,  in  the  moiety 
of  the  estate  of  which  the  remainder  was  given  to  her  for 
life,  merged  in  this  vested  remainder,  {Blaekv.  Pagrave^ 
Cro.  Eliz.  532;)  then  she  was  entitled,  upon  the  death  of 
the  testator,  to  a  life-estate,  immediately  in  that  moiety, 
with  remainder  vested  in  the  children  in  fee;  and  to  an 
estate  for  years  in  the  other  moiety,  until  the  children  at- 
tained their  age  of  21,  or  married,  determinable  by  the 
death  of  both  or  either  of  them,  before  those  events  oc- 
curred, with  a  vested  remainder  in  fee  to  the  children.  It 
is  immaterial  to  enquire,  whether  the  term  for  years,  in 
the  moiety  given  to  her  in  remainder  for  life,  merged  in 
the  life-estate;  since  her  interest,  in  the  events  which  have 
happened,  was  precisely  the  same^  whether  the  term  was 
merged  in  the  life-estate  or  not 
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Upon  this  construction  of  the  will,  upon  the  death  of    1826. 
Polly ^  the  interests  of  the  widow  and  surviving  child,  be-  ^^^^^^J^^ 
came  separate;  each  being  entitled  to  the  profits  of  the  Umd^ko. 
vcio'i^iy  of  the  estate;  and  the  child  must  have  been  sup-     ouey. 
ported  and  educated  out  of  the  interest  of  the  money,  and 
the  profits  of  his  moiety  of  the  residue  of  the  estate,  un- 
der the  guardianship  of  his  mother,  as  long  as  she  lived, 
or  until  he  attained  his  age  or  married.     This  consequence 
may  be  supposed  to  contradict  the  intent  of  the  testator, . 
to  give  his  wife  the  whole  profits,  charged  as  aforesaid, 
until  his  child  or  children  came  of  age  or  married.     But 
it  does  not     His  intent  was,  that  if  he  had  another  child, 
his  wife  should  have  the  profits  of  the  whole,  in  conside- 
ration of  supporting  both;  which  she  could  not  do,  after 
the  death  of  one;  and  upon  the  death  of  one,  her  interest 
ceased  in  a  moiety,  which  vested  in  possession  in  the  sur- 
viving child,  as  upon  the  death  of  both  before  their  age  of 
21  or  marriage,  that  moiety  would  have  vested  in  posses- 
sion, in  the  children  of  the  testator^s  sister;  the  purpose, 
for  which  a  moiety  was  given  to  the  widow,  having  ceased, 
as  .well  in  the  event  of  one,  as  of  both.     It  is  true,  that 
this  results,,  not  from  any  expressed  intention  of  the  testa- 
tor, in  relation  to  the  disposition  of  his  property,  in  the 
event  of  the  death  of  one  only,  or  both  of  his  children. 
For  as  to  that,  he  had  no  intention;  since  he  no  more  con- 
templated the  death  of  both  or  either,  before  their  age  or 
marriage,  than  he  contemplated  the  death  of  his  wife,  be- 
fore that  period.     If  he  had  contemplated  the  event  of  the 
death  of  one  of  the  children,  before  his  or  her  age  or  mar* 
riage,  he  probably  would  have  continued  his  wife's  interest 
in  the  whole  estate,  until  the  other  attained  full  age  or  mar- 
ried.    The  effect  of  the  deaths  of  one  of  the  children  and 
the  widow,  before  the  children  attained  their  age  or  mar- 
ried, upon  the  duration  of  the  estate  of  the  wife,  must  be 
determined,  not  according  to  the  intentions  of  the  testator, 
(for,  he  had  no  intentions  touching  these  events;)  but  ac- 
cording to  the  legal  effect  of  those  events,  upon  the  estate 
given  by  the  terms  of  the  will.  ^ 
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1826.        The  difference  between  my  construction  of  this  will, 

,J^^5J^  and  that  adopted  by  the  majority  of  the  Court,  does  not 

LfenH.ftu).  materially  affect  the  interests  of  the  parties,  in  the  events 

OUer.     which  have  happened.     I  have  gone  thus  at  larg^e  into  the 

subject,  only  for  the  purpose  of  avoiding,  if  I  could,  the 

establishment  of  a  precedent  for  the  construction  of  wills, 

of  which  I  do  not  approve. 

Judge  COALTEB. 

As  the  testator  lived  until  after  a  second  child  was  born^ 
and  as  the  will  speaks  at  his  death,  and  may  have  been  read 
over  by  him  the  day  before,  and  have  been  intended  as  ap- 
plying to  the  then  situation  of  his  family,  it  may,  perhaps, 
be  most  proper  to  consider  it  as  then  made,  and  as  speak- 
ing of  his  two  children. 

It  may  also  be  projier  to  consider  the  questions  arising 
under  this  will,  as  at  the  time  of  the  death  of  Potty  the 
daughter,  and  as  if  a  suit  had  then  been  brought  by  Tho^ 
tnas^  the  surviving  child,  against  his  mother,  to  ascertain 
their  respective  rights  on  that  event;  or  rather,  to  ascertain 
the  then  rights  of  Kezia^  the  widow  of  the  testator,  iq 
his  real  and  personal  estate;  for,  except  so  far  as  limited 
by  those  rights,  the  whole  would  belong  to  the  surviving 
child. 

It  is  contended,  on  the  one  side,  that  she  took  an  estate 
for  years  in  the  whole  property,  real  and  personal,  to  con- 
tinue until  the  children  came  of  age,  or  married;  and  that 
nothing  but  the  marriage  of  both  under  age,  or  the  coming 
of  age  of  both^  or  the  marriage  of  one^  and  the  coming  of 
age  of  the  other^  could  determine  this  term  for  years,  until 
the  youngest  child  actually  didy  or  might  have  come  of 
age;  and  that  after  this,  she  was  to  have  one  half  for  life. 
On  the  other  side,  it  is  contended,  that,  taking  the  whole 
will  together,  it  must  be  construed  to  mean,  that  the  term 
for  years  was  to  cease  at  her  death,  if  she  died  before  they 
married  or  came  of  age:  that  so  long  as  they  all  lived,  or 
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any  one. child  lived  and  was  under  age,  she  still  alive^     1826. 
and  charged  with  their  or  its  support,  and  in  want  of  a    ^^.^^^^ 
support  herself,  she  was  to  hold  all;  but  when  she  died,  Uin<i,teo. 
even  if  they  or  either  of  them  was  then  under  age,  as  she     ouej. 
could  no  longer  support  them^  nor  wanted  any  support  for 
herself  the  term  ceased;  in  the  same  manner  as  if  the  tes* 
tator  had  said,  **  For  the  support  of  my  wife,  and  to  enable 
her  to  support  and  educate  my  children,  until  they  marry 
or  arrive  at  21  years  of  age,  I  give  her  power  to  use  my 
whole  estate  until  that  time,  |>rovided  she  lives  so  long. 
If  she  dies  before  that  time,  then  it  is  to  go  to  them;  but, 
if  she  lives  beyond  that  time^  then  she  is  to  have  one  half 
as  long  as  she  lives.'' 

But,  if  the  will  cannot  admit  of  this  construction,  then 
it  is  contended,  that  the  term  for  years  ceased,  nevertheless, 
at  her  death,  and  did  not  go  to  her  personal  representative; 
because  she  took  a  mere  personal  trust  and  confidence^ 
uncoupled  with  such  interest,  either  in  herself  or  third  per- 
sons, as  would  transmit  the  term  to  her  pei^sonal  represen- 
tatives: that  there  was  no  interest  of  third  persons  to  pro- 
tect, after  her  death,  (the  children  being  better  protected 
by  receiving  the  whole  estate,  than  a  mere  right  to  main- 
tenance and  education  charged  on  it;)  and  her  temporal 
comfort  J  the  other  object,  ceasing  with  her  life,  then  there 
was  no  future  interest,  as  it  regards  her,  to  protect  which 
would  require  the  continuance  of  the  term;  and  conse- 
quently, that  on  this  ground,  if  not  on  the  other,  it  must 
cease  with  her  life,  as  aforesaid. 

It  was  also  said,  though  not  much  pressed  in  the«rgu- 
ment,  that  on  the  death  of  Polly ^  tRfe  term  for  years  was 
determined,  unless  there  was  something  in  the  will  which 
would  prevent  it  and  continue  the  term  beyond  that  time; 
and  that  if  it  was  determined  by  that  event,  either  the 
whole  estate  then  passed  over  to  Thomas^  or  one  half  to 
him  in  fee,  and  the  other  half  to  his  mother  foriife. 

According  to  these  la^t  pretensions,  if  the  term  for  years 
ceased  by  the  death  of  Potty,  and  the  whole  estate  went 
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1826.    over  to  Thomasy  then  the  personal  representative  of  the 
^jJJ^f[^  wife  would  be  responsible  for  the  use  she  had  of  it,  from 
Land,  dec  that  time;  or  for  the  use  of  one  half  of  it^  if  she  was  enti- 
ocSj.     tied  to  the  other.    - 

It  is  proper,  therefore,  to  examine  the  question,  as  one 
between  Thomas  and  his  mother,  in  order  to  ascertain  her 
rights  on  the  death  of  Polly ;  and  also  to  examine  it  as  one 
between  him  and  her  personal  representative,  in  relat'ion 
to  the  continuance  of  the  term  after  her  death. 

If  the  will  had  given  to  the  wife  a  term  of  this  kindy 
uncoupled  with  any  interest,  charge,  trust,  or  any  thing  to 
shew  that  a  further  duration  of  the  term  was  intended,  and 
without  any  express  direction  that  she  was  to  hold;  Until 
they  or  the  survivor  actually  had,  or  should  have  come  of 
age,  had  they  lived,  it  may  be  admitted  that  it  would 
have  determined  on  the  death  of  one  or  both^  under  age. 
But,  this  operation  of  the  rule  of  law  on  such  an  estate, 
may  be  done  away,  either  by  express  words  in  the  will, 
or  by  manifest  intent,  deducible  from  the  whole  wiU,  as  in 
Borraston*s  case,  3  Co.  19;  where,  yrom  construction,  it 
was  determined  it  should  continue,  until  the  son  loould 
have  come  of  age,  had  he  lived.  Whether  the  term,  then, 
determined  on  the  death  of  Polly y  or  not,  will  depend  on 
a  sound  construction  of  the  will,  taken  all  together.  It 
seems  to  me,  from  its  whole  structure,  not  only  that  the 
wife  was  intended  to  have  the  nurture  and  education  of  the 
children;  but  that  a  provision  for  her,  at  least  during'  her 
life^  was  intended  to  be  made.  She  was  to  make  a  living 
in  a  plain  and  frugal  manner,  for  her  own  benefit.  For 
these  purposes,  she  is  to  have  the  use  of  the  whole,  until 
they  come  of  age  or  marry;  and  then^  they  are  to  take  one 
half,  and  she  the  other  half  for  life.  She  is  no  longer 
charged  with  support  and  education;  and  they  must  have 
the  means  of  their  own,  and  one  half  will  be  enough  for 
her.  But,  if  the  term  was  to  cease  on  the  death  of  Polly ^ 
either  the  whole  must  ^o  over  to  Thomas^  or  her  life  es- 
tate must  then  commence  in  a  half;  and  the  other  half  must 
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go  over  to  him.     He  then  would  take  either  the  whole  or    1826« 
one  half,  b^ore  he  came  of  age  or  married;  which  would  ^^J^^^ 
be  contrary  to  the  letter  of  the  will.     Would  it  be  accord-  Land,  Un, 
ing  to  its  intention  ?    If  it  would,  then  his  nurture  and  edu-     qu^ 
cation  by  her  would  cease;  for,  if  he  took  all,  nothing 
would  be  left  for  her  to  support  him  with;  if  one  half^  she 
would  only  have  the  means  of  her  own  support  left     She 
would  not  be  compelled,  (nor  would  she  forfeit  that  by  a 
refusal)  to  support  him  out  of  it;  nor  would  his  support  be 
a  chars^  on  that  part,  leaving  his  half  to  accumulate;  and  - 
although  the  will  speaks  at  the  death  of  the  testator,  yet  it 
may  not  be  improper  here  to  remark,  that  when  he  had 
but  one  child,  he  designated  the  whole  as  a  fund  for  the 
support  of  that  child,  and  the  mother;  and  even  charged 
monies  with  education  also.     Suppose  Pollt/  had  come  of 
age  or  married;  this  would  not  have  deteripined  the  term, 
until  the  other  had  also  come  of  age,  or  married;  although 
Polly  would  want,  and  might  have  been  entitled  to,  some 
support;  and  if  she  had  died  after  marriage,  and  before 
Thomas  came  of  age,  would  this. put  an  end  to  the  term; 
and  would  the  whole  estate  go  over,  one  half  to  her  chil- 
dren, and  the  other  to  Thomas?    Ot^  if  only  half  went 
over,  who  would  get  it,  Thomas  or  her  children;  or  must 
they  both  be  supported  out  of  it  ? 

But  again.  If  the  term  ceased  by  the  death  of  Pollys 
and  the  whole  estate  went  over  to  the  survivor,  then,  as 
before  said,  there  would  be  nothing  left  for  the  mainte- 
nance of  the  wife,  which,  it  seems  to  me,  would  so  entirely 
defeat  the  will,  that  such  construction  could  not  be  put  on 
it  But,  then  it  is  said,  the  t^hi  only  would  cease,  and 
her  life  estate  in  one  Aa//*  would  begin,  discharged  from 
the  support  of  Thomas,  as  much  so,  as  if  he  had  come  of 
age;  that  the  remainder  in  her  for  Ufe,  in  one  half,  though 
limited  on  a  term  which  has  ended,  not  by  marriage  or 
coming  of  age,  as  specified  in  the  willj  but  by  another 
event,  (and  which,  by  that  will,  was  to  take  effect,  not  on 
the  d^ath  of  one  or  both,  but  on  their  marriage  or  coming 
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1826.     of  age,)  was  nevertheless  a  vested  remainder  in  her,  to  take 
y^lJ^L,  effect  on  such  determination  of  the  particular  estate;  and. 
Land.  &0.  that  it  was  not  a  contingent  remainder,  which  would  be 
OUer.     ^^^»  there  being  no  freehold  to  support  it.      But,  even  if 
this  would  be  the  case,  and  she  would  thus  not  be  deprived 
of  all  91'pport;  yet,  her  right  to  support  and  educate^  and 
take  the  surplus  would  be  defeated;  as  also,  the  inteniioa 
of  the  testator,  that  she  should  have  the  rearing  and  edu- 
cation of  the  child,  who  was  of  very  tender  years,  and  who 
would  thus  be  thrown  on  his  guardian.      Indeed,  I  under- 
stood it  was  admitted  in  the  argument,  that  the  trust,  being 
for  both,  did  not  determine  by  the  death  of  one;  and  that 
no  Court  could  invade  her  right  to  rear  and  educate  out  of 
this  fund,  after  which  she  was  entitled  to  the  surplus:  that 
she  would  have  forfeited  the  whole,  had  she  failed  to  sup- 
port and  educate^  and  would  not  have  the  residue  on  mere- 
ly paying  for  board,  4'C.      But,  if  she  is  thus  Jtnrced  to 
take  one  half  in  remainder,  long  before  the  time  specifjed 
in  the  will,  it  will  be  by  mere  operation  of  law  upon  the  es- 
tates granted  in  the  will,  and  not  from  any  intention  ex- 
pressed or  thought  by  the  testator.      But,  as  before  said, 
although  operations  of  law,  of  this  kind,  may  take  effect^ 
when  there  is  nothing  in  the  will  to  control;  yet,  if  there 
be  over-ruling  provisions  there,  these  general  rules  of  law 
will  yield  to  such  intention. 

If  I  have  succeeded  in  shewin^f,  that  the  whole  estate 
would  not  have  gone  over  to  Thomas,  on  the  death  of  Pol- 
ly, but  that  to  do  so,  would  manifestly  violate  the  intention 
of  the  will;  if  a  similar  violation  would  take  place  \u  case 
one  half  went  over;  the  i^ument  is  equally  strong  as  to  it. 
But  if  the  term  did  not  cease  on  the  death  of  Polly,  then 
the  qutjsiion,  whether  the  remainder  for  life  in  one  half 
was  vested  or  contingent,  does  not  arise.  Barraston^s  case 
shews,  that  the  terra  may  continue  beyond  the  time,  when, 
in  ordinary  cases,  it  would  cease  by  the  rule  of  law,  if  such 
continuance  appears  by  the  will,  to  have  been  intended.  It 
seems  to  me,  it  was  intended  that  it  should  continue  after 
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the  death  of  one  child,  living  the   mother;  whether  be-    1826. 
yond  her  life,  it  is  not  at  present^  necessary  to  consider.    ^^^J^^!^ 
But  if  it  did  continue  beyond  the  death  of  Polly ^  then  the  Land,  kc 
remainder  for  life  in  one  half,  if  vested,  did  not  then  begin     ot^. 
in  possession^  the  particular  estate  not  being  ended;  alid 
ithis  would  decide  the  question,  as  between  Thomas  and 
his  mother.      If,  however,  the  term  then  ceased,  and  the 
remainder  was  contingent  and  void,  then  the  whole  would 
also  go  over  to  the.  son,  and  leave  no  support  to  the  wife; 
which  would  be  a  strong  argument  to  prove,  that  the  rule 
of  law  oug^ht  not  to  be  permitted  thus  to  operate  on  the 
term,  and  produce  this  efiect,  if  by  any  sound  construction 
of  the  will,  it  might  be  avoided. 

My  impression  is,  that  if  there  had  been  nothing  else  in 
the  will,  which,  by  construction  or  otherwise,  would  con- 
tinue the  term  beyond  the  death  of  Polly ^  the  mother  could 
not,  on  that  event,  take  one  half  for  life,  as  a  vested  re- 
mainder in  her;  but  whether  she  would  or  not,  I  shall  not 
stop  to  enquire;  being  satisfied,  as  before  stated,  that  there 
is  enough  in  this  will  to  continue  the  term,  down  to  the 
tHTie  when  the  youngest  child  ^hall  attain^  or  would  have 
attained  his  age  of  21  years;  and  had  the  mother  survived 
that  time,  that  she  would  then  have  taken  one  half  for  life. 

This  brings  us  to  the  enquiry,  whether,  notwithstand* 
ing  the  death  of  the  mother,  before  Thomas  arrived  at  his 
age  of  21  years  or  marriage,  the  term  is  to  continue  and 
pass  to  her  administrator,  until  it  is  determined  by  the  mar- 
riage, or  coming  of  age  &c.  of  Thomas  1  This  also,  is  to 
be  determined  by  the  whole  will. 

A  provision  was  intended  for  a  two-fold  object.  Firsts 
for  her  personal  comfort,  and  to  enable  her  to  make  a  plain 
and  frugal  living,  ybr  her  own  benefit ;  and  secondly,  to 
enable  her  io  raise  and  educate  the  children,  until  marriage, 
or  their  coming  of  age.  For  this  purpose,  the  estate  is  to 
be  kept  together,  and  used  on  her  plantation^  and  his  debts 
to  be  paid  out  of  the  money  he  leaves  behind.     She  is  to 
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1826.  charge  nothing  for  their  board  and  clothes;  and  in  short,  no 
•^2^  charge  is  to  be  made  that  may  affect  their  estate,  inasmuch, 
Luid.  iM.  he  says,  '^as  he  h^s  provided  for  them  in  the  foregoing  of 
oSsf,  this  instrument,  as  well  as  for  his  wife.^^  Was  it  his  in- 
tention, -that  in  case  his  wife  died,  during  the  minority  of 
his  children,  that  the  estate  still  should  be  kept  together  on* 
her  farm  by  her  heirSy  that  they  might  make  a  living  /or 
ihemselveSf  merely  deducting  the  price  of  board  and  tui- 
tion, &c.  of  his  children,  though  she  could  not  have  held 
it  discharged  of  personal  care,  &c.  ?  Or,  was  he  .looking 
simply  to  her  personal  eomforty  and  to  that  dependence 
on  her  for  sustenance  and  education,  calculated  to  preserve 
the  parental  authority;  at  the  same  time  that  she  would  be 
rewarded  by  the  surplus^  to  be  taken  for  her  own  benefit^ 
for  that  care  and  attention  he  expected  her  to  pay  ?  He 
thus  provides  for  them.f  as  well  as  'fei:  her.  He  looked  to 
her  personal  comfort,  and  to  a  discharge  by  Aer,  o£  the  most 
important*  duties  to  his  children,  and  enables  her  to  dis- 
charge them.  He  looked  to  no  other  state  of  things. 
Shall  we  carry  the  provision  farther  ?  ,When  they  are  no 
longer  a  charge,  either  for  education  or  support,  still  she  is 
to  be  provided  for.  Her  comfort  is  looked  to;  though  not 
beyond  the  time,  when  she  will  cease  to  want  it.  Whea 
that  event  happens,  he  looks  to  no  one  beyond  her,  but  his 
children,  and  those  of  his  blood,  who  are  to  take  in  re- 
mainder after  them.  Why  shall  this  event's  happening  at 
one  timCf  have  a  different  effect  from  what  it  would  have, 
happening  at  another?  If  we  give  it  these  different  effects^ 
it  must  be  because  we  Site  forced  to  do  so,  by  the  rules  of 
law  operating  on  the  estates  devised,  from  which  we  can- 
not escape  by  any  sound  interpretation  to  be  put  on  the 
will.  I  think  we  are  not  driven  to  this;  but  that  the  whole 
will  justifies  the  interpretation  that  has  been  contended  for. 
Plain  men,  unversed  in  legal  subtilties,  1  think  would  put 
this  construction  on  it;  and  it  would  seem,  until  otherwise 
advised,  the  appellee  himself  so  considered  it.     Unlettered 
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men  are  generally  very  good  judges  of  the  intentioD  of  wills    1826. 
written  by  unlettered  men.  vj^v^ 

On  the  whole,  I  am  for  reversing  the  decree.  Land,  ko. 


The  President  concurred  with  Judge  Carr,  and  the 
decree  was  reversed.* 

*  Jadfi^  Cabb&l,  who  was  abtent  from  inditpQtiUoo,  aothorised  the  Piiai- 
PSHT  to  saj  that  he  oanoanred  with  Judge  Ghkiit. 


OUey. 


Faulkner's  Administratrix  v.  Brockekbrough.      1386. 

May, 

Where  it  is  stipulated  In  a  mortgage,  that  money  shall  he  paid  on  or  before  a 
Ipven  day,  and  it  is  paM  after  that  day,  the  mortgagee  is  not  deprited  of  hit 
right  of  action  ai  law^  on  the  mortgage. 

The  acceptance  of  the  money  by  the  mortgagee,  after  the  day  appomted  for 
payment,  does  not  change  the  rights  of  the  parties,  ai  law. 

Jlustin  Brockenbroughy  brought  an  action  of  detinue 
against  Catherine  Faulkner^  administratrix  of  Thomas 
Faulkner  deceased,  in  the  Superior  Court  of  King  & 
Queen  county,  to  recover  a  slave.  The  defendant  pleaded 
non  detinety  and  issue  was  joined. 

The  jury  found  a  verdict  for  the  plaintiflf,  and  the  de- 
fendant moved  for  a  new  trial,  which  was  refused  by  the 
Court.  To  this  decision,  the  defendant  filed  a  bill  of  ez- 
ceptionsy  setting  forth  the  evidence  which  was  introduced 
on  the  trial.  It  states,  that  the  plaintiff  proved  at  the  trial, 
tliat  Elliott  Muse  and  wife,  had  conveyed  to  him  by  deed 
of  mortgage,  for  valuable  consideration,  the  slave  in  dis- 
pute, on  the  9th  day  of  April,  1816.  This  deed  recites, 
that  the  said  Muee  had  executed  his  bond,  with  Walter 
Healy  and  George  Healy  his  sureties,  for  the  sum  of 
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1826.     If  3000,  payable  to  •Austin  Brockenbroufich^  on  or  before 

s^r^^,^  the  18th  day  of  April,  1817;  and  the  said   Muse,,  wishing 

Fmj)kner*t  further  to  spcure  the  payment  of  the  said  sum  of  money, 

V.   '    conveyed  the  property  therein  described,  consisting  of  real 

^JJ^^'  and  persona]  estate,  and  amon^^  other  thinecs,  the  slave  in 

dispute;  provided,  that  if  EUiott  Muse^  Walter  Healy  or 

Geors^e  Henly^  should  pay  or  cause  to  be  paid  to  the  said 

Brockenbrous^tt^  the  said  sum,  on  or  before  the  18th  tlay 

of  April,  1817,  with  interest,  &c.  the  deed  should  be  void* 

The  plaintiflf  also  proved,  that  the  defendant  was  at  the 
institution  of  this  suit,  in  possession  of  the  said  slave. 

The  defendant  then  proved,  that  the  plaintiff,  before  the 
institution  of  this  suit,  had  been  paid  by  Walter  Heuly^ 
one  of  the  sureties  to  the  bond  above-mentioned,  the  whole 
amount  of  the  money  due  to  him,  which  the  said  mortgage 
was  intended  to  secure;  but  that  the  said  plaintiff  had  never 
executed  a  release;  and  that  this  suit  was  brought  and  car- 
ried on,  for  the  benefit,  and  at  the  costs  of  the  said  Healy^ 
the  said  plaintiff  having  consented  thereto.  On  these 
grounds,  the  defendant  moved  the  Court,  at  the  trial,  to 
instruct  the  jury,  that  the  plaintiff  could  not  recover  in  this 
action,  if  he  was  so  paid  off  his  debt;  which  motion  being 
over-ruled,  he  moved  for  a  new  trial,  which  was  also  re- 
fused; judgment  was  rendered  for  the  plaintiff^  and  the  de- 
fendant appealed. 

Leis^h^  for  the  appellant,  admitted  that,  at  law,  if  there 
be  a  feoffment  with  a  defeasance^  the  condition  must  be 
strictly  performed:  but  he  contended,  that  in  this  case,  the 
facts  were  not  stated  with  the  necessary  precision.  But 
even  if  the  money  was  paid  ff/if«rtheday,  Brockenbrougfi^ 
could  not  recover,  after  he  was  fully  satisfied;  and  he  could 
not  surely  recover  for  the  benefit  of  another,  what  he 
could  not  recover  for  himself.  But  the  acceptance  qf  tfhe 
money  by  Brockenbrouf^h^  waives  the  forfeiture.  In  Co. 
Litt-  211,  b.  sec.  341,  342,  343,  344,  there  are  analogous 
cases,  in  which  the  forfeiture  is  waived,  by  acceptance  of 
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money,  be.     It  appears  by  the  same  author,  that  a  con-    1826. 
dition  for  a  mortgagor  to  do  some  act,  is  always  construed    ^^.^1^ 
favorably  for  him,  because  its  object  is  to  create,  and  not  Faulkner's 
to  defeat  the  estate. 


^tanard^  for  the  appellee,  denied  that  the  record  was 
uncertain,  and  insisted  that  it  sufficiently  appeared,  that 
the  mon^y  was  paid  after  the  day,  appointed  by  the  con- 
dition of  the  mortgage.  The  rule  of  law  is  express,  that 
conditions  of  this  sort  must  be  strictly  performed.  The 
instances  cited  by  Coke  Littletoriy  do  not  apply.  They 
only  prove,  that  the  place  of  performance  may  be  changed 
by  consent  of  parties.  But  the  time  of  performance  does 
not  admit  of  .such  alteration.  If  a  party  receives  money 
at  a  different  /?/flrce,  from  that  stipulated,  the  payment  is 
good,  because  if  it  was  not  there  received,  the  debtor  might 
go  to  the  right  place,  if  the  money  was  not  accepted  there. 
But  when  the  time  has  passed,  he  has  no  such  option. 

But  it  was  incorrect  in  the  appellant,  to  move  for  a  new 
trial,  on  the  ground  of  improper  instructions  given  by  the 
same  Judge,  before  whom  the  motion  is  made. 

Where  there  is  a  satisfied  trusty  an  action  may  be  main- 
tained, either  by  the  trustee^  or  the  cestui  que  trust, 
Hopkins  v.  Stevens^  2  Rand.  423. 

May  23.  The  President  delivered  the  opinion  of  the 
Court. 

The  only  question  in  this  case,  on  the  merits,  which  is 
presented  by  the  bill  of  exceptions  filed  in  the  record,  iS| 
whether  the  instruction  to  the  jury,  asked  for  by  tlie  de- 
fendant, was  properly  refused  by  the  Judge  ?  After  the 
phintiff*  had  exhibited  his  evidence,  to  wit:  that  Elliott 
Muse  and  wife  had  conveyed  to  him,  by  deed  of  mortgage, 
for  valuable  consideration,  the  slave  in  the  declaration  men- 
tioned, and  also  the  deed  of  mortgage  duly  recorded;  and 
also  had  proved,  that  the  defendant  was^  at  the  institution 
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1826.    of  the  suit,  in  possession  of  the  said  sla^e;  the  defendant  then 
^J^^^  proved,  thai  the  said  plaintiff,  before  .the  institution  of  the 
Faulkner'^  suit,  had  been  paid  by  Walter  Healy^  one  of  the  sureties 
V.''    to  the  collateral  bond,  in  the  said  mortgage  mentioned,  the 
^iwwrt'  ^^^^^  amount  of  the  money  due  to  him,  which  the  said 
mortgage  was  intended  to  secure;  but,  that  the  said  plaintiff 
had  never  executed  a  release,  and  that  the  said  suit  was 
instituted  and  carried  on,  for  the  benefit  and  at  the  costs  of 
the  said  Healy^  the  said  plaintiff^  having  consented  thereto. 
The  defendant  then  moved  the  Court  to  instruct  the  jury, 
that  the  said  plaintiff  could  not  recover  in  this  action,  if  he 
was  paid  off  his  debt  for  the  benefit  of  the  said  Healy; 
which  instruction,  the  Court  refused  to  give. 

Upon  these  premises,  it  is  not  easy  to  imagine,  in  what 
the  Court  erred,  in  refusing  the  instruction.  There  is  no- 
thing in  the  mortgage,  which,  by  any  possible  construction 
of  it,  would  make  a  payment  after  the  day  stipulated  m 
the  mortgage,  equivalent^  to  a  payment  at  or  bejbre  the 
day;  and,  as  it  lay  upon  the  defendant  to  prove  the  pay* 
ment  at  or  before  the  day,  in  discharge  of  the  defeasance 
in  the  mortgage,  he  ought  to  have  stated  it  in  the  bill  of 
exceptions,  if  the  fact  was  so.  Having  omitted  to  state  it, 
it  must  be  taken,  that  the  payment  relied  on,  was  after 
the  day  in  the  defeasance;  and  in  that  point  of  view,  the 
law  is  very  plain. 

The  estate  of  the  mortgagee  in  the  property  included  in 
the  deed,  until  forfeiture,  continues  as  at  the  common  law, 
before  the  interference  of  the  Courts  of  Equity.  He  is 
entitled  to  an  estate  as  tenant  in  mortgage  in  fee,  or  for  a 
term  of  years,  as  the  case  may  be;  or  to  an  absolute  estate 
in  personal  property,  as  regards  the  title;  subject  to  any 
agreement  as  to  the  possession,  and  defeasible  at  law,  by 
performance  of  the  condition.  Ryatly  6cc.  v.  Rolle^  4'C. 
1  Atk.  179.  1  Pow,  on  Mortgages^  204.  After  the  for- 
feiture by  failing  to  perform  the  condition,  whereby  the 
eslHte  becomes  absolute,  the  mortgagee  may  enter  upon  it, 
and  take  possession,  without  any  possibility  at  law,  of 
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being  evicted  by  the  mortgagor;  1  Pow,  on  Mortg.  185;     1826. 
or,  if  the  possession  be  in  the  mortgagor,  he  may  recover  ^^.^^1^ 
it  by  suit,  unless  there  be  some  agreement  in  the  deed,  Faulkner^ 
(which  does  not  exist  in  this  case,)  varying  the  rights  of       v. 
the  parties  at  common  law.     The  Judge,  therefore,  was    |JJ!^2I|' 
correct  in  refusing  the  instruction  to  the  jury,  asked  for 
by  the  defendant.     The  mere  acceptance  of  payment  after 
the  day  in  defeasance,  cannot,  by  implication  or  inference, 
change  the  rights  of  the  parties,  as  to  personal  or  real  es- 
tate, at  law;  or  the  Statute  of  7  Oeo.  2,  chap*  20,  (which 
is  not  in  force  here,)  would  have  been  unnecessary,  as  re- 
gards the  latter,  in  England.     The  fact  that  the  mortgagee 
agreed  that  this  suit  should  be  for  the  benefit  of  Healy^  the 
surety,  who  had  paid  the  money,  and  at  his  costs,  has  no 
influence  on  the  rights  of  the  parties,  at  law,  or  in  equity; 
as  there  also,  a  surety  who  paid  the  money  would  be  enti- 
tled to  the  legal  effect  of  the  deed,  upon  the  principle  of 
substitution;  which  jurisdiction  of  equity  would  be  entirely 
frustrated,  if  payment  after  the  day,  by  the  surety,  would 
divest  the  legal  title  of  the  mortgagee. 

Judgment  affirmed. 
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Clarke  v.  Tinsley's  Administrator. 


In  a  ChMie^i7  cause,  when  a  repnoation  has  been  entered,  and  aTterwardt  with- 
drawn^ it  it  error  for  tlie  Court  to  order  an  aeonaot,  or  to  render  a  decree, 
QBtil  a  new  iMue  is  made  up.  A  deposition  which  had  been  taken,  whale  tfce 
replication  was  standing,  cannot  be  read,  after  it  is  withdrawn. 

When  exceptions  are  filed  to  an  answer,  tht7  must  be  disposed  of^  be/bre  aoj 
farther  proceedings  can  take  place  io  the  cause. 

This  was  an  appeal  from  the  Chancery  Court  of  Lynch- 
burg. The  whole  subject  is  so  fuJIy  unfolded  io  the  fol- 
lowing opinion,  that  nothing  more  need  be  said. 

Wickham^  for  the  appellant. 

No  Counsel f  for  the  appellee. 

May  24.     Judge  Carr  delivered  his  opinion. 

T^nsley^s  administrator  Bled  his  bill  against  Clarice^  a 
former  Sheriff  of  Pittsylvania,  stating,  that  his  intestate  had 
sent  by  mail  to  the  defendant,  Clerks'  tickets  for  collection, 
keeping  a  list,  and  sending  on  one  for  the  Sheriff  to  enter 
a  receipt  on,  and  return:  that  no  receipt  has  been  returned, 
so  that  he  is  without  remedy  at  law.  The  bill,  therefore, 
prays  a  discovery,  an  account,  and  decree  for  what  may  be 
found  due.  The  defendant  filed  a  very  vague  and  unsa- 
tisfactory sort  of  answer,  stating  the  length  of  time  that 
his  deputies  did  the  business:  that  he  has  no  doubt,  if  they 
ever  received  any  fee  bills,  they  have  accounted  for  and 
p^id  them:  that  some  of  them  are  removed,  some  dead,  and 
he  does  not  think  he  ought  to  be  sued  after  such  a  length 
of  time.  (He  was  Sheriff  in  1808  and  1809,  and  deputy  ia 
1810.  The  bill  was  filed  in  1814)  At  the  May  Rules, 
1815,  the  answer  was  filed,  the  plaintiff  replied  to  it,  and 
a  commission  issued.  Under  this  commission,  the  deposi- 
tion q(  Richard  Jeffries  was  taken.  At  the  October  Term, 
1815,  by  consent,  the  replication  was  set  aaide,  and  leave 
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given  the  plaintiff  to  amend  his  bill,  and  to  the  defendant,     1826. 
to  amend  his  answer.      The  amended  bill  calls  for  a  more  v^^y-^ 
particular  answer;  that  the  defendant  may  say,  whether  he     CUrke 
did  not,  while  Sheriff,  in  lj80S-9,  or  while  deputy,  receive   Tinsi^-y't 
tickets  from  Tinsleyy  as  per  list  filed  with  the  bill;  whe-     ■  "*'^* 
ther  he  or  his  deputies  did  not  keep  books,  and  if  so,  is 
there  not  some  entry  of  these  there;  and  calls  for  ei^tracts^ 
&c.  &c.      The  amended  answer  gives  rather  a  lame  ac- 
count of  the  matter,  speaks  of  the  books,  of  tickets  be- 
ing entered  in  them,  of  payments  made,  &c.  but  produces 
no  extracts.   This  answer  was  filed  at  the  M^y  Rules,  1817, 
and  a  replication  and  commission  taken;  and  at  the  April 
Rules,  1818,  the  cause  was  set  for  hearing  by  the  plaintiff. 
At  the  May  Term,  1818,  for  reasons  appearing  to  the  Court, 
the  replication  is  set  aside,  and  the  cause  remanded  to  the 
Rules.      At  the  October  Rules,  1818,  the  pUintiff  filed  ex- 
ceptions to  the  answers,  and  gave  a  Rule  for  a  better  an- 
swer; and  the  defendant  insisting  on  the  sufficiency  of  his 
answers,  the  plainiiff  set  down  his  exceptions  for  argument. 
Then  comes  this  entry,  at  the  May  Term,  1819.      **This 
cause  came  on  this  day  to  be  heard  on  the  bilh,  answers, 
exhibits  and  the  examination  of  a  witness,  and  upon  the 
exceptions  to  the  answers;  on  consideration  whereof,  the 
Court  doth  refer  the  accounts  to  a  commissioner,  who  is  to 
examine,  &c."  in  the  usual  style.     The  commissioner  re- 
ported a  balance  against  the  defendant,  stating  that  the  ac- 
count was  founded  on  the  bill  and  answer,  and  deposition 
of  Jeffries.     After  the  report  returned,  but  before  it  was 
acted  on,  the  defendant  took  two  depositions;  one  of  his 
clerk,  stating  the  information  given  by  the  books:  the  other 
of  a  witness,  proving  that  the  former  was  his  clerk,  while 
he  was  Sheriff.     The  Chancellor,  in  October,  1820,  ren- 
ders a  decree  on  the  report,  as  one  to  which  there  was  no 
exception. 

T)ie  course  pursued  at  the  hearing j  as  the  record  terms 
it,  when  the  case  came  on  upon  the  exceptions,  was  a  sin- 
gular one.     The  replication  having  been  withdrawn,  and 
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1826.    the  cause  sent  to  the  Rules;  all  which  had  been  done  under 
^J^2L/  ^^^  replication,  was  undone;  and  among  other  thingcst  the 

Clarke    deposition,  which  bad  been  taken,  was  suppressed.     When 
TrnTiey's  ^^0  cause  Came  again  before  the  Court,  it  was  not  for  a 

•<>«*«••  hearing;  there  was  no  issue  between  the  parties  on  the 
main  subject.  It  was  simply  an  appeal  to  the  Court,  to  de- 
cide whether  the  answer  was  sufficient,  or  not.  If  it  w%s 
thought  sufficient,  the  exceptions  would  be  over-ruled,  and 
the  cause  sent  back  for  further  proceedings,  to  give  the 
plaintifif  a  chance  to  reply,  and  take  evidence.  If  the  an- 
swers were  deemed  insufficient,  the  exceptions  would  be 
sustained,  and  the  defendant  ordered  to  put  in  a  better  an- 
swer; and  the  cause  would  be  sent  back  to  be  matured  for 
hearing.  Instead  of  doing  either  of  these  things,  the  Chan- 
cellor simply  directs  an  account,  as  on  a  hearing;  and  thus 
sends  the  matter  to  the  commissioner  in  that  crude  state, 
without  a  decision  whether  the  exceptions  were  good  or 
bad,  without  any  issue  between  the  parties,  without  giving 
the  defendant  a  chance  to  support  his  answer  by  evidence^ 
and  with  the  deposition  to  be  read  against  him,  which,  by 
the  subsequent  proceedings,  had  been  annulled.  This  was 
DO  doubt  an  oversight,  occurring  in  the  hurry  of  business. 
If  the  course  pursued  by  the  Court,  could  be  considered  as 
over-ruling  the  exceptions,  then  the  answer,  standing  un- 
replied  to,  must  be  taken  as  true  in  every  particular;  but 
the  record  states,  that  the  deposition  of  Jeffries  was  read, 
and  the  commissioner  reports,  that  it  was  one  of  the 
grounds  of  his  account.  The  evidence  afterwards  taken 
for  the  defendant,  is  not  regarded  in  the  slightest  degj^e 
by  the  Chancellor;  but  the  report  is  confirmed,  simply  be- 
cause unexcepted  to.  Whether  a  formal  exception  was 
necessary,  when  the  commissioner  stated  that  it  was  found- 
ed wholly  on  the  bill,  answer  and  deposition,  and  when 
the  defendant  had  taken  evidence  to  impeach  it,  I  shall  not 
decide,  as  it  is  unnecesary.  The  proceeding  upon  the  ex- 
ceptions to  the  answer,  was  wholly  irregular;  and  I  think 
the  decree  should  be  reversed,  and  the  cause  sent  back,  the 
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proceedings  set  aside  subsequent  to  the  exceptions  to  the    1826. 
answer,  and  those  exceptions  to  be  set  down  for  hearing  by  J^!^!^ 
the  Chancery  Court  Clarke 

V. 

Tiiwley's 

Judges  CoALTER  and  Green  concurred,  and  the  decree     ■<*^*''' 
was  reversed,  &c.* 

*  The  pREsiDEHT  and  Judge  Cabell  absent. 


Mann  v.  SutxoN.  1826. 

May. 

A  tingle  bill,  vntkr  teal^  is  not  a  note^  but  a  specialty  $  and  therefore,  the  draw- 
er and  endonert  of  Kich  a  note,  made  negotiable  and  payable  at  the  Par- 
men*  Bank»  eannot  be  sued  jointly, 

William  Mann  brought  an  action  of  debt  in  the  Supe- 
rior Court  of  Law  for  Caroline  county,  against  Francis  V, 
Sutton^  maker,  and  William  Sutlon^  John  Suttonyjun. 
James  T,  Sutton^  and  Anderson  Barrett^  endorsers,  of 
a  negotiable  note  under  sealf  for  $  3000,  drawn  and  en* 
dorsed  by  the  defendants,  as  aforesaid. 

The  defendants  pleaded  payment,  and  also  demurred 
generally.  The  Court  gave  judgment  for  the  defendants, 
and  the  plaintiff  obtained  a  supersedeas, 

Wickham^i  for  the  appellant,  said  that  by  our  law,  nego- 
tiable notes  at  the  Virginia  and  Farmers'  Banks  are  put 
upon  the.  footing  of  foreign  bills  of  exchange;  and  that  a 
bill  of  exchange  would  not  lose  its  character,  by  being  un- 
der seaL  If  so,  a  joint  action  is  given  in  both  cases,  by 
force  of  our  Acts  of  Assembly. 
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1826.         Stanard^  for  the  appellees,  denied  that  any  case  coald 
^.^f^  be  found,  which  supported  Mr.  fVickham^s  assertion,  that 
a  bill  of  exchange  can  be  made  under  seal.     By  the  fixed 
principles  of  law,  the  contracts  of  the  maker  and  endorsers 
of  an  instrument  under  seal,  are  of  different  natures  and 
dignity.     The  first  xs  9l  specialty ;  the  others  are  simple 
contracts.     The  form  of  action^  the  plea  iings,  and  the 
verdicts  are  different  in  the  two  cases.     But  the  law  only 
places  notes  negotiable  and  paj'able,  &c.  on  the  footing  of 
bills  of  exchange.     Can  a  specialty  be  called  a  no/e,  with- 
out confounding  the  legal  definitions  of  the  two  things? 
The  law,  in  giving  a  joint  action  against  the  drawer  and 
endorsers  o(  e^  promissory  note^  committed  some  violence 
on  the  principles  of  the  common  law.     Shall  we  extend 
this  violence  still  further,  by  giving  a  joint  action  on  a 
specialty  ? 

May  25.     Judge  Carr  delivered  his  opinion. 

The  instrument,  which  is  the  foundation  of  this  action, 
is  a  single  bill  under  seal,  by  which  F.  V.  Sutton  promises 
to  pay  to  fV.  Sutton,  or  order,  six  months  after  date,  nego- 
tiable and  payable  at  the  Farmers'  Bank  of  Virginia,  the 
sum  of  0  3000.  There  are  several  endorsers,  and  a  joint 
action  df  debt  is  brought  against  the  obligor  and  endorsers. 
A  demurrer  to  the  declaration  was  put  in,  and  sustained  by 
the  Court  hielow.  The  simple  question  presented  is,  can 
this  action  be  sustained  ? 

Upon  general  principles,  there  could  not  be  the  doubt  of 
a  moment.  The  contracts  of  the  obligor,  and  the  different 
endorsers,  are  several,  distinct,  and  of  different  grades. 
The  obligor  has  bound  himself  by  a  sealed  instrument ; 
the  endorsers,  by  their  hands  merely.  The  defence  can- 
not be  the  same. 

But,  we  have  an  Act  of  Assembly,  which  authorises  the 
holder  of  a  foreign  bill  of  exchange  protested,  to  commence 
and  prosecute  an  action  of  debt,  for  principal,  damages,  ia^ 
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^terest,  and  charges  of  protest,  against  the  drawers  and  en-  1826. 
dorsers,  jointly,  or  against  either  of  them  separately;  and  y^^,^^ 
we  have  another  Act,  saying  that  notes  mdde  negotiable 
and  payable  at  the  Virginia  and  Farmers'  Banks,  shall  be 
placed  on  the  footing  of  foreign  bills  of  exchange;  and  as 
this  obligation  is  made  negotiable  and  payable  at  the  Far- 
xners"  Bank,  it  has  been  supposed,  I  presume,  that  this 
authorised  the  joint  action.  The  conclusion  to  which  I 
have  come  in  this  matter,  differs  toto  coelo  from  this.  The 
Act  says,  that  notes  made  negotiable,  &c.  shall  be  on  the 
footing  of  bills  of  exchange.  This  is  not  a  note,  but  a 
specialty ;  differing  In  dignity,  in  the  mode  of  defence,  in- 
deed, in  all  the  legal  consequences,  flowing  from  it  It  is 
a  general  rule,  that  these  new  remedies,  innovating  upon 
the  settled  doctrines  of  the  common  law,  shall  be  taken 
strictly.  But,  the  most  liberal  and  latitudinous  construc- 
tion, it  seems  to  me,  eould  not  extend  the  Act  of  Assembly 
to  the  case  before  us.  1  am  clear  that  the  judgment  be 
affinned. 

Judges  Grxen  and  Coalteb  concurred,  and  the  judg* 
ment  was  affirmed.* 

*  The  pRuiDnrr  and  Judge  Cabsll  absent  \  the  latter  of  whom  wai  eon* 
fined,  during  a  great  part  of  thb  term,  by  a  severe  kuUspositioD. 
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1826.  Dabnbt  V*  Taliaferro. 

May. 

A  Sheriff;  at  julor»  it  boond  to  furnith  a  nmtway  ooanaided  to  the  jri^  wick 

iiieh  euppUet  at  are  neeettary  for  the  teaton  of  the  year. 
A  Sheriff  it  ex'Ojpcio  jailor,  aad  it  liable  for  the  mitoonduot  of  hit  tamkey  or 

tervant. 
An  bttraetion  bj  the  Court,  that  the  laott  proved  are  naf  eonelatife  erideoea^ 

doet  not  amount  to  an  iottraotion  at  to  the  vdght  of  eTideoee^  beoaaae  It 

leaTet  the  whole  matter  open  to  the  jury. 
Qumre,  If  a  jailor  it  regularly  appointed  by  the  Sheriff*,  b  he  thereby  diiohaiiged 

lkt>m  retpODtibility  fior  the  aota  of  hit  jailor? 

This  action  was  originally  brought  in  the  Superior  Court 
of  King  William  county.  It  was  an  action  of  trespass  on 
the  ease,  brought  by  T^aliaferro  against  Dabneyy  as  Sheriff 
and  jailor  of  the  county  of  King  William^  to  recover  the 
yalue  of  a  negro  man  slave,  the  property  of  the  plaintiffi 
who  was  confined  in  the  jail  of  the  laid  county,  as  a  run- 
away; which  slave  was  rendered  entirely  useless  to  his 
master,  by  neglect  of  duty,  on  the  part  of  the  defendant, 
as  Sheriff  and  jailor,  in  not  furnishing  diet,  fire,  and  bed 
covering. 

The  declaration  charges,  that  Dahnty^  by  the  law  and 
custom  of  the  land,  was  keeper  of  the  jail,  by  virtue  of 
being  Sheriff  of  the  said  county,  and  bound  to  keep  the 
said  jail  in  all  things  as  the  law  directs,  for  the  confinement 
and  safe  keeping  of  all  persons  lawfully  committed  to  the 
said  jail,  as  prisoners:  that  by  the  same  law,  he  was  bound 
to  furnish  every  prisoner,  with  wholesome  and  sufficient 
foodf  with  sufficient  fuely  when  necessary  and  prcpery 
and  with  cleanly  and  sufficient  bed  coveringf  &c.  that 
the  said  Dabney,  as  Sheriff,  and  keeper  of  the  wA  jail,  on 
the  day  of  January,  1821,  received  into  the  said  jail, 
a  certain  runaway  negro  slave,  named  Bartlett^  the  pro* 
perty  of  the  plaintiff,  of  the  value  of  0500:  that  the  said 
Dabney^  and  those  acting  for  him^  so  negligently  and 
carelessly  behaved  and  conducted  himself  and  themselves, 
in  that  behalf,  that  the  said  slave  became  diseased  and 
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frost-bitten  from  cold,  crippled  and  maimed^  and  was    1826. 
injured  by  and  through  the  mere  negligence,  carelessness,  yJ^^^^Li 
and  default  of  the  said  Dahney^  and  was  wholly  lost,  and    Di^iioey 
of  no  value  to  the  plaintiff,  to  his  damage  %  1000.  Taii^erro. 

The  defendant  demurred  generally  to  the  declaration; 
and  pleaded,  that  at  the  time  of  the  supposed  injury,  he 
was  not  the  jailor  or  keeper  of  the  jail  of  the  said  county 
of  Ring  William.  Issue  was  joined,  and  a  verdict  was 
found  for  the  defendant.  On  motion  of  the  plaintifi^  a  new 
trial  was  granted;  and  on  the  like  motion,  the  venue  was 
changed  to  the  Superior  Court  of  King  &  Queen  county, 
with  leave  to  the  plaintiff  to  amend  his  declaration,  and  to 
the  defendant,  to  plead  any  additional  plea  or  pleas  in  bar, 
within  ninety  days. 

The  cause  was  tried  in  the  Superior  Court  of  Kin^  & 
Queen,  where  the  jury  found  a  verdict  for  the  plaintiff,  and 
%\QO  damages. 

At  the  trial,  the  defendant  filed  two  bills  of  exception. 
In  the  first,  it  is  stated,  that  the  defendant  moved  the  Court, 
to  instruct  the  jury,  that  the  defendant,  if  the  jailor  of  King 
William  county,  was  not  bound  by  the  law  of  the  land,  to 
hare  furnished  the  runaway  slave  in  the  declaration  men- 
tioned, who  was  committed  on  the  7th  of  January,  1821, 
with  blankets^  or  other  bed  covering j  and  with/w^/;  which 
motion  was  over-ruled  by  the  Court,  and  an  instruction  to 
the  contrary  thereof  was  given  to  the  jury. 

The  second  hill  of  exceptions  stated,  that  the  defendant 
introduced  evidence  to  prove  that  James  H,  Thornton^ 
who  was  tavern-keeper  at  the  court-house  of  King  William, 
had  the  custody  of  the  keys  of  the.  jail,  before  and  after, 
and  at  the  time  the  runaway  slave  was  committed  to  King 
William  county  jail:  that  he  received  all  prisoners  who 
were  committed  to  the  said  jail:  that  he  dieted  them,  and 
received  the  compensation  allowed  by  law  for  that  service: 
that  he  held  the  keys,  by  consent  of  the  Sheriff,  and  acted 
in  his  stead;  and  that  he  exercised  complete  control  over 
the  jail  aforesaid.     The  plaintiff  introduced  evidence  to 
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1826.    prove,  that  the  derendant  was  allowed  by  the  Court,  the 
^J^^[^  public  allowance  authorised  by  law  to  be  made  to  the  jailor, 

Ibbney  which  was  received  by  him.  Whereupon,  the  defend«it 
Taliitferro.  nioved  the  Court  to  instruct  the  jury,  that  under  the  law 
of  the  land,  the  said  7%orn/on,  if  it  was  proved  to  them 
that  he  was  appointed  by  the  Sheriff,  keeper  of  the  jail 
aforesaid,  was  alone  answerable  to  the  plaintiff's  acttcMi, 
and  not  the  High  Sheriff;  which  motion  was  over-ruled  by 
the  Court,  who  instructed  the  jury,  that  the  High  Sheriff 
was  ex'officio  jailor  of  the  county,  unless  he  appointed 
some  other  person  as  jailor;  and  that  the  defendant  was 
liable  for  the  misconduct  of  the  said  Thornton^  as  his  tura- 
key  or  servant,  unless  he  could  prove  that  he  had  reguJariy 
end  legally  appointed  him  the  jailor;  and  that  Ike  mere 
facts  attempted,  as  above,  to  be  proved  by  the  defendant, 
were  not  conclusive  evidence  of  such  regular  appointment 
by  the  defendant. 

Judgment  was  rendered  for  the  plaintiff,  and  the  defen- 
dant appealed. 

IVickham^  for  the  appellant,  said  that  this  tetion  was 
founded  on  our  Act  of  Assembly,  and  not  oo  the  commoa 
law:  that  the  1  Rev.  Code^  235,  sec.  34,  which  points  out 
the  duties  of  jailors,  has  no  relation  to  ruwiway^^  as  is 
proved  by  the  allowance  of  forty  cents  per  diefn,  for  their 
maintenance  and  support  The  Act  concerning  runawojfe 
is  found  in  2  Rev.  Code^  284;  but  the  term prttfonert,  which 
is  used  in  the  Act  just  quoted,  is  never  applied  (o  runO' 
wayf.  The  allowance  of  forty  cents  per  diem  would  be 
exhorbitant  for  the  maintenance  of  a  slave. 

But,  if  this  action  is  founded  on  the  common  law,  no 
specific  duties,  such  as  are  required  by  the  Statute,  are  im- 
posed on  the  Sheriff.  The  declaration  should  only  have 
alleged  the  breach  generatty^  that  the  slave  was  neghgentljf 
keptf  &c.  not  that  he  was  not  furnished  with  whotesome 
*  and  sufficient  foody  with  sufficient  futl,  with  oteanly  and 

sufficient  bed  coverings  fyc. 
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But,  the  Sheriff  is  not  answerable  for  the  acts  of  the  jailor.     1 826. 
The>ilor,  it  is  true,  is  the  servant  of  the  Sheriff;  but  the  J^^ 
Sheriff  is  not  the  jailor.     As  to  mnaioaySi  certain  duties    JHbney 
are  imposed  on  the  jailors  by  name,  and  not  on  the  She,  Tariaferro. 
riffs*     In  the  1  Bev.  Code^  235,  jailors  are  required  to 
perform  certain  acts,  which  clearly  do  not  belong  to  She- 
riffs,    In  other  cases,  the  Sheriffs  are  required  to  do  cer- 
tain things,  where 7at/t>rirare  certainly  not  intended.  These 
laws  shew  that  the  Liegislature  considered  y^t/o?*^  and  She- 
riffs as  distinct  persons.     The  same  distinction  is  observed 
in  2  Rev.  Code^  285;  where  it  is  made  the joiYorV  duty  to 
advertise  at  the  door  of  the  court-house;  but  the  Sheriff 
is  to  sell  the  slave,  if  it  should  be  necessary.  2  Rev,  Cod* 
287,  sec.  12,  13,  affords  further  instances  of  this  distinc- 
tion.    That  the  jailor  is  liable  for  negligent  conduct,  is 
proved  by  Fitzh,  Nat.  Brev.  93-8,  and  12  Co,  137,  and 
Hcnok,  PI.  Cr,  b.  1,  c.  1. 

The  instruction  was  wrong,  because  it  pronounced  an 
opinion  on  the  weight  of  evidence. 

Stanard^  for  the  appellee,  said,  that  it  was  the  duty  of 
the  Sheriff  to  treat  his  prisoners  with  humanity  ;  and  if  S0| 
the  declaration  was  good,  in  charging  specifically^  such 
gross  negligence,  as  amounts  to  a  violation  of  his  duty  in 
that  respect.  Besides  this  particular  enumeration  of  in- 
stances of  negligence,  the  declaration  charges,  in  general 
terms,  that  the  defendant  negligently  and  carelessly  con" 
ducted  himself  fyc,  which  removes  Mr.  fVickham^s  ob- 
jection to  the  manner  of  charging  ih^  gravamen,  1  Chitt, 
Cr.  LaWy  808.    1  Institutes^  295. 

The  instruction  was  correct.  The  Court  was  called  on 
to  instruct  the  jury,  that  the  Sheriff  was  not  bound,  under 
any  circumstances^  to  furnish  the  prisoner  with  blankets 
or  other  bed  covering f  and  with  fuelj  and  the  Court  refused. 
In  doing  so,  it  well  supported  the  spirit  and  humanity  of 
our  law.  The  law  is  express  to  this  effect.  1  Rev.  Code, 
235.     The  distinction  between  jor/yoner^  and  runaways^ 
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i826.    committed  to  prison,  is  uofounded.     Sheriffs  dre  jailors^ 
"^"^      2  Inst.  589;  and  1  Black.  Comm.  346,  says  that  jailors 


D«bney    are  the  servants  of  Sheriffs.     Therefore,  the  latter  are 
TuiiafeiTo.  sponsible  for  the  acts  of  the  former.     An  Act  of  Assemb/jr 
gives  the  Sheriff  an  action  against  the  magistrates  of  the 
county»  for  keeping  insufficient  jails.     I  Rev.  Code,  250. 
Why  is  this  given,  unless  the  Sheriff  is  responsible  for  es- 
capes and  other  injuries,  arising  from  the  bad  condition  of 
the  jail  ?  It  is  even  doubiful,  whether  any  action  would  lie 
against  the  jailor.  2  Bac,  j9br.  TV/.  **  Escapes  in  Civil 
Casesy^'  E.  2.     The  Sheriff  and  jailor  are  treated  as  the 
same  persons,  in  all  our  laws. 

May  26.     Judge  Carr  delivered  his  opinion.* 

Taliaferro  had  a  negro  man  committed  to  the  jail  of 
King  William  county,  on  the  7th  of  January,  1821,  as  a 
runaway.     The  slave  having  become  frost-bitten,  while  in 
jail,  Taliaferro  brought  an  action  on  tho  case  against  the 
Sheriff,  charging  that  the  Sheriff  is,  by  the  law  of  the  land, 
jailor,  and  as  such,  bound  to  furnish  necessary  food,  cover* 
ing,  fire,  &c.  to  all  prisoners:  that  the  defendant,  as  She- 
riff,  received  into  the  jail  of  the  county,  his  slave  commit- 
ted as  a  runaway;  and  that  he,  and  those  acting  for  him,  so 
negligently  and  carelessly  conducted  themselves  in  that 
beh;)lf,  that  the  slave  became  diseased,  frost-bitten  from 
cold,  crippled  and  maimed,  by  and  through  the  mere  neg- 
ligence, carelessness,  and  default  in  duty,  of  the  said  She- 
riff and  jailor,  and  was,  and  still  is  of  no  value  to  the  plain- 
tiff 

To  this  declaration,  the  defendant  demurred  generally, 
and  also  pleaded  several  pleas.  A  trial  was  had,  and  a 
verdict  for  the  defendant.  The  Court  granted  a  new  trial;  | 
and,  for  reasons  appearing,  changed  the  venue  to  King  & 
Queen.  Leave  also  was  given  to  the  defendant,  to  plead 
anew,  and  to  the  plaintiff  to  amend.     After  the  removal? 

*  The  PiiE8iD£VT  and  Judge  Cabell  absent. 
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a  jury  was  sworn,  and  found  a  verdict  for  the  plaintiff,  for  1826.. 
9  400;  and  the  demurrer  being  over-ruled,  the  Court  gave  yji-^!^^^ 
judgment  for  the  plaintiff.  Dubnej 

During  the  trial,  two  bills  of  exception  were  filed;  and  XaiiS^rro. 
it  was  to  the  correctness  of  the  Court  in  deciding  these 
points^  that  the  argument  was  principally  confined. 

In  the  first  bill,  the  counsel  moved  the  Court  to  instruct 
the  jury,  that  the  defendant,  if  jailor,  was  not  bound  by 
the  law  of  the  land,  to  furnish  the  runaway  committed  on 
the  7th  of  January,  1821,  with  blankets  x>r  other  bed  cover- 
ing, and  with  fuel;  which  motion  was  over-ruled  by  the 
Court,  and  an  instruction  to  the  contrary  given. 

'  That  the  Court  did  not  err  in  refusing  the  instructions 
asked  for,  seems  very  clear  to  me.  For  1  cannot  for  a 
moment  suppose,  that  by  the  law  of  the  land,  a  human  be- 
ing may  be  imprisoned  in  mid-winter,  and  yet  the  jailor 
not  bound  to  provide  him  with  covering  or  fire.  I  should 
as  soon  think  that  he  was  not  bound  to  furnish  him  food. 
If  the  Court,  therefore,  had  stopped  at  merely  refusing  the 
instructions  asked,  there  could  have  been  no  doubt  of  their 
correctness;  but  they  over-ruled  the  motion,  and  gave  in- 
structions to  the  contrary;  that  is,  being  asked  to  say,  that 
a  jailor  was  noi  bound  to  furnish  covering  and  fire  to  a 
runaway,  committed  on  the  7th  of  January,  the  Court  said 
that  he  was  bound;  and  I  think  they  were  right.  Can  we 
suppose  a  state  of  the  weather  at  that  season,  which  would 
justify  the  jailor  in  neglecting  to  make  any  sort  of  pro- 
vision for  the  cold,  neither  a  blanket  to  cover,  nor  a  fire 
to  warm  the  prisoner?  If  the  particular  day  on  which  he 
was  committed  was  so  warm,  as  to  have  rendered  such  pro- 
vision unnecessary  for  the  moment,  could  the  continuance 
of  such  weather  be  counted  on,  with  so  much  certainty^ 
as  to  justify  the  total  omission  of  attention  to  the  subject? 
I  speak  not  now  under  the  Act  of  Assembly,  but  on  the 
principles  of  the  common  law;  and  I  am  clearly  of  opinion, 
that  these  principles  do  not  warrant  or  excuse  such  omis- 
sion and  neglect.  The  genius  of  our  law  is  not  so  cruel 
and  unfeeling.     Non  obiusa  adeo  gesiamus  pectora. 
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1896.  The  second  exception.  The  defeodant  ifitrodciced  evi* 
•^^[|^  doDce  to  prove,  that  one  Tkorntonf  the  tavern-keeper^  at 
U^bnej  the  court-house,  kept  the  keys  of  the  jail,  received  prison*' 
Taiii^rro.  ^^f  dieted  them,  and  received  the  compensation  allowed 
by  law  for  that  service:  that  he  held  the  keys  by  consent 
of  the  Sheriff,  and  acted  in  his  stead:  that  he  exercised 
complete  controul  over  the  jail.  The  plaintiff  proved, 
that  the  defendant  was  allowed  by  the  Court,  the  public 
allowance,  authorised  by  law  to  be  made  to  the  jaikMr, 
which  was  received  by  him.  Whereupon,  the  defendant 
moved  the  Court  to  instruct  the  jury,  tliat  under  the  law 
of  the  land,  the  said  TAorn/on,  if  it  appeared  to  them  that 
he  was  appointed  by  the  Sheriff,  keeper  of  the  jaiJ,  was 
alone  answerable  to  the  plaintiff's  action,  and  not  the  High 
Sheriff;  which  motion  was  over-ruled,  and  the  Court  in* 
strutted  the  jury,  that  the  Sheriff  was  eahoficto  jailor^  un- 
less he  appointed  soone  other  person  jailor;  and  that  the 
defendant  was  liable  for  the  miscondtsct  of  the  said  Tkorn/^ 
ion  as  his  turnkey  or  servant,  unless  he  could  prove,  that 
he  had  refi^ularly  and  legally  appointed  him  the  jailor;  and 
that  the  facts  attempted  to  be  proved  as  above,  were  not 
conclusive  evidence  of  such  re|icular  appointment 

This  instruction  consists  ef  three  positions  taken i)y  the 
Court.  1.  That  the  Sheriff  is  ex-offido  ^Mot.  This  I 
take  to  be  the  settled  role  of  the  common  law;  nor  do  I 
see  any  thing  in  our  Statutes  changing  it.  On  the  con- 
trary, they  seem  to  take  it  as  the  basis,  on  which  their  pro* 
visions  are  founded.  2.  The  Court  say,  that  the  defen- 
dant was  liable  for  the  misconduct  of  Thornton  as  his 
turnkey  or  servant,  unless  he  proved  a  regular  appoint* 
ment  of  him  as  jailor.  This,  1  presume,  would  scarcely 
be  deniett.  It  would  be  strange  to  say,  that  the  principle 
which  pervades  the  whole  law,  qui /acit  per  alium^/acii 
per  se^  did  not  apply  here.  Suppose  the  Sheriff  were  to 
deliver  the  keys  of  the  jail  to  his  slave^  and  order  him  to 
attend  to  the  prisoners,  and  carry  them  food,  and  this  slave 
were  to  set  the  jail  door  open,  and  let  them  escape^  would 
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not  the  Sheriff  be  answerable?     Assuredly  he  would.     3.     1826. 
The  Court  said,  that  the  facts  attempted  to  be  proved,  were  yj!S[^ 
not  conclusive  evidence  of  the  reg^ular  and  legal  appoint-    Dibnej 
meiit  of  Thornton^  jailor.     If  this  be  considered  an  opi-  TaUaferro. 
nion  as  to  the  weight  of  evidence,  it  was  erroneous;  for 
this  belongs  solely  to  the  jury.     But  it  does  not  strike  me 
in  that  point  of  view.     Ou  the  eontrary,  it  was  submitting 
the  weight  entirely  to  the  jury.     To  say  that  evidence  it 
conclvsive.f  is  to  decide  that  nothing  can  rebut  it;  is  to  con* 
chide  the  jary  and  the  party.     Here,  every  thing  was  left 
at  large.     Bogle  v.  Somerville^  1  Call,  561.     There  was 
no  error  then  in  th».     I  have  not  toadied  the  quesrtion^ 
whether,  if  the  Sheriff  had  regularly  appointed  Thornton 
his  deputy,  he  could  thereby  have  relieved  himaelf  from 
all  responsibility  for  his  acts,  because  the  Court  gave  no 
instruction  on  that  point,  and  it  is  not  therefore  directly 
xnised.     But,  the  inclination  of  my  mind  is,  that  the  She- 
riff, notwithstanding  soch  appointment,  would  be  liable,  as 
in  other  cases,  for  the  acts  of  his  deputy. 

Judges  Obbxh  and  Coaltsr  coocmred,  and  the  judg^ 
ment  was  affirmed. 
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1826.  Martin  v.  Auditor. 

May, 

TherepretenUtiTe  of  a  Bntith  snbjeet,  wboteeitate  wm  aeqaeatered  onder  the 
lav  ot  1777,  and  who  duet  not  apply  to  the  Auditor  untH  18:22  for  a  «ertififlB«e, 
it  not  entitled  to  mterett  oo  hit  elaiin,  lAer  the  Ut  of  Januarj,  181L 

This  was  an  appeal  from  the  Richm<>nd  Chancery  Court, 
where  •/.  P.  Martin^  as  administrator  of  S.  Martin  de- 
ceased^  filed  a  petition  of  appeal  from  a  decision  of  the  Au- 
ditor of  public  accounts.  The  objects  of  the  petition  are 
fully  stated  in  the  following  opinion.  The  Chancellor  dis- 
missed the  appeal^  and  the  petitioner  appealed  t4>  this  Court. 

Wickham^  for  the  appellant. 

Attdmey  Oeneral,  for  the  appellee. 

May  27.     Judge  Cabr  delivered  his  opinion. 

In  October,  1777,  the  Assembly  passed  an  Act  seques- 
tering the  estates  and  property  of  British  subjects,  and  di- 
recting the  profits  to  be  paid  into  the  loan  office,  and  certi* 
ficates  of  such  payment  to  be  taken  in  the  name  of  the  pro* 
prietor,  and  delivered  to  the  Governor  and  Council.  In 
1796,  they  pass  a  law  saying,  that  in  all  cases  where  es« 
tates  have  been  sequestered  under  the  law  of  1777,  and 
money  paid  into  the  treasury,  it  shall  be  lawful  for  the  Au- 
ditor to  issue  to  the  person,  on  whose  account  such  pay- 
ment has  been  made,  a  certificate  for  the  value  thereof^ 
with  interest  at  6  per  cent,  from  the  date  of  the  payment 
In  1802,  it  is  enacted,  that  the  owners  of  certificates  do 
deposit  them  with  the  treasurer,  who  shall  give  a  receipt 
for  them,  specifying  the  amount,  and  distinguishing  princi- 
pal from  interest;  and  upon  such  receipt  being  presented 
to  the  Auditor,  he  shall  issue  a  new  certificate  for  the  prin- 
cipal, and  a  warrant  for  the  interest.  Secondly.  If  the 
holders  of  certificates  do  not  apply  before  the  1st  of  Janut- 
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ryy  1803,  for  warrants  for  interest  thereon,  such  interest    1826. 
shall  cease  after  that  period.     An  Act  passed  in  1809,  re-   ,^^!^^ 
citing  this  second  section,  extends  the  time  for  which  inte-     Martin 
rest  shall  be  given,  on  application  to  the  Auditor,  to  181 1 ;    Auditor, 
with  a  saving  to  infants,  femes  covert^  and  persons  of  un- 
sound mind. 

The  appellant  is  the  administrator  of  Martin  a  British 
subject,  whose  estate  was  sequestered.  He  applied,  in 
1822,  to  the  Auditor,  who  gave  him. a  certificate  for  the 
principal,  bearing  date  the  14th  of  May,  1822,  without  in- 
terest, and  a  warrant  for  the  interest  up  to  the  1st  of  Janu- 
ty^  1811.  The  question  is,  has  Martin  a  right  to  the  in- 
terest from  1811  to  1822,  the  date  of  his  certificate  }  And 
this  question  is  to  be  solved  by  the  Acts  of  Assembly, 
whfbh  I  have  stated.  It  is  not  a  question  of  power,  or  of 
justice^  but  of  intention  purely. 

The  law  of  1796,  on  the  presumption,  probably,  that 
the  certificates  directed  by  the  first  Act,  had  been  lost  or 
destroyed  during  the  revolution,  dispenses  with  their  pro- 
duction, and  entitles  every  person,  in  whose  name  money 
had  been  paid  into  the  treasury,  to  a  certificate  for  the  va- 
lue thereof,  with  interest  at  ^percent.  In  1802,  the  Le- 
gislature^  anxious  to  liquidate  and  discharge,  as  far  as  they 
could,  these  debts,  direct  that  the  certificates  shall  be  pro- 
duced to  the  treasurer,  who  shall  give  a  receipt,  on  which 
the  Auditor  shall  issue  a  new  certificate  for  the  principal| 
and  pay  off",  by  warrant,  the  interest;  and  that,  if  the  hold- 
er did  not  apply  before  January,  1803,  he  should  lose  his 
interest  after  that  time.  This  law  the  Legislature  had  a 
right  to  pass,  and  its  meaning  seems  yery  clear.  They  in- 
tendedi  I  have  no  doubt,  to  include  in  its  provisions,  every 
British  subject,  who  had  a  claim  for  payments  into  the  trea- 
sury; no  matter  whether  he  had  obtained  a  certificate  of 
such  payment,  or  not.  It  is  true,  they  say  **  the  owners 
of  such  certificates,''  be.  but  these  terms  are  used,  I  think, 
because  having,  by  a  former  law,  directed  all  claimants  to 
procure  this  evidence  of  their  debt,  they  presumed  that 

Vol.  IV,  34 
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this  was  done;  and  that  the  "owners  of  certificates**  com- 
prehended all  claimants.     On  whal  possible  ground  of  po- 
MartiT    licy  or  justice,  could  they   intend   to  nnake  a  distinction 
AoJitor.    against  the  diligent^  who,  in  obedience  to  their  law.  /i^d 
gotten  certificates,  and  in  favor  of  the  7iegiigept^  who  had 
slept  on  their  claims?  That  non-residence  would  not  frive 
this  advantage,  or  suspend  the  operation  of  the  law,  Is  clear; 
because  the  whole  class,  on  which  it  was  meant  to  operate, 
were  foreigners;  apd   this   is    more  especially  clear,   un- 
der the  law  of  1809,  extending  the  interest  to  181 1 ;  for, 
this  law  has  a  saving  of  the  rights  of  i?i/anfs,  femes  to- 
vert^  and  insane  persons ;  but  none  as  td  persons  out  of 
the  Commonwealth. 

Being  convinced,  therefore,  that  the  law  meant  to  em- 
brace the  case,  and  that  the  spirit  and  equity,  if  not  the  let- 
ter, does  embrace  it,  I  am  for  affirming  the  decree. 

Judges  Green  and  Coalter  concurred,  and  the  decree 
was  affirmed.* 

•  Tlie  Pbmideht  and  Judge  Cabell  absent. 
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May, 

Garland  v.  Richeson. 

The  attignee  of  a  bond,  under  oar  Stntote,  doea  not  acquire  Ihe  &ffl/dlle  to 
the  debt,  hut  an  equitable  right,  which,  by  virtue  ol  the  Statuti-.  I»e  luay  a»* 
acrt  at  law  in  hia  own  name  ;  and  he  baa  hi*  election  to  sue,  at  law,  in  hit 
own  name,  or  in  that  of  the  oiigiiial  obligee,  for  his  benefit. 

This  was  an  appeal  from  the  Superior  Court  of  Law  for 
the  county  of  Amherst. 

Hudson  M.  Gar/and  hroufi^hi  an  action  of  covenant 
against  John  Nicheson^  for  the  benefit  of  Samuet  Oftr* 
lafid.     The  instrument,  on  which  the  action  was  broughti 
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was  a  paper  signed  and  sealed  by  the  defendant,  by  which    1826.  " 
he  hound  himself  to  pay  to  Hudson  M,  Garland  for  his  J^^2^ 
services  as  an  attorney,  as  much  money  as  two  persons,    Garland 
therein  named,    hould  certify,  by  endorsement  on  the  said  hic^sod. 
instrument,  that  the  said  services  were  worth.     This  in- 
strument was  assigned  to  James  Garland^  and  afte*  wards 
assigned  by  him  to  Samuel  Garland,     The  paper  in  ques- 
tion exhibited  these  facts  on  its  face. 

The  defendant,  after  craving  oyer  of  the  instrument, 
pleaded  two  pleas,  the  first  of  which  it  is  not  necessary  to 
notice.  In  the  second  plea,  the  defendant  alleged  that  the 
plaintiff  could  not  maintain  this  action,  because  the  plain- 
tiff, Hudson  M,  Garlandj  had  assigned  over  the  writing 
to  James  Garland  before  the  institution  of  the  suit,  where- 
by he  had.  no  legal  right  or  title  whatsoever  to  the  said 
written  contract,  at  the  time  of  the  connmencement  of  the 
said  suit.  Issue  was  jointed,  and  the  juty  found  for  the 
plaintiff,  on  the  first  plea;  and  on  the  second,  they  found 
specially  the  facts  relating  to  the  assignment,  as  abovo  set 
forth.  The  Court  gave  judgment  for  the  defendant,  and 
the  plaintiff  appealed. 

Stanard^  for  the  appellant. 

No  Counsel^  for  the  appellee. 

Mai/  27.     Judge  Cabr. 

I  have  carefu|]]f  examined  the  reasoning  and  the  autho- 
rities relied  on  by  my  brother  Green,  in  this  case;  and  I 
have  come  tp  the  conclusion,  that  upon  precedent  and  au- 
thority, be*is  right.  At  the  same  time,  I  must  say,  that  I 
believe  the  Legislature  intended  to  give  the  assignee  the 
legal  title;  and  if  this  were  res  integra^  I  should  strain 
hard  to  effectuate  that  intention.  In  the  actual  state  of 
things,  ii  is  safest  stare  decisis^  aqd  leave  it  to  the  Legis- 
lature to  explain  their  intention,  or  express  their  will.  I 
concur. 
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1826.        Judge  Green. 

May. 

Gariwid  This  case  turns  upon  the  question,  whether  the  assignee 
Riofaeson.  ^^ts,  Under  our  Statute  authorising^  assignmenu  of  bonds, 
&c.  a  legal  right  to  the  debt,  or  only,  as  at  common  law, 
an  equitable  right  to  the  debt,  with  a  capacity  to  sue  in  bis 
own  name  in  a  Court  of  Law,  by  virtue  of  the  Statute,  to 
enforce  this  equitable  right?  If  the  legal  title  to  the  debt 
passes  by  the  assignment,  then  the  assignor  having  no  lon- 
ger any  title,  legal  or  equitable,  no  action  can  be  maintained 
in  his  name.  If  the  equitable  title  only  passes,  then  the 
assignee  may  sue  in  the  name  of  the  assignor,  as  at  com- 
mon law,  upon  the  legal  title  remaining  in  the  assignor,  or 
in  his  own  name,  by  virtue  of  the  Statute,  on  his  equitable 
right;  the  Statute,  upon  this  construction,  giving  a  new  re* 
medy  without  abolishing  the  old. 

By  the  common  law,  anciently,  a  chose  in  action  was 
not  assignable;  and  the  assignment  had  no  effect  at  law,  or 
in  equity.  3  Vin.  Abr.  151,  pi  2,  152,  ph  10.  After- 
wards, Courts  of  Equity  protected  assignments  made  in 
satisfaction  of  a  precedent  debt,  but  not  such  as  were  made, 
either  voluntarily,  or  for  a  consideration  then  paid;  since, 
to  protect  such  assignments,  would  lead  to  mainit^ance* 
Ibid.  151,  pL  5,  and  note.  The  Courts  of  Law  adopted 
this  distinction,  and  took  notice  of  the  equitable  rights  of 
the  assignee,  when  a  suit  was  brought  in  the  name  of  the 
assignor  for  his  benefit.  Ibid,  152,  pL  9.  At  an  after  pe- 
riod, Courts  of  Equity  respected  and  protected  all  assign- 
ments made  on  good  consideration,  without  regard  to  (he 
distinction  above  mentioned;  and  the  Courts  of  Law  fol» 
lowed  the  example  Ibid,  152,  pL  10,  note;  150,  B.  pL  3. 
And  now,  in  all  cases,  the  Courts  of  Law  in  England  pro- 
tect the  rights  of  an  assignee,  suing  in  the  name  of  the  as- 
signor,  so  far  as  not  to  permit  the  assignor  to  dismiss  the 
suit  or  to  release  the  action. 

Our  first  Statute,  authorising  assignments,  was  enacted 
in  1705.   3  Hen.  Slat,  at  Large,  378.    It  provides,  "tliat 
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it  shall  and  may  be  lawful  for  any  person  or  persons,  to  as-    1826. 
sign  or  transfer  any  bond  or  bill  for  debt,  over  to  any  other  ^^^J^ 
person  or  persons  whatsoever,"  and  that  ''  the  assignee  or    Gariuui 
assignees,  his  and  their  executors,  &c»  by  virtue  of  such  Biehesoo. 
assignment^  shall  and  may  have  lawful  power  to  com- 
mence and  prosecute  any  suit  at  law,  in  his  or  their  own 
name  or  names,  for  the  recovery,  be.  as  the  first,  (obligee) 
his  executors,  be.  might  or  could  lawfully  do.     Provi- 
ded, that  in  any  suit,  commenced  on  such  bond  or  bill  as- 
signed, the  plaintiff  shall  be  obliged  to  allow  all  discounts 
that  the  defendant  can  prove,  either  against^ himself,  or 
against  the  first  obligee.'' 

An  Act  of  1730,  4  Hen.  Stat,  at  Large^  275,  extended 
the  provisions  of  the  Act  of  1705,  to  promissory  notes.  In 
1786,  these  Statutes  were  re-enacted  in  an  abridged  form^ 
providing  that  ^^  assignments  of  bonds,  bills  and  promissory 
notes,  and  other  writings  obligatory,  for  the  payment  of 
money  or  tobacco,  shall  be  valid^  and  an  assignee  of  any 
such  may,  thereupon,  maintain  an  action  of  debt  in  his  own 
name,  but  shall  allow  all  just  discounts,  not  only  against 
himself,  but  against  the  assignor,  before  notice  of  the  aS' 
signment  was  given  to  the  defendant.''  In  1795,  the  pro- 
visions of  the  Act  of  1786,  were  extended  to  all  writings 
obligatory  whatever;  and  these  Acts  were  re-enacted  at  the 
revisal  of  1819. 

I  consider  the  Acts  subsequent  to  that  of  1705,  &s  not 
intended  to  vary  the  construction  of  the  first  Act,  in  respect 
to  the  effect  of  the  assignment,  although  the  phra9eoIogy  is 
varied,  with  a  view  to  abridge  the  law,  as  is  common  in 
our  revisals;  and  this  opinion  seems  always  to  have  pre- 
vailed in  this  Court,  where  it  has  been  held,  that  the  as- 
signee takes  the  bond,  not  only  subject  to  all  discounts^ 
according  to  the  terms  of  the  Statute,  but  to  all  equities 
(whether  coming  within  the  term  discounts  or  not,)  fo 
which  it  was  subject  in  the  hands  of  the  obligee;  Norton 
V.  Rose,  2  Wash.  233.  Pickett  v.  Morris,  lb.  255.  Stock- 
ton V.  CookCj  3  Munf.  68;  and  that,  notwithstanding  the 
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1826.    Statute,  the  assifi;nee  was  entitled  to  the  same  remedy  in 
s^^^^!^^  equity,  that  he  was  entitled  to  before  the  Statute;  the  re- 
GarUnd    medy  at  law  being  cumulative,  and  not  exclusive.    fVynns 
BielieMM.  v.  BowieSy  6  Munf.  23 

To  justify  these  decisions,  the  Court  must  have  consider- 
ed, that  the  legal  title  to  the  debt  did  not  pass  by  the  as- 
signment, but  only  an  equitable  rifz;ht,  with  the  right  to 
sue  at  law,  in  the  name  of  the  assignee:  that  the  declara- 
tion, that  it  should  be  lawful  to  assign,  was  intended  only 
to  abrogate  the  rule  of  the  common  law,  that  the  assign- 
ment of  a  chose  in  action  was  not  available  to  any  pur- 
pose: and  that  the  right  of  the  assignee  to  sue  in  his  owd 
name,  resulted  from  the  express  provision,  to  that  efiect, 
of  the  Statute;  which  right  would,  without  such  provision, 
have  resulted  from  the  transfer  of  a  legal  title  to  the  debt, 
and  if  such  legal  title  had  passed,  the  authority  to  sue  in 
the  name  of  the  assignee  would  have  been  superfluous. 
If  the  Court  had  held,  that  the  legal  title  to  the  debt  passed 
by  the  assignment,  then  they  could  not  have  held,  that  any 
equity  against  the  bond,  not  coming  within  the  description 
of  discounts^  could  bind  the  assignee,  without  notice  of  the 
equity;  as,  if  the  equity  was  founded  on  a  fraud  in  the 
consideration  of  the  bond.     This  could  be  no  defence  at 
law,  not  being  a  discount;  and  after  judgment  for  the  as* 
signee  at  law,  if  the  debtor  applied -for  relief  on  that  ground, 
to  a  Court  of  Equity,  a  plea  that  the  assignee  was  a  bona 
fide  purchaser  of  the  legal  title  to  the  debt  secured  by  the 
obligation,  without  notice  of  any  equity,  would  be  a  com- 
plete defence,  on  the  maxim  of  the  Court  of  Equity,  which 
is  without  exception,  that  he  who  has  the  legal  title,  and 
equal  equity,  must  prevail  in  that  Court;  and  a  purchaser 
without  notice  has  a  perfect  equity.     But,  where  a  pur- 
chaser acquires  only  an  equitable  title,  the  maxim  is,  qui 
prior  est  tempore^  potior  est  jure.     So,  if  the  legal  title 
to  the  debt  passed  by  assignment,  a  Court  of  Equity  could 
not  aid  the  assignee,  otherwise  than  they  could  have  aided 
any  other  person  having  a  legal  title,  when  he  was  pre« 
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•  ■ 

ventetl  from  pursuing  his  right  at  law,  hy  fraud,  accMent  or    1826. 
mistake.     The  original  jurisdiction  of  the  Court  of  Equity,   ^J^^-^^IJl^ 
to  aid  an  assignee  of  a  chose  in  action^  was  founded  on  the    Gariwid 
fact,  that  he  had  only  an  equity,  which  he  could  not  assert  Rjcheioii. 
at  law.     If  the  Statute  had  the  effect  of  giving  the  assignee 
the  legal  title  to  the  debt,  as  well  as  a  remedy  at  law,  then 
this  foundation  of  the  jurisdiction  would  fail;  and  although 
the  assumption,  by  a  Court  of  Law,  of  a  jurisdiction  once 
confessedly  belonging  exclusively  to  a  Court  of  Equity, 
will  not  take  away  the  original  jurisdiction  of  the  latter; 
yet,  when  a  Statute  converts  an  equitable  estate  into  a  legal 
estate,  it  destroys  the  jurisdiction  of  the  Court  of  Equity. 
Thus,  before  the  Statute  of  uses,  all  uses  were  solely  of 
equitable  jurisdiction.  '  After  that  Statute,  all  uses  executed 
by  it,  became  subjects  of  the  jurisdiction  of  the  Courts  of 
Law,  and  were  taken  away  from  equity;  the  latter  retain- 
ing no  jurisdiction  over  any  uses,  but  those  not  executed 
by  the  Statute. 

Upon  authority;  therefore,  I  conclude,  that  an  assignee, 
under  our  Statute,  does  not  acquire  the  legal  title  to  the 
debt,  but  an  equitable  right,  which,  by  virtue  of  the  Sta- 
tute, he  may  assert  at  law  in  his  own  name;  and  that  he  has 
his  election  to  sue  at  law,  in  his  own  name,  under  the  Sta- 
tute; or,  in  the  name  of  the  original  obligee^  for  his  benefit, 
upon  the  strength  of  the  legal  title  remaining  in  the  obligee: 
that  the  judgment  must  be  reversed,  and  judgment  given 
for  the  appellant,  notwithstanding  the  verdict  of  the  jury 
U|)on  the  issue  joined  upon  the  second  plea;  that  plea  and 
verdict  alleging  matter,  which,  although  true,  is  no  bar  to 
the  plaintiff's  action. 

Judge  CoALTER  concurred,  and  the  judgment  was  re- 
versed.* 

*  The  PBxnsszrr  oxd  Judge  Cabeu  absent. 
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1826.  Hays  v.  Wood. 

May* 

Where  two  penont  purchaie  a  trtet  of  Itnd  joinlljr,  and  one  of  them  ptf  •  more 
than  hit  proportion  of  the  purohaie  money*  while  the  other  takes  &  eoDvcywicc 
of  the  whole  to  himt*'ir,  (he  person  who  hat  adTsnoed  more  than  hii  ihare» 
has  a  lien  on  the  land,  tor  the  money  to  adranced. 

In  Miob  OMK,  if  the  plaintiflT  does  not  pray  to  aubjeet  the  laod,  but  oofy  far  a 
pertonal  decree  for  the  balance  due,  equHy  will  have  juriadietiQQ. 

Appeal  from  the  Staunton  Chancery  Court,  where  fVood 
filed  a  bill  against  ffat/Sf  stating  that  Hays  and  himself 
made  a  joint  purchase  of  a  tract  of  land,  which  was  sold 
for  the  sum  of  1$  4000 (  and  articles  of  agreement  were  enter- 
ed into  between  them  and  the  vendor,  whereby  the  vendor 
bound  himself  to  make  atitle  for  thesaid  land  tothesaid  Haj/s 
and  Wood;  and  they  bound  themselves  in  return,  to  pay 
to  the  vendor  the  purchase  money  aforesaid,  in  the  manner 
stipulated;  that  the  plaintiff  paid  up  his  full  moiety  of  the 
purchase  money,  and  more;  whereupon  be  expected  a  con- 
veyance to  himself  and  the  said  Hays^  of  the  land  afore- 
said; that  the  said  Hays  had  fraudulently  procured  a  con- 
veyance of  the  said  land,  to  be  made  to  himself  alone.  The 
bill,  therefore,  prayed,  that  an  account  might  be  taken,  if 
necessary,  to  ascertain  how  much  the  plaintiff  had  over-paid 
his  moiety  of  the  purchase  money;  that  the  said  Hays 
might  be  decreed  to  re-pay  the  surplus  to  the  plaintiff^  and 
to  convey  one  moiety  to  him,  &c. 

The  answer  of  Hays  states,  that  he  made  a  verbal  agree- 
ment for  the  land,  for  his  own  benefit  alone;  but  afterwards, 
being  unable  to  furnish  all  the  means  necessary  An*  the  pur- 
chase, he  entered  into  a  verbal  agreement  with  the  pUin- 
tiff,  by  which  the  plaintiff  should  aid  the  defendant  in  ma- 
king his  payments;  and,  if  the  defendant  could  sell  the 
land  in  a  short  time,  the  plaintiff  should  have  half  of  the 
profits;  if  not,  the  defendant  should  pay  him  back  his  ad* 
vances  and  keep  the  land;  that  accordingly,  the  written 
contract  was  executed,  mentioned  in  the  bill,  and  deposited 
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in  the  httndfl  of  captain  John  Field,  as  a  mere  security  ;    1826. 
that  the  plaintiff  advanced  to  the  defendant,  towards  the  y^^^^^ 
immediate  instalment,  a  slave,  &c.     The  defendant  stated      Hays 
a  variety  of  transactions,  by  which  it  would  appeal  that  the     Wood, 
plaintiff  was  in  his  debt  on  other  accounts,  &c. 

The  accounts  between  the  parties  were  referred  to  a 
commissioner,  who  reported  a  balance  due  to  the  plaintiff 
of  2492  15  cents,  with  interest,  &c. 

Depositions  were  taken,  and  the  Chancellor  decreed^ 
that  the  report  of  the  commissioner  should  be  affirmed; 
and,  dismissing  so  much  of  the  plaintiff's  bill  as  seeks  a 
conveyance  of  the  land  therein  mentioned,  decreed  that 
the  defendant  should  pay  to  the  plaintiff  the  sum  reported 
by  the  commissioner,  viz:  $A92  15  cents,  with  interest^ 
&c. 

From  this  decree  the  defendant^  Haysj  appealed  to  this 
Court 

JLeighj  for  the  appellant. 

No  Counsel,  for  the  appellee. 

May  29.  Judge  Coalter  delivered  his  opinion^  in 
which  the  other  Judges  concurred.  * 

Richard  Wood  the  appellee,  and  David  Hays  the  ap- 
pellant, on  the  9th  of  October,  1815,  purchased  a  tract  of 
land  from  John  Wood,  for  the  consi^jeration  of  8  4000, 
payable,  as  mentioned  in  the  articles  of  agreement,  entered 
into  between  them,  on  that  day. 

The  bill  alleges,  that  the  appellee  had  paid  more  than 
his  moiety  of  the  purchase  money;  but  that  the  appellant 
had  received  a  title  for  the  whole  land.  He  therefore 
prays,'  that  the  appellant  may  be  decreed  to  re-pay  the  sur- 
plus, and  convey  the  moiety  of  the  land.     The  answer 

*  The  Prxsuheht  and  Judge  Cabeix,  abtent. 

Vol.  IV.  35 
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1826.     alleges,  that  the  appellant,  in  1815,  made  a  verbal  agree- 

xx^y-^/   ment  to  purchase  the  land  of  John   fVood,  on  his  own  bc- 

H«>»      count,  but  finding  that  he  was  unable  to  furnish  all  the  pro- 

Wootl.  perty,  paper,  &c  necessary  to  make  the  first  payment,  and 
wanting  some  one  to  be  responsible  with  him  for  the  de- 
ferred payments,  he  entered  into  a  verbal  agreement  with 
the  appellee,  that  he  should  aid  him;  and  if  the  appeiiant 
could  sell  the  land  in  a  short  time,  the  appellee  shou\d  have 
one  half  of  the  profits,  and  if  not,  that  he  would  pay  him 
back  his  advances,  and  keep  the  land;  and  in  consequence 
of  this,  the  written  agreement  aforesaid  was  entered  into; 
and,  as  a  better  security  for  his  performance,  the  agree- 
ment was  to  be  deposited  in  the  hands  of  captain  /ohn 
Field:  that  the  appellee  did  make  certain  advances  towards 
the  purchase,  &c  but  afterwards  agreed,  that  if  the  appel- 
lant would  pay  him  the  amount  which  he  had  advanced, 
he  would  give  up  all  claim  to  the  land,  which  he  agreed 
to,  and  paid  various  sums  to  him,  and  orders  he  drew  on 
him,  &c.  so  as  fully  to  reimburse  his  advances:  that  the 
appellee  is  in  his  debt  on  other  accounts,  &c.  He  admits, 
that  he  obtained  a  conveyance  for  the  whole  tract,  but  de- 
nies that  it  was  fraudulently  obtained,  as  charged  in  the 
bill;  and  should  the  Court  direct  an  account,  he  prays  that 
the  balance  due  him,  mny  be  decreed,  &c. 

Taking  it  that  these  verbal  agreements  could  have  been 
proved,  and  were  proved,  which  is  not  admitted;  the  ap- 
pellee would  have  been  entitled  to  a  lien  on  the  land,  for 
the  purchase  money  advanced  by  him,  and  not  re-paid  by 
the  appellant;  and  in  amending  the  bill  according  to  this 
statement,  the  Court  clearly  would  have  had  jurisdiction  to 
settle  the  accounts,  and  decree  payment,  &c.  But,  with- 
out amending  the  bill,  so  as  to  subject  the  land  as  aforesaid, 
(which  the  appellee  had  a  right  to  do,  admitting  that  the 
statements  in  the  answer  are  true,)  the  parties  consent  that 
the  accounts  should  be  taken,  and  a  balance  appearing  due 
from  the  .lopellant,  a  personal  decree  is  rendered  apiinst 
him  for  that  balance.     This  it  was  competent  for  them  t» 
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do;  and  this  personal  decree  alone,  when  it  might  have 
been  made  to  extend  to  the  land,  is  beneficial  tu  the  appel- 
lant, and  ought  not  to  oust  the  Court  of  Equity,  of  its  legi- 
timate jurisdiction  in  this  case. 

On  this  ground,  I  perceive  no  error  in  the  decree,  so  far 
as  it  regards  the  jurisdiction  of  the  Court. 

But  it  is  said,  that  the  exception  by  the  appellant  to  the 
commissioner's  report,  ought  to  have  been  sustained.  I 
have  examined  the  accounts  with  considerable  attention, 
and  am  not  satisfied  that  the  Court  erred  in  this  respect.^ 

I  think,  therefore,  that  the  decree  ought  to  be  affirmed. 

J)ecree  affirmed. 


Si 


RisoN  V.  Berry.  1326. 

May. 
Where  atubmnsioD  is  made,  of  all  matters  in  difTereoce  between  two  parties, 

in  H  |>aiticulat  suit  then  depending,  to  two  persons,  and  ntch  umpire  as  they 

9httU  choote,  and  their  award  to  bt*  made  the  judgment  of  the  Court ;  and  the 

arbttrators  and  umpire  act  iogrether  and  make  tk  Joint  award  $  such  award  will 

be  good. 
Although  the  award  iloes  not  state  that  the  third  person,  who  signed  the  award, 

had  been  chosen  bj  the  ari>itrators,  as  umpire,  yet  that  fact  maj  be  proved 

by  other  evidenoe. 
If  the  third  person  who  signed  the  award,  were  a  mere  stranger ,  this  would 

not  vitiate  the  award. 

This  was  an  appeal  from  the  Superior  Court  of  Amelia 
county. 

Berry  brought  an  action  of  slander  against  Riso7i-;  and 
afterwards,  the  parties  came  into  Court  in  person,  and  a- 
greed  to  submit  **  all  matters  in  difference  between  them 
in  this  suit,  to  the  final  determination  of  Allen  Jeter  and 
John  Baldwin^  and  such  umpire  as  they  shall  choose,  and 
that  their  award  thereupon  shall  be  made  the  judgment  of 
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the  Court;  and  that  said  arbitrators  and  their  umpire  may 

proceed  to  make  the  award  ex  parte^  in  case  either  part/ 

shall  fail  to  attend  them,  after  receiving  ten  days  notice  of 

the  time  and  place  appointed  for  that  purpose.'' 

The  arbitrators  returned  their  award,  in  these  words: 

<*  On  hearing  the  evidence  and  arguments  of  counsel,  od 

both  sides  of  the  question,  we,  as  referees,  are  of  opioioD, 

that  the  defendant  Ri9on  pay  unto  the  plaintiff  Berry ^  the 

sum  of  one  thousand  dollars. '' 

(Signed,)  Allen  Jeter. 

John  Baldwin. 

Henrt  Haskew. 

The  defendant  objected  to  the  paper  exhibited  as  aa 
award,  on  the  grounds  that  it  does  not  conform  to  the  or- 
der of  reference  made  in  this  case,  whereby  the  case  was 
submitted  to  jSilen  Jeter  and  John  Baldwin^  and  their 
umpire:  that  the  award  is  made  and  signed  by  Jiiien  Jeter j 
John  Baldwin  J  and  Henry  Haskew^  and  dors  not  shew 
on  the  face  of  it,  that  Henry  Hasketo  was  the  umpire  cho- 
sen by  the  referees;  which  objection  the  Court  over-ruled^ 
because  it 'should  be  inferred  from  the  award  that  Haskew 
was  regularly  chosen,  and  because  it  was  proved  by  oral 
evidence,  that  he  was  so  chosen;  to  which  opinion,  the  de- 
fendant excepted;  and  judgment  was  rendered  on  the 
award. 

The  defendant  appealed. 

The  case  was  submitted  without  argument 

May  2%.  Judj^e  Carr  delivered  the  opinion  o£  the 
Court.* 

The  appellee  brought  an  action  of  slander  against  the  ap- 
pellant. Pending  the  action^  the  parties  in  person  came 
into  Court,  and  agreed  to  submit  '*all  matters  in  difference 
between  them  in  this  suit,  to  the  final  determination  of  Jll- 

*  The  Prbudevt  and  Judge  Cabell  tbtent. 
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len  Jeter  and  John  Baldwin^  and  such  umpire  as  they  shall    1826. 
ehoose,  and  that  tkeir  award  thereupon,  shall  be  made  the  ^^^^^^ 
judgment  of  the  Court;  and  that  the  said  arbitrators  and 
Mcir  umpire  may  proceed  to  make  their  award  ex parte^^ 
on  giving  notice,  &c. 

The  arbitrators,  (as  the  bill  of  exceptions  states)  regu<* 
larly  chose  Henry  Hasketv  thciir  umpire;  at  what  time, 
does  not  appear.  The  arbitrators  and  the  umpire  proceed- 
ed together  to  hear  the  cause,  each  signing  their  proceed- 
ings prior  to  the  award;  and  finally  returned  into  Court  the 
following  award :  ^*  On  hearing  the  evidence  and  arguments 
of  counsel  on  both  sides  of  the  question,  we,  as  referees, 
are  of  opinion,  that  the  defendant  Rison^  pay  unto  the 
plaintiff  Berry y  the  sum  of  one  thousand  dollars.''  Signed, 
•f^.  Jeter^  John  BcUdwiny  Henry  Haskew, 

It  has  been  objected  to  this  award,  1.  That  the  submis- 
sion was  to  Jeter  and  Baldwin^  and  such  umpire  as  they 
may  choose;  and  the  award  is  signed  by  Jeter ^  Baldwin^ 
and  HaskeWf  without  any  statement  by  the  arbitrators,  that 
they  had  chosen  Haskew  umpire;  so  that  he  may  be  a  stran* 
ger,  which  would  vitiate  the  award.  2.  Supposing  Has^ 
kew^  the  umpire,  it  is  contended,  that  he  could  not  act, 
till  after  the  disagreement  of  the  arbitrators. 

With  respect  to  the  first  objection,  I  think  there  can  be 
no  doubt,  that  we  must  take  Haskew  as  regularly  appoint- 
ed umpire.  I  see  no  necessity,  either  in  reason  or  autho- 
rity, to  confine  the  evidence  of  the  appointment  to  a  state- 
ment in  writing  made  and  returned  by  the  arbitrators;  and 
the  bill  of  exceptions  states,  that  the  fi|ct  was  proved  in 
Court.  But  take  him  for  a  stranger,  who  had  joined  the 
arbitrators  in  making  the  award.  There  is  authority,  both 
ancient  and  modem,  that  this  would  not  vitiate.  Beck  y, 
Sargent^  4  Taunt  232. 

Supposing  Haskew  an  umpire,  we  will  consider,  whe- 
ther a  joint  award  by  the  arbitrators  and  the  umpire,  be 
good?  In  Butstr.  Rep,  184,  the  case  was  this:  A  submis- 
sion to  four  persoasi  and  the  umpirage  of  another;  and  the 
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assumpsit  was  mutually  to  stand  unto,  and  perform,  the  or- 
der of  them  five.     The  four  persons,  and  the  fifth  as  um- 
pire, did  make  the  award;  and  the  question  was,  whether 
it  was  made  according  to  the  submission  ?   IVilliafns^  Jus- 
tice, said,  ^^that  the  award  was  well  made,  and  pursuing 
the  submission;  but  otherwise  it  had  been,  if  in  the  sub- 
mission, they  had  been  divided.     As  if  it  had  been  in  this 
manner;  that  if  the  four  could  not  agree  in  their  award, 
that  then  the  submission  be  to  the  umpirage  of  the  fifth 
man;  then  these  five  could  not  all  of  them  join  in  making 
this  award.      But  the  submission  being  here  to  four,  and  to 
the  umpirage  of  a  fifth,  they  all  fire  may  well  join  in  their 
award;  and  so  the  award  here  made,  by  them  all  ^v^y  is 
clearly  good  and  well  made  according  to  the  submission; 
and  the  same  award  ought  to  be  |)erformed.     The  whole 
Court  agreed  with  him  herein.*'  The  case  before  the  Court 
in  Bulstrode^  was  exactly  that  which  is  before  us.      There, 
it  was  a  submission  to  four,  and  the  umpirage  of  another. 
Here^  it  is  a  submission  to  two,  and  their  umpire;  and  their 
award  to  be  the  judgment  of  the  Court 

It  will  be  observed,  that  Justice  fVilliams^  not  satisfied 
with  deciding  the  case  before  him,  went  on  to  say,  that  \(  the 
submission  had  been  to  the  four,  and  if  they  could  not  agreei 
then  to  the  umpirage  of  a  fifth  man;  they  could  not  have 
joined  in  their  award.     This  was  an  obiter  dictum  merely. 

Soulsby  V.  Hodgson^  3  Burr.  1474.  That  case  was  this: 
A  submission  to  arbitrators,  and  if  they  did  not  agree  in  a 
limited  time,  they  were  to  choose  an  umpire.  They  dis- 
agreed, chose  an  umpire,  and  joined  him  in  the  award. 
The  question  was,  whether  the  umpirage  was  duly  mnde, 
according  to  the  powers  given  to  the  umpire,  or  was  vitiated 
and  rendered  void  by  the  arbitrators  joining  in  it.  Wal-- 
laccy  for  the  defendant,  cited  the  case  from  Bnlstrode^ 
^' where,  (as  he  says,)  Witliams,  Justice,  says  such  an 
umpirage  would  be  bad.''  The  Court  were  unanimous  and 
clear,  that  this  was  the  umpirage  of  the  umpire  only.  He 
was  at  liberty  to  take  what  advice^  or  opinion^  or  assessorsi 
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he  pleased.  The  Court  add:  "  The  case  which  was  cited  1826, 
at  the  bar,  is  certainly  a  mistake,  an  error  of  the  reporter.  ^^^,^^ 
No  such  thing  could  be  said,  as  is  there  reported;  at  least 
there  could  be  no  ^letermi nation  founded  upon  it.  It  is  a 
distinctk>n  in  words^  without  any  real  difference  in  sense 
and  meaning  ^^  It  is  very  clear,  that  this  case  did  not  in- 
tend to  over-rule  the  decision  in  Bulsirode ;  for  it  takes 
even  stronger  ground  than  is  there  assumed.  But,  it  meant 
to  shew  the  absurdity  of  the  distinction  attempted  to  be 
taken,  between  the  case  actually  before  the  Court,  and  the 
case  supposed  in  the  dictum  of  IVilliams^  It  is  a  little 
curious,  that  Kyd^  in  his  Treatise  on  Awards,  has  taken  the 
dictum  for  the  decision  of  the  Court,  and  the  actual  deci- 
sion for  the  dictum;  and  refers  to  this  case  in  Burrow ,  as 
over  ruling,  in  effect,  the  case  in  Bulstrode.  Kyd  on  Aw. 
105.  ^^ 

If)  Underhill  v.  Van  Cortiandt,  2  Johns.  Ch.  Rep  ^3^  ^^^Hr^ 
the  submission  was  to  two  persons,  to  value  some  muls, 
and  other  works;  and  if  they  could  not  agree,  to  choose  an 
umpire.  They  chose  the  umpire  before  they  went  into 
the  evidence,  and  all  acted  together.  They  were  soilfie 
days  engaged,  with  the  parties  and  witnesses  before  them; 
and  finally,  all  three  signed  and  sealed  the  award.  One 
objection  taken  to  it,  was,  that  L,  (the  third  man,)  was 
chosen  to  assist  the  other  two,  and  not  as  an  umpire  to  de- 
cide, independently  by  himself,  as  he  ought  to  have  been, 
according  to  the  intention  of  the  covenant  In  reply  to 
this  objection,  the  Chancellor  considers  that  all  parties  hav- 
ing acquiesced  in  this  appointment,  and  acted  under  it  with- 
out objection,  na^ist  be  deemed  to  have  concluded  them- 
selves, by  their  own  free  consent  and  agency,  from  setting 
up  this  objection  to  defeat  the  award.  This  reasoning  ap- 
plies strongly  to  our  case.  The  umpire  acted  with  the 
others  from  the  first.  The  parties  were  before  them  by 
counsel;  and  their  proceedings  had  all  the  form  and  publi- 
city of  a  Court  of  Record.  Exceptions  are  filed  to  their 
opinions  on  other  points:     Yet  we  find  no  objection  made, 
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no  exception  taken,  to  the  arbitrators  and  the  umpire  act« 
ing  together.  Would  it  not  be  unreasonable  and  unjust, 
to  suffer  the  defendant,  who  had  lain  back,  and  taken  the 
chance  of  a  decision  in  his  favor,  to  eome  forward  as  soon 
as  he  finds  it  against  him,  and  urge  an  objection,  open  to 
him  from  the  first;  and  which,  in  good  faith,  he  ou^i^ht  to 
have  taken  (if  at  all)  at  the  earliest  stage  of  the  business? 
To  return  to  the  New  York  case.  The  Chancellor  fortho' 
lays  it  down,  that  if  the  umpire  ought  to  have  been  chosen, 
and  to  have  acted  strictly  as  an  umpire^  still  the  act  is  valid; 
for  the  association  of  the  other  two  appraisers  with  him,  ia 
viewing  the  premises,  in  consultation,  and  in  the  award, 
does  not  vitiate  the  award  by  him  as  umpire;  and  he  states 
it  as  settled  by  Souhby  v.  Hodgson^  (before  cited)  that  if 
the  arbitrators  join  in  the  umpirage,  it  does  not  vitiate  it 

Lord  ^Ivanley  also,  in  Emery  v.  Ware^  5  Ves.  848, 
5Jl^u  *^  An  arbitrator  may  make  use  of  the  judgment  of 
andlher,  on  whom  he  can  depend,  and  the  valuation  of  that 
person  is  his,  if  he  chooscft  to  adopt  it'' 

I  know  that  the  decree  of  Chancellor  Kent^  in  UnderhiU 
V.  Van  Cortlandty  was  reversed  by  the  Court  of  Error, 
17  Johns.  Rep,  405;  but  the  reversal  was  wholly  on  other 
points;  and  Spencer^  C.  J  (with  whom  the  majority  of  the 
Court  agreed,)  says,  **The  objection  to  the  choice  of  an 
umpire,  (if  it  were  true,  that  the  two  persons  first  chosen 
had  not  differed  in  opinion,)  is  equally  untenable.  It  is 
well  settled,  that  arbitrators  may  nominate  an  umpire,  be- 
fore they  proceed  to  the  consideration  of  the  subject  sub- 
mitted; and  it  is  the  fairest  way  of  choosing  an  umpire.'' 
2  Term.  Rep.  644. 

The  latest  case  I  have  examined  on  this  subject,  is  jBecik 
V.  Sargent,  4  Taunt.  232.  That  was  a  submission,  **so 
that  the  two  arbitrators  should  make  their  award,  before 
or  on  the  21st  of  June;  but,  if  no  award  made,  before  or 
on  that  day,  then  the  parties  should  observe  the  award  of 
an  umpire,  to  be  chosen  by  the  arbitrators,  so  that  such 
umpirage  be  made  before  the  28th  of  June/'     The  arbi- 
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trators  did  not  make  their  award,  or  choose  an  umpire,  be-    1826. 
fore  or  on  the  81st  of  June;  but  chose  one  before  the  28th;  ^^^-^Jl^ 
and  the  umpire,  together  with  the  arbitrators,  before  the      Kiaon 

art 

28th,  made  their  joint  award  in  the  following  terms:  **  We  Beriy. 
the  undersigned,  arbitrators  and  umpire,  do  award,  &c." 
One  of  the  objections  taken  to  this  award,  was,  "that  the 
award  of  three  is  necessarily  the  award  of  a  majority  of 
them,  who  may  happen  to  consist  of  the  two  arbitrators, 
in  opposition  to  the  umpire,  and  so  no  award  of  his;  and 
at  all  events,  it  is  not  the  award  of  the  umpire  alone.'*  On 
this  point,  Mansfield^  C.  J.  observes,  *' What  the  arbitra- 
tors do,  in  making  the  award,  is  nothing.  The  award  i?, 
in  law,  the  award  of  (he  umpire  alone.  It  is  no  more  than 
if  mere  strangers  had  joined  in  the  award,  which  could 
not  vitiate.*'  Heathy  J.  says,  " It  has  been  decided  in  very 
old  cases,  that  the  circumstance  of  another  joining  with  the 
arbitrators  in  making  an  award,  does  not  vitiate.*' 

Thus,  in  the  case  before  us,  whether  we  cortsider  this  as 
the  award  of  the  arbitrators,  joining  Haskew  with  them, 
either  as  umpire,  or  as  a  stranger;  or,  if  we  say  that  it  is 
the  umpirage  of  Haskew,  who  has  taken  the  arbitrators  as 
his  counsellors  or  assessors;  quacunqve  via  daia^  the 
award  is  good;  and  the  judgment  of  the  Court  below  must 
be  affirmed. 
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A  creditor  who  takes  a  oooiwyaDce  from  hit  debtor,  to  leenre  hit  dlebc,  bat  at 
the  taine  time,  Intertt  provitioDt  ia  the  deed,  to  dday,  hinder,  or  defraud 
other  oredHort,  eomet  within  the  Statute  of  Fravda,  and  the  eonvejMiee  it 
void. 

So,  likewiae,  if  the  grantee  be  privy  to  a  fraudulent  intent  on  the  part  of  the 
grantor,  and  taket  a  deed  to  aeenre  hit  own  debt,  with  promioiw  to  tkiay, 
hifuler,  or  defraud  other  erediCort,  the  deed  wDI  be  void«  ahhooglh  \m  only 
roetivc  wat^  to  tecnre  hit  own  debt,  and  the  other  proTitions  were  farced 
upon  him  by  the  grantor,  at  the  only  meant  of  having  hit  own  debt  leeured. 
Such  a  grantee  will  not  be  oontidered  at  a  bona  fide  purchaser. 

Under  our  SUtnte  of  Fraodt,  as  well  at  the  EngUih  Sutnte  of  19th  £Ks.  s 
hena  fide  pnrehaaer  for  value,  having  no  notice  of  csnn,  fraud,  cothnim, 
Sec.  will  be  proieeted.  To  vitiate  a  conveyance,  there  must  be  ti/rauduleni 
denjrntn  the  grantor ^  and  notice  of  that  tiftign  u  the  g^rantee. 

In  eatet  of  actual  frandi  a  Court  of  Equity  has  concorrent  jurii^etioo  with  a 
Court  of  Law,  in  remedying  the  fraud.  In  these  oases,  equity  folkms  the 
law,  and  gives  relief  to  the  same  extent  as  a  Court  of  Law.  And  therefure, 
where  a  creditor  comes  into  equity  to  set  aside  a  conveyance  tainted  with 
actual  fraud,  and  the  grantee  had  notice  of  the  fraud,  the  cooveynnee  shall  be 
set  aside  in  toto. 

The  maxim  of  equity,  that  he  who  se^s  equity  must  do  it,  only  appViei  to  an 
equity  between  thepartieof  but  not  to  an  equity  which  any  third  pereon  may 
have  against  the  pUlntiflT. 

Where  a  creditor,  who  claims  under  a  judgment  at  law,  eomos  into  equity  to 
enforce  his  judgment,  that  judgment  is  prima  facie  evidence  igaiost  the 
debtor,  or  mere  strangers;  unless  they  can  impeach  it  on  the  ground  of 
fraud,  or  by  shewing  that  a  full  defence  was  not  made,  and  can  produce  new- 
proof  shewing  that  the  debt  is  not  due. 

This  was  an  appeal  from  the  Chancery  Court  of  Staun- 
ton; where  Rives  filed  his  bill  against  Garland^  Wing- 
field^  Coleman  and  Lewis  Nicholas^  to  set  aside  certain 
conveyancesi  on  the  ground  of  fraud.  The  whole  history 
of  these  transactions  is  fully  and  minutely  detailed  in  the 
first  part  of  Judge  Green's  opinion,  which  follows.  It 
will,  therefore,  only  be  necessary  to  give  a  statement  of 
the  points  made  in  argument,  and  the  authorities  cited  in 
support  of  them. 

Randolph f  Call^  Leigh  and  Slanard^  for  the  appellant. 

Johnson^  for  the  appellee. 


m^ 
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It  was  contended  on  the  part  of  the  appellant:  1836. 

1.  That  OarlancTs  debt  was  valid,  and  being  assigned  to  ,J^^ 
Wingjidd  and  Cohman^  they  occupied  Garland's  place, 
and  paid  valuable  consideration  for  the  mortgage  on  the 
land,  by  giving  up  Garlands  note,  to  Lewis  Nicholas. 
The  subsequent  sale  under  the  deed  of  trust  was  open  and 
fair;  and  Wingfield  and  Coleman  became  the  purchasers 
to  the  amount  of  their  assigned  claim. 

2.  The  claim  of  Rives  was  usurious,  and  the  judgment 
at  law  was  no  bar  to  an  investigation  of  that  claim  in  equity, 
because  Garland  was  not  a  party  to  the  suit  at  law.  Be- 
sides, Rives  is  plaintiff  m  equity,  and  comes  to  enfofce  a 
judgment  at  law;  in  which  case,  the  Court  will  not  grant 
relief,  unless  ex  aequo  et  bonoy  he  ought  to  have  it.  2  Madd. 

408.      Coop.  Eq.  PL  99.     Morgan  v.  ,  1  Atk.  408. 

Johnson  v.  Northy,  2  Vern.  409.  Baker  v.  Child.  lb. 
226.  Galbraith  v.  Nevilf  I  Doug.  5.  Maze  v.  Hamil* 
tony  Call's  MS.  Rep.  Wilson  C.  Nicholases  deposition 
ought  to  be  received,  because  here  there  was  an  actual  re- 
lease, which  distinguishes  this  case  from  that  of  Taylor  v« 
Becky  3  Rand.  316. 

3.  The  conveyance  to  Wingfield  and  Colemany  and  the 

subsequent  purchase  by  them  under  the  sale,  were  not 

only  on  valuable  coitsideraliony  but  they  were  bona  fide. 

They  were  free  from  all  the  badges  of  fraud  mentioned  in 

Twynt^s  case. 

4.  But,  admitting  that  the  transaction  was  fraudulent  as 
to  Lewis  Nicholasy  and  Wingfield  and  Colemany  still  the 
deed  to  Garland  cannot  be  impeached. 

Upon  general  principles  of  equity,  whoever  goes  into- a 
Court  of  Equity  for  relief,  must  do  equity  before  he  can 
obtain  it.  A  plaintiff  in  equity  is  always  required  to  per- 
form this  condition;  especially  where  the  defendant  is  for- 
tified with  the  legal  estate.  That  Garland  was  a  fair  cre- 
ditor, is  unquestionable.  He  has  obtained  the  legal  estate; 
and  RiveSy  another  creditor,  having  no  better  claims,  seeks 
to  displace  Garland.    Will  a  Court  of  Equity  sanction  such 
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1886.  an  attempt?  Certainly  not.  They  will  only  exercise  their 
'^^^'  accustomed  jurisdiction,  in  giving  satisfaction  to  Garland 
Gariand  first,  and  to  Rives  afterwards,  if  any  surplus  should  remain. 
Rirei.  ^'  ^^'''  "^*  ^^**'  Rives  to  say,  that  the  conveyance  to  Gar- 
land  was  fraudulent  and  therefore  ought  not  to  be  re- 
garded in  equity;  for,  the  rule  of  equity  is  not  founded  on 
the  soundness  of  the  legal  title,  but  simply  on  theyac/  that 
the  defendant  has  obtained  it.  This  is  proved  by  Sir  John 
Fagg*s  case,  cited  1  Vern*  52,  where  the  deed  was  obtain- 
cd  by  robbe9^i  and  yet  the  Court  of  Equity  allowed  that 
title  to  protect  the  defendant.  So,  where  a  judgment  is 
set  aside  as  fraudulent,  equity  will  not  relieve,  unless  a 
bona  fide  debt  due  to  the  defendant,  is  first  satisfied.  The 
same  point  is  decided  in  2  Ch,  Cas.  23,  cited  in  Francis's 
Maxims^  66,  Whatever  may  have  been  the  demerits  of 
Wingfield  and  Colemanj  Garland  cannot  be  accused  of 
any  fraudulent  design.  He  could  not  derive  any  benefit 
from  the  provisions  in  the  deed,  which  were  calculated  to 
secure  the  property  to  the  other  defendants.  These  were 
dictated  by  those  who  were  to  receive  benefit  from  them, 
and  Garland  was  rather  the  victim  than  the  accomplice  of 
their  acts.  His  onl}'  object  was  to  secure  a  just  debt;  all 
beyond  this  was  extorted  from  him  by  JFingJield  and 
Coleman, 

Notice  of  the  fraud  of  fVingfie Id  and  Coleman^  will  not 
render  the  deed  from  them  to  Garland^  void.  The  /wo- 
viso  of  the  Statute  of  13  Eliz,  expressly  speaks  of  persons, 
''not  having  notice,^'  but  our  Statute  has  no  such  clause; 
and  therefore,  no  such  condition  is  necessary,  to  exempt  a 
party  from  the  operation  of  the  Statute.  The  case  o(  f^il- 
son  V.  JVormalf  Godb.  161,  cited  in  Twyne^s  case,  and 
in  13  P^in.  Jibr,  521,  is  no  authority  in  this  case,  because 
the  Court  were  divided,  and  it  was  a  ca^  where  there  was 
a  trust  for  the  grantor.  But,  Barwell  v.  fVardy  1  Atk. 
260,  is  in  favor  of  the  appellant;  for  the  pro|)erty  was  per- 
mitted to  stand  as  a  secttrily  for  what  was  justly  due.  A 
deed  fraudulent  at  law  in  party  will  not  be  totally  set 
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aside  in  equity.      Taylor  v.  Blanternj  Gilm.  209.  Mtir-    1826. 
ray  V,  Ri^gs^  15  Johns.  571.     A  Court  of  Chancery  can-  ^^^^^^ 
not  be  called  on  to  enforce  actively  the  penal  sanctions  of   GaHuid 

my 

a'Statute.     The  case  of  usury  is  an  illustration  of  this  prin.     mves, 
ciple.     Smith  v.  ■,  1  Prec.  in  Ch.  SO.     The  cases 

where  tlie  opposite  principle  prevails,  are  such  as  have  one 
or  more  of  these  features;  1.  Where  the  conveyance  is 
purely  voluntary  ;  2.  Where  there  is  a  trust  for  the  debt- 
or,  as  in  Twynt*s  case;  or,  3.  Where  the  deed  is  covinous 
in  its  concoction,  as  in  Sands  v.  Codwise.  There,  the 
whole  deed  was  niade  subservient  to  the  fraudulent  de- 
sign; 4.  Where  value  is  given,  but  it  controuls  the  supe- 
rior right  of  the  party  complaining;  as  where  there  has 
been  a  sequestration  in  a  Court  of  Equity,  a  purchase  by  a 
creditor  would  be  void.  The  cases  of  Hill  v.  Claiborne, 
I  Wash.  185.  fVright  v.  Hancock,  3  Munf.  521;  and 
Bullock  v^  Irvincy  4  Munf.  450,  may  be  referred  to  this 
principle. 

For  the  appellee,  it  was  said,  that  the  Court  could  not  re- 
examine the  question  of  usury,  which  had  been  fully  tried 
at  law,  and  must  therefore  be  conclusive  on  all  other  Courts. 
All  Letois  Nicholases  property  was  completely  vested  in 
the  Sheriff,  whether  it  was  mentioned  in  the  schedule  or 
not;  and  Rives  comes  into  a  Court  of  Equity,' only  to  re- 
move the  obstructions  to  the  legal  title.  He  only  wishes 
to  assist  the  judgment  at  law.  Under  these  circumstan- 
ces, it  would  be  a  departure  from  the  main  object  of  the 
suit,  to  make  enquiry  into  the  foundation  of  the  original 
judgment.     The  passage  from  Coop.  Eg,  PL  99,  founded 

on  the  case  of  Morgan  v. 1  Atk.  40S,  which  has 

been  cited,  does  not  afford  any  support  to  the  position  ta- 
ken on  the  other  sicfe.  That  case  depended  on  something 
peculiar  in  the  Court  of  fVales ;  and  in  Walker  v.  Wit- 
ter,  Doug.  5,  and  note  2,  to  the  same  case,  it  is  said  by 
Lord  Mannjicldy  that  the  decisions  of  the  Court  of  Wales 
were  clearly  examinable;  resting  the  whole  force  of  that 
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1826.  case,  on  some  peculiarity  in  that  Court  It  was  eonsi- 
yJ^!^S^  dered  as  a  foreign  Court.  As  to  the  case  of  Baker  v. 
Gaiimnd  Chtldy  2  Vern.  226,  it  merely  proves,  that  a  Court  will 
Riw.  look  into  their  own  decrees,  when  interlocutory  ;  but»  they 
will  not  examine  new  evidence.  The  case  of  Johnson  v. 
Northy^  2  Vern.  409,  proves  this  distinction.  The  case 
of  Maze  v.  Hamilton^  Call's  MS,  Rep.  does  not  decide 
this  point.  The  Court  of  Appeals  did  not  correct  the  judg- 
ment of  the  General  Court;  but,  they  interpreted  that  judg- 
ment differently  from  the  Chancellor.  They,  in  fact,  eX' 
ecuted  the  judgment  of  the  General  Court,  according  to  its 
legal  import  The  case  in  I  Equ.  Cos.  Mr,  M.p,  82, 
83,  and  Scott  v.  Nisbetty  2  Bro.  Ch.  Rep.  sustain  the  po* 
sition.  But,  this  is  a  case,  where  the  very  question  has 
been  fully  tried,  and  decided  at  law.  It  is  not  the  case  of 
a  yraui/ti/en/ judgment,  or  one  which  is  a  security  for  an 
usurious  contract.  The  cases  in  which  a  judgment  ia  con* 
elusive,  or  not,  may  be  found  in  1  Phill.  Evid.  223,  286, 
and  Moses  v.  M^ Farlane,  2  Burr.  1009.  % 

{Call,  here  interrupted  Johnson,  and  said,  that  the  judg- 
ment was  not  an  estoppel^  unless  it  was  on  the  very  point ; 
and  that  Rives  had  let  loose  the  estoppel,  by  relying  upon 
other  matter.  A  Court  of  Law  will  take  no  notice  of  a  de- 
cree in  equity  ;  and  econverso,  a  Court  of  Equity  will  not 
respect  a  judgment  at  law,  Hooe  v.  Pierce,  1  Wash. 
2X2,  shews,  that  the  decree  of  a  domestic  Court  of  Admi* 
ralty  is  not  conclusive  upon  persons  not  parties  to  the  suit.) 

To  these  observations,  it  was  replied,  that  it  was  true 
the  estoppel  must  cover  the  very  point,  but  that  point  need 
not  be  stated  in  the  judgment.  If  this  were  not  true,  the 
action  of  indebitatus  assumpsit  would  be  of  very  Uttle 
value.  In  that  action,  the  issue  includes  many  subjects, 
8ome  of  which  may  be  found  by  the  verdict,  others  not 
Th^  judgment  does  not  shew  which  subjects  are  recovered 
and  which  omitted.  The  only  way  then  to  give  the  judg- 
ment any  validity,  as  a  bar  to  any  future  action,  is  to  prove 
by  the  verdict,  to  what  subjects  the  judgment  applies.  Sed- 
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don  V.  Tutop^  6  Term  Rep.  607.      The  estoppel  is  not    1826. 
let  loose.     Rives  does  not  put  usury  in  issue  in  the  bill;  J^J[^ 
but  mentions  it  as  a  matter  of  history^  to  shew  the  frau-    Gariaod 
dulent  nature  of  the  transaction.  n^n. 

Buty  if  we  are  at  liberty  to  question  the  judgment  of  the 
Court  of  Albemarle,  what  is  the  ground?  That  fVitson  C. 
Nicholases  deposition  was  rejected.  But  this  is  a  question, 
not  for  a  Court  of  Equity^  but  a  Court  of  Law,  The  . 
point  was  excepted  to,  and  there  could  be  no  reason  for  not 
deciding  it  at  law.  Taylor  v.  Beck^  3  Rand.  316,  is 
conclusive  on  this  point;  because  W,  C.  NicholaSy  was  a 
joint  defendant  with  Lewis  Nicholas. 

But,  if  all  the  evidence  was  admitted,  it  would  prove, 
that  i?it;e^'^  claim  was  not  usurious;  and,  even  if  it  were, 
Hives  must  receive  his  principal,  with  lawful  interest. 

These  preliminary  objections  being^removed,  the  main 
question  comes  on,  whether  the  transaction  was  fraudulent" 
and  void.     This  question  is  a  mixed  question  of  /act  and 
law. 

As  to  the  /acty  there  is  express  evidence  of  fraud  in- 
tended by  Z.  Nicholas^  to  defeat  his  creditors.  Admit 
that  Oarland  was  a  fair  creditor,  and  that  Leuns  Nicholas 
was  sincerely  desirous  to  secure  him;  still  the  conveyance 
was  not  made  directly  to  Garland,  but  to  Wtngfield  and 
Coleman,  who  extorted  great  indulgence  from  Oarland. 
This  indirection  is  strong  evidence  oi fraud.  JVingfield 
and  Coleman  were  closely  connected  with  L,  Nicholas, 
The  deed  of  trust  to  them,  was  of  all  his  property,  real 
and  personal,  to  be  sold  on  ten  days  notice.  The  sale 
was  for  cash.  Oarland  relinquished  a  large  part  of  his 
debt,  and  granted  ten  years  indulgence,  without  interest 
The  case,  therefore,  exhibits  some  of  the  strong  features  of 
fraud,  mentioned  in  Twyne^s  case.  It  was  both  a  sale/>en- 
dente  lite,  and  made  to  defeat  a  creditor. 

The  next  question  is,  whether  OarlancPs  deed  is  void. 

1.  The  deed  would  be  void,  even  if  taken  by  Oarland, 
bonafidcy  and  vnthout  notice  of  JVingfield  zxiA  Coleman^s 
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1896.    fraud.     If  the  deed  of  the  latter  was  fraudulent,  they  could 
'^^^'     not  convey  a  good  title  to  Garland^  upon  comnrK>n  law 
Garland    principles.     The  question  is  between  two  innocent  men, 
R.vi,.     and  the  rule  caveat  emptor^  applies. 

How  does  the  Statute  affect  the  question?  The  3d  sec- 
tion of  the  Statute  of  Frauds,  1  Rev,  Code^  373,  exempts 
those  persons,  from  the  operation  of  the  Act,  to  whom  lands, 
&c.  have  been  bona  fide  and  lawfully  conveyed^  &.c.  This 
last  expression  applies  as  well  to  the  party  conveying^  as 
to  the  party  receiving  the  conveyance.  It  therefore  re- 
quires bona  fides  in  the  grantor,  as  well  as  in  the  gran- 
•  teCy  to  save  the  conveyance  from  the  operation  of  the  Sta- 
tute. The  words  **  having  no  notice,'*  which  are  found 
in  the  1 3th  Eliz.  are,  it  is  true,  omitted  in  our  Statute; 
but  these  words  in  the  English  Statute,  apply  only  to  a 
voluntary  conveyyce,  where  there  is  no  other  evidence 
of  fraud.  They  are  merely  from  abundant  cautiony  and 
have  no  legal  operation,  as  the  same  consequence  would 
follow  from  common  law  principles.  Sheph,  Touchst. 
66.  Hildreth  y.  Sands,  2  Johns.  Ch.  Rep.  42,  shew,  that 
fraud  in  the  grantor,  will  vitiate  a  deed  in  the  hands  of  a 
purchaser,  without  notice.  The  case  of  Astor  v.  Wells^ 
4  Wheaton,  466,  was  decided  under  the  peculiar  law  of 
the  State  of  Ohio.  The  deed  was  unrecorded^  and  a  dif- 
ferent decision  would  have  repealed  the  Registry  Act. 
Estwick  Y,  Callaudf  5  Term  Rep.  426,  supports  the  dis- 
tinction between  voluntary  conveyances,  and  those  made 
with  fraudulent  intent. 

But,  Garland's  deed  has  no  valuable  consideration. 
His  debt  was  not  due  for  ten  years.  He  purchased  of 
IVingfield  and  Coleman,  not  of  Lewis  Nicholas.  He 
was  a  purchaser  with  full  notice  of  the  fraud  between  L. 
Nicholas,  and  fFingfield,  and  Coleman;  and  his  deed  was 
made  on  the  very  day  of  sale.  He  does  not  even  deny  no- 
tice.    He  was  a  party  to  the  whole  fraud. 

The  next  question  is,  how  far  is  the  deed  of  Garland 
to  be  vacated?  The  claim  of  Garland,  is  tainted  with  usu- 
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ry,  as  appears  from  his  answers.     But,  if  the  conveyance    18S6. 
from    IVinf^field  and  Coleman  to  Garland^  is  vicious  in   ^.^"^^21^ 
part^  Garland^  having  notice  of  that  vice,  his  whole  in-    Garland 
tercst  will  be  forfeited.     This  would  be  the  effect  at  laWj     Rives. 
as  is  proved  by  Ttoyne*s  case,  Cadogan  v.  Kenneth  and 
Estwick  V.  Callaud,     If  it  is  void  in  luw^  it  cannot  be 
good  in  part,  and  bad  in  part,  in  equity,     13  Vin.  Mr, 
521.     ''Fraud,''  F.  pi   13.     Rob.  on  Fr.  Conv,  547. 
The  case  of  Barwell  v.  Ward,  1  Atk.  260,  must  be  re- 
ferred to  the  principle,  that  the  fraud  was  doubtful^  and 
therefore,  the  conveyance  was  not  set  aside  in  toto;  but^ 
Boyd  V.  Dunlopy  1  Johns.  Ch.  Cases,  478,  proves,  that 
where  the  fraud  is  apparent,  a  Court  of  Kquity  will  set 
aside  the  conveyance  entirely.     To  \\\%  same  effect,  are 
the  cases  of  Sands  v.  Codwise^  4  Johns.  Ch.  Rep.  598. 
Claiborne  v.  /ft//,  1  Wash.  185.      fVright  v.  Hancocky 
3  Munf.  521,  and  Bullock  v.  Irvine^  4  Munf.  450. 

May  29.     Judge  Green  delivered  his  opinion. 

The  original  bill  in  this  case  was  filed  by  the  appellee,  a 
creditor  o(  Lewis  Nicholas^  for  the  purpose  of  setting  aside 
a  conveyance  of  land,  made  by  the  debtor  to  John  H,  CoU" 
man;  another  made  to  Charles  Wingfieldj  and  the  said 
Coleman;  and  also,  a  transfer  of  personal  property,  made 
by  Nicholas  to  fVingJield  and  Coleman;  and  a  convey- 
ance of  land,  made  by  the  latter  to  Edward  Garland;  as 
being  fraudulent  and  void  as  to  him.  A  chronological  re- 
view of  the  transactions  brought  in  question,  will  best  ex- 
plain their  nature. 

On  the  12th  of  November,  1818,  Wilson  Cary  Nicho^ 
las  purchased  of  the  appellee  a  sterling  bill  of  exchange, 
for  3000/.  in  consideration  of  which,  he  gave  him  his  note, 
endorsed  by  Lewis  Nicholas,  for  $16,046,  payable  on  the 
first  of  January,  1820,  with  interest  from  the  first  of  De- 
cember, 1818.  A  suit  was  instituted  on  this  note,  against 
Wilson  C,  Nicholas  and  Lewis  Nicholas,  in  February, 

Vol.  v.\  37 
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1826.     1820.     The  defendants,  in  June,  1820,  pleaded  severally, 
V^^[*^  and  rested  their  defence  upon  the  ground,  that  the  trans- 
Chu^Miti    action  between  fViUon  C.  Nicholas  and  Rives^  was  usu- 
Rhret*     rious.       Judgment  was  rendered  for  the  plaintiff  against 
Lewis  Nicholas^  in  August,   18  1;  fVilson  C.  Nicholas 
having  departed  this  life  during  the  pendency  of  the  suit 
Lewis  Nicholas  was  taken  upon  a  Ca  Sa,  issued  upon  this 
judgment,  took  the  oath  of  an  insolvent  debtor,  on  the  21  si 
of  August,  1821,  and  was  discharged.     In  his  schedule,  he 
stated  that  he  had  *'no  property  of  any  description  what- 
soever. " 

Pending  this  suit,  and  on  the  16th  of  May,  1820,  John 
H.  Coleman  intermarried  with  a  daughter  of  Lewis  Ni- 
cholas; and  on  the  first  day  of  June,  the  latter  conveyed  to 
the  former  3844  acres  of  land,  part  of  a  larger  tract,  on 
which  Lewis  Nicholas  resided,  and  six  slaves,  professedly 
in  consideration  of  an  agreement  made  between  f hem,  be- 
fore and  in  consideration  of  the  marriage.  This  deed  was 
recorded  in  November,  18^0,  and  is  one  of  the  deeds  im- 
peached. 

Lewis  Nicholas  being  bound  as  endorser  for  a  debt  of 
116,991  84,  due  from  JVilson  C  A7cA(?/a«  to  the  Farmers' 
Bank  of  Virginia,  on  the  9th  of  August,  1820,  conveyed 
22  negroes  in  trust,  to  secure  the  payment  of  this  debt  to 
the  Bank,  on  t^he  Ist  of  June,  1827,  with  interest  thereon, 
payable  annually  from  the  27th  of  July,  1820.  This  deed 
was  duly  recorded,  and  is  not  questioned. 

Edward  Garland  also  held  a  negotiable  note  of  Wilson 
C.  NicholaSy  endorsed  by  Lrwis  Nicholas^  dated  Ju/y  23, 
1819,  payable  30  days  after  date,  for  813,800.  These 
three  debts,  together  with  one  due  to  Saunders^  upon  a 
note  of  Wilson  C,  Nicholas  endorsed  by  Lewis  Nicholas, 
for  about  87,000,  and  which  was  in  suit  against  Lewis  JVt- 
cholas^  before  the  arrangements  hereafter  mentioned  were 
entered  into,  were  the  only  debts  of  any  consequence,  due 
by  Lewis  Nicholas*  And  he  states,  that  he  never  volun- 
tarily engaged  for  these  debts^  except  that  to  the  Bank:  that 


Court  of  appeals  of  Vire^inia,  291 

Wilson  C.  Nicholas  being  entrusted  by  him  with  his  en-    1826. 
clorftements  in  blank,  for  the  purpose  of  continuing  the  note  ,J^^ 
enHorsed  by  him  at  Bank,  had  filled  them  up,  and  delivered 
Ihem  to  Hives,  Garland  and  SaunderSy  without  his  know- 
ledge or  consent. 

Garland,  having  in  vain  endeavoured  to  get  a  security 
from  fVilson  C.  Nicholas  for  his  debt,  forwarded  the  note 
which  he  held  to  an  attorney,  (Mr.  Dyer,)  with  instructions 
to  bring  suit  upon  it,  expressing^  at  the  same  time«  a  wish 
to  have  the  debt  secured  without  litigation,  and  authorising 
the  attorney  to  make  any  arrangements  to  that  effect.  A 
writ  was  ordered  on  this  note,  on  the  23d  of  December, 
1820,  but  never  issued,  in  consequence  of  the  arrangement 
afterwards  made.  In  pursuance  of  Garland's  instructions^ 
his  attorney  entered  into  negotiations  with  Lewis  NichO' 
las^  and  the  latter  expressed  a  willingness  to  secure  the 
debt;  but  before  any  thing  was  done,  it  was  pro|>osed  by 
fVingfield  and  Coleman^  the  sons-in-law  of  Lewis  Nicho^ 
las,  that  if  Garland  would  make  a  coi>|iderable  discount, 
(the  amount  of  which  was  communicated  to  Garland  by 
his  attorney,)  they  would  purchase  his  debt,  and  give  their 
own  bond  for  the  amount  to  be  paid  to  him.  Garland*s 
attorney  communicated  this  proposition  to  him,  and  in* 
formed  him,  *^  that  it  was  understood,  that  Lewis  Nicholas 
intended  to  sell  all  his  property  at  public  auction,  and  was 
willing  to  secure  Wingfield  and  Coleman,  as  the  owners  of 
Garland* s  ^^\A\  and  it  was  also  understood,  that  Wingfield 
and  Coleman  intended  to  bid  at  the  sale,  to  the  amount  of 
the  said  debt;  and  it  was  further  proposed  by  Wingfield 
and  Coleman,  more  effectually  to  secure  the  amount  to  be 
paid  to  Garland,  by  incumbering,  for  that  purpose,  any 
property  which  they  might  purchase  at  the  sale.'*  The 
attorney  was  unwilling  to  accede  to  the  terms  proposed| 
without  Garland's  sanction  in  person,  and  wrote  to  him, 
requesting  him  to  go  to  Albemarle,  that  he  might  be  con- 
sulted on  the  subject.  Garland  went  to  Albemarle,  and 
after  much  hesitation,  on  account  of  the  heavy  discount  re- 
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1826.    quired,  at  length,  fearing  that  Rives  might  get  a  priority 
jj^^a^^  over  him  J  and  that  he  might  lose  his  debt  entirely,  "he 
Gariand    determined  to  accede  to  the  proposition  made  by  fVtngfield 
Rifet.     ^^^^  Colemarif  and  accordingly  passed  his  debt  to  them, 
and  took  their  bond  for  ^8 1 3,000,"  payable  to  him  ten  years 
after  date,  without  interest;  "and  after  the  transfer  was 
made,  Lewis  Nicholas  executed  a  deed  of  trust  conveying 
certain  lands,  slaves,  and  other  personal  property,  to  se- 
cure the  debt  so  transferred  to  IVingJield  and  Coleman,^* 
These  statements  are  taken  from  Gartand^s  answer,  and 
correspond  with  the  answers  of  the  other  parties. 

These  arrangements  were  made  on  the  1 8th  day  of  Janu- 
ary, 1821.  That  is  stated  to  be  the  date  of  the  bond  to 
Garland  for  2 13,000,  said  to  be  given  by  fVingfield  and 
Coleman^  in  their  deed  to  trustees  for  Garland^  of  the  \5th 
of  February,  1821,  hereafter  to  be  noticed:  and  that  is  the 
date  of  the  deed  of  trust,  given  by  Lewis  Nichoias  to  trus- 
tees for  Wingjield  and  Coleman^  spoken  of  in  Garland's 
answer.  Garla^fl  was  privy  to  the  terms  of  this  last  men- 
tioned deed;  as  was  Dyer,  his  attorney.  Garland* s  an- 
swer admits  the  first,  and  Dyer,  with  Harris,  the  attorney 
of  Lewis  Nicholas,  and  Wingjield  and  Coleman,  are  sub- 
scribing witnesses  to  the  deed.  The  original  deed  exhi- 
bited by  Wingjield  and  Coleman,  is  here  by  subpoena 
duces  tecum,  and  it  appears  to  me,  by  inspection,  that 
Dyer  wrote  about  one  half  of  the  deed,  from  the  beginning 
down  to  the  description  of  the  land  conveyed,  and  Harris 
the  remainder. 

The  particulars  of  this  deed,  (although  it  is  not  recorded 
and  cannot  be  relied  upon  as  giving  any  title,)  Bre  materi- 
al. The  original  deed,  as  it  was  executed,  is  between  Z^etoi^ 
Nicholas  of  the  one  part,  Wingjield  and  Coleman  of  the 
second  part,  and  7!  J,  Randolph  and  C.  Cocke  of  the  third 
part;  and  recites,  that  **  the  said  Lewis  Nicholas  is  justly 
indebted  to  Edward  Garland  as  endorser  of  a  note  drawn 
by  Wilson  C.  Nicholas,  bearing  date  the  23d  day  of  July, 
1819,  negotiable  and  payable  thirty  days  after  its  date,  at 
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the  Bank  of  Virginia,  for  the  sum  of  $  13,800,  and  which    1826. 


said  note,  the  said  C,  Wingfield  and  J,  fJ,  Coleman  have 
fully  discharged  and  paid  to  the  said  Edward  Garland^ 
on  the  part  of  the  said  Lewis  Nicholas^  and  for  which, 
the  said  Lewis  Nicholas  is  desirous  to  secure  and  save 
them  harmless.^'  Since  the  execution  of  the  deed,  the 
words  **on  the  part  of  the  said  L^wis  Nicholas^*^  and 
the  word  **ybr,"  and  the  words  ^^and  save^^^  and  the 
word  ^^  harmless ^^^  have  been  dashed  out  with  a  pen,  but 
so  as  to  leave  them  perfectly  legible;  and  the  words,  ^^  the 
payment  q/*,"  are  interlined  after  the  words  •*/©  the  said 
Edward  Oarland.^^  The  word  **  /o,"  has  been  inserted 
before  the  word  *'  them;^^  so  as  to  make  the  deed  read  as 
it  is  copied  into  the  record  ^' And  which  note,  the  said 
Wingfield  and  Coleman  have  fully  discharged  and  paid  to 
the  said  Edward  Garland^  and  the  payment  of  which  the 
said  Leiois  Nicholas  is  desirous  to  secure  to  them,  the 
said  Coleman  and  Wingfield,**  No  note  is  made  at  the 
foot  of  the  deed,  of  these  interlineations  and  erasures,  as 
made  before  signing  or  otherwise;  whilst  other  interlinea- 
tions in  the  deed,  are  noted  as  made  before  signing,  and 
the  witnesses  subscribe  under  this  note;  a  clear  proof,  that 
the  erasures  and  interlineations  above  specified,  were  made 
after  the  deed  was  executed. 

Neither  Nicholases  note,  nor  Wingfield  and  Coleman* s 
bond,  are  exhibited.  We  have  not  the  written  evidence 
which  exists,  as  to  what  passed  between  Garland  and 
Wingfield  and  Coleman^  on  this  occasion.  If  we  had 
this  evidence,  we  might  see  whether  Garland  endorsed 
the  note  to  Wingfield  and  Coleman;  and  if  he  did, 
whether  it  was  specially  endorsed,  without  recourse  to 
him;  or,  whether  their  bond  is  unconditional  or  otherwise. 
I  doubt  whether  the  note  was  really  sold  to  Wingfield 
and  Coleman.  The  deed,  in  its  original  form,  declared 
that  they  had  paid  it  to  Garland^  on  the  part  of  Lewis 
Nicholas;  and,  that  it  was  intended  only  to  secure  and 
save  them  harmless ;  a  stipulation  perfectly  proper,  if 
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1826.    they  gave  their  bond  for  813,000,  payable  in  ten  years, 
y^^^Ji;^  without  interest;  not  for  the  purchase  of  the  debt  for  them* 
GiftHand    selves,  but  in  satisfaction  of  the  debt  on  the  part  of  Lewis 
Rivet.     Nicholas;  in  which  case,  they  could  only  have  claimed 
an  indemnity  against  this  responsibility.     Such  a  stipula- 
tion would  have  been,  in  no  manner,  adapted  to^the  c^sey 
if  they  had  purchased  the  debt  for  themselves.     However 
this  may  be,  I  shall  consider  the  case  as  if  the  debt  were 
really  sold  and  transferred,  as  stated  by  the  parties. 

The  deed  proceeds,  in  consideration  of  one  dollar  paid 
by  fVingfield  and  Coleman  to  Lewis  Nicholasy  to  con* 
vey  to  them  the  lands  on  which  he  resided,  containing 
2100  acres,  more  or  less,  five  negroes  by  name,  (this  was 
the  residue  of  Lewis  Nicholases  land  and  negroes,  aftet 
taking  out  the  land  and  negroes  conveyed  to  Coleman^ 
and  the  negroes  conveyed  in  trust  for  securing^  the  debt  to 
the  Bank,)  and  also,  his  equity  of  redemption  in  thesXsLYe^ 
conveyed  to  secure  the  debt  to  the  Bank,  his  slock  of  hor- 
ses, cattle,  hogs  and  sheep,  all  his  plantation  utensils,  house- 
hold and  kitchen  furniture,  all  the  meat  on  hand,  «11  his 
beds,  bed  clothes,  and  furniture  of  every  description,  a  four 
wheel  carriage,  a  waggon  and  two  carts,  and  the  crops 
of  grain  on  hand,  and  what  may  be  made  hereafter;  to  have 
and  to  hold  to  Randolph  and  Cockty  in  use  and  trust 
for  Wingfield  and  Coleman  and  their  heirs  for  ever;  with 
authority  to  Randolph  and  Cocke  to  sell  the  whole  of  the 
land  and  other  property  for  cash,  after  ten  days  notice  of 
the  time  and  place  of  sale,  by  advertising  the  same  ai  the 
door  of  the  court-house  of  Albennarle  county,  and  out  of 
the  proceeds  of  sale,  after  paying  expenses,  to  pay  the  said 
note,  interest  and  costs,  and  the  balance,  if  any,  to  Lewis 
Nicholas, 

In  the  Enquirer  of  January  25th,  1821,  an  advertise- 
ment appeared  under  date  of  January  20th,  and  with  the 
signature  of  Lewis  Nicholas^  notifying  that  on  the  15th 
day  of  February,  1821,  he  would  sell,  on  the  premises,  for 
cash  or  on  a  short  credit,  as  he  might  choose  on  the  day  of 
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sale,  his  tra<:t  of  land  of  2141  acres,  bis  horses,  cattle,  |1826. 
household  and  kitchen  furniture;  also,  all  the  other  pro-  vjL%^ 
perty  which  he  owned.  No  slaves  are  mentioned  in  this 
advertisement;  although  Lewis  Nicholas  owned,  and  pro- 
fessed  to  sell  on  the  day  of  sale,  the  slaves  mentioned  in 
the  deed  of  trust  of  January  18th,  besides  those  conveyed 
in  trust  to  secure  the  Bank  debt,  and  those  before  conveyed 
to  Coleman. 

On  the  15th  of  February,  1821,  the  sale  was  made  pro- 
fessedly for  cash,  and    Wing  field  and  Coleman  were  the 
purchasers  of  all  the  property  sold  that  day,  save  one  horse 
purchased  by   Omohtindro;  and  the  next  day,  they  pur- 
chased the  residue  of  the  personal  property,  down  to  a  set 
of  razors,  old  case  and  brush,  whether  at  public  or  private 
sale,  does  not  appear;  and  Lewis  Nicholas  gave  them  a 
ceilificate  under  his  hand  and  seal,  at  the  foot  of  a  schedule 
of  the  articles  professed  to  be  sold,  that  he  claimed  no  right 
or  title  in  any  of  the  property,  nor  any  control  over  it. 
This  is  dated  February  26th,  1821.     The  amount  of  the 
sales  to  Wingfitld  and  Coleman^  was  %  12,946  36  cents. 
There  was  no  competition  in  the  biddings,  except  in  the 
purchase  of  the  h«>rse  by  Omohundro^  and  ff^ingfield  SLtid 
Coleman  bid  against  each  other  for  the  land.     The  gene- 
ral impression,  amongst  those  who  attended  the  sale,  was, 
ihiit  it  was  a  mere  contrivance  to  protect  Lewis  Nicholases 
property  from  Eives^s  c\a\m;  and  Wingfie/d  smd  Coleman, 
(who,  as  long  as  the  amount  of  their  purchases  kept  with- 
in the  amount  of  their  claim,  had  no  motive  to  bid  low,  so 
that  their  claim  covered  the  whole  property,)  might  obvi- 
ously have  bid  what  they  pleased;  and,  indeed,  without 
frustrating  their  object,  bid  against  each  other.    According- 
ly, the  property  sold  for  little  more  than  half  its  cash  va- 
lue, if  indeed  so  much  as  that. 

To  see  this  sacrifice  of  the  personal  property,  it  is  only 
necessary  lo  inspect  the  list  of  sales,  and  compare  it,  as  to 
some  of  the  items,  with  the  evidence.  Oats  in  the  straw 
sold  at  5  cents  a  hundred,  and  fodder  at  6i  cents  a  hun- 
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1826.    dred.     This  very  property,  for  which  fVingfield and  Cole- 
^i^^^  man  f?ave  $  2,946  30  cents,  sold  afterwards,  under  the  de- 
cree of  the  Court,  for  $  5,576  69  cents,  cash.     This  js  the 
amount  of  the  Marshal's  sales,  after  deducting  the  sales  of 
tobacco  and  wheat.     The  sale  by  the  Marshal  was  oo  the 
21st  of  August,  when  there  was  a  much  smaller  quantity 
of  corn  on  hand,  than  at  the  time  of  the  sale  by  Lewis  .A¥- 
cholas  on  the  15th  of  February.     The  price  of  the  land, 
$  10,000,  was  inadequate  in  the  same  ratio.     The  whole 
tract  was  sold  together.     I   think  that  the  evidence,  con- 
sisting of  the  opinions  of  witnesses,  shews  satisfactorily, 
that  the  land  was  then  worth,  in  cash,  at  least  08  joer  acre; 
which  would  amount  to  upwards  of  2  17,000;  and  upon 
the  usual  credits  of  one,  two,  and  three  years,  at  least  i  10 
per  acre;  which  would  amount  to  upwards  of  S  21,000. 
But,  there  is  more  decisive  evidence  of  its  value,  than  the 
opinions  of  the  witnesses.     Jesse  Jopiing  testifies,  that 
pending  Rives'^s  suit,  Lewis  Nicholas  applied  to  him  to 
be  his  security,  upon  an  appeal,  if  the  suit  went  against 
him;  and  ofiered  to  give  him  a  deed  of  trust  upon  his  land, 
containing,  as  he  said,  about  2000  acres,  which  Lewis  Ni- 
cholas considered  as  a  good  indemnity  against  the  debt,  in- 
terest, damages  and  costs,  which  could  not  have  amounted 
to  less  than  020,000;  in  which  opinion,  Jopling  concurred^ 
and  agreed  to  become  his  surety,  if  the  appeal  was  taken; 
and  on  the  day  that  fVingfield  and    Coleman  purchased 
the  land,  they  pledged  it,  and  Garland  accepted  it  as  an 
ample  security  for  013,000.     These  circumstances  shew 
sufficiently  the  opinions  of  the  parties  concerned,  as  to  the 
value  of  the  land. 

The  negroes  conveyed  to  Coleman  in  June,  1820,  were 
exposed  to  sale  in  mass,  on  this  occasion,  as  the  property 
of  Lewis  Nicholas^  with  Coleman's  consent,  upon  the 
advice  of  counsel  that  he  had  no  title;  and  the  land  con- 
veyed to  him  was  conveyed  with  the  residue  of  the  tract  to 
him  and  fVingfield^  as  if  sold  to  them  at  this  sale. 
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On  the  I5th  of  February,  1821,  the  land  was  conveyed  1826. 
by  Lewis  Nicholas  to  fVingfield  and  Coleman  ;  and  on  v^J^-^2^ 
the  same  day,  they  conveyed  the  3141  acres  (the  residue  GHriand 
of  the  tract,  excepting  what  had  been  conveyed  in  June,  Rivet. 
1820,  to  Coleman)  to  Coles  and  Cocke^  in  trust  to  secure 
the  payment  of  their  bond  to  Garlandy  for  $  13,000,  dated 
January  18th,  1821,  and  payable  ten  years  after  date,  with- 
out interest.  These  deeds  were  acknowledged  before  ma- 
gistrates, and  the  privy  examination  of  the  wives  of  fVing' 
field  and  Coleman^  taken  on  the  same  day,  and  recorded 
on  the  next  day.  In  anticipation  of  the  results  of  this  sale, 
and  according  to  the  previous  arrangements  between  the 
parties,  these  deeds  were  prepared  before  the  day  of  sale, 
and  arrangements  made  with  persons,  who  had  agreed  to 
act  38  trustees  in  the  deed,  to  secure  Garland^s  debt,  and 
the  attorney  for  Garland  attended  on  the  day  of  sale,  to 
have  the  deed  executed.  This  appears  from  the  deed  of 
trust,  and  the  answer  of  Coles j  one  of  the  trustees.  After 
the  deed  was  written  certain  interlineations  were  noted,  as 
made  before  signing;  and  at  the  foot  of  this  note,  the  usual 
clause  of  attestation  was  written;  and  below  this  clause, 
these  words  are  written:  *'The  names  of  the  trustees  also 
changed  before  signing.''  The  time  and  reason  of  this 
change  appear  from  Coles^s  answer.  He  says,  ^Hhat  when 
the  sale  had  nearly  closed,  he  was  applied  to  by  one  of  the 
persons  who  seemed  most  active,  and,  he  presumes,  was 
one  of  the  legal  advisers  present,  to  become  trustee  to  se- 
cure the  payment  of  the  bond,  due  from  Wingfield  and 
Coleman  to  Garland^  by  a  lien  on  the  land  that  was  late 
Nicholases:  that  he  declined  acting,  under  the  general  im- 
pression that  he  wished  to  have  no  part  in  the  transactions 
of  the  day.  But,  being  strongly  urged  on  the  ground  that 
one  of  the  parties  that  had  consented  to  act,  had,  by  some 
means,  been  prevented  attending;  and  that  they  would  find 
some  difficulty  in  getting  a  fit  person  as  his  substitute;  losing 
sight  of  the  original  impression,  and  being  solely  actuated 
by  a  wish  to  serve  neighbours,  he  became  a  party."     The 
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1826.    other  trustee,  Cocke,  states  that  the  counsel  on  both  sides 
•^^J[^  attended  the  sale,  and  that  his  confidence  in  them,  induced 
Gaiiand    him  to  a^ee  to  act  as  trustee. 

Riret.  Wingfield  and  Coleman  filed  a  cross  bill,  impeaching 

Rives^s  claim  as  usurious.  The  Court  of  Chancery  decreed 
all  the  conveyances  to  be  fraudulent  and  void  as  to  Rives^ 
and  that  his  judgment  was  valid  and  unimpeachab/e;  %tid 
Garland ^lone  appealed.  The  only  question,  therefore, for 
this  Court  to  decide,  is,  whether  Garland^ s  lien  be  valid 
or  void  as  it  respects  Rives ;  whether  Rives^s  judgment 
can  be  impeached  in  this  way;  and  if  it  can,  whether  it  is 
infected  with  usury,  or  not. 

As  to  the  conveyance  in  considerati  n  of  a  pretended 
marriage  contract,  it  may  be  observed,  that  there  is  not  a 
shadow  of  doubt  as  to  the  propriety  of  the  decree.  There 
was  no  such  contract;  nor  does  Coleman^  in  hxs  answer, 
allege  that  there  was.  The  whole  case  in  iruxh  was,  that 
L  wis  Nicholas  had  frequently,  in  conversation  with  his 
neighbours,  said  that  he  should  make  his  children  equal, 
and  that  the  law  made  the  best  will.  Coleman  had  heard 
of  these  declarations,  and  Lewis  Nicholas  had  advanced 
his  daughter,  Mrs    fVinfff  eld.  upon  her  marriage. 

It  is  impossible  to  look  at  the  particulars  of  these  trans- 
actions, without  a  conviction,  amounting  to  absolute  cer- 
tainty, that  on  the  part  of  Wingfieldy  and  Coleman^  and 
Lewis  Nicholas^  the  motive,  under  which  it  is  attempted 
to  cover  and  protect  these  transactions  (the  preferring  a 
just  creditor,  and  securing  the  payment  of  a  just  debt,)  had 
not  the  weight  of  a  feather  with  them:  that  their  soJe  mo- 
tive for  dealing  with  that  debt  as  they  did,  was  to  enable 
them  by  means  of  it,  to  prevent  Rives^  and  perhaps  Saun- 
derSy  who  were  prosecuting  their  suits,  from  getting  satis- 
faction to  the  amount  of  a  cent,  out  of  the  property  of 
Lewis  Nicholas;  and  at  the  same  time,  to  seoure  to  fVitig' 
field  and  Coleman^  the  sons-i^  law  of  Nicholas,  his  whole 
property,  except  the  slaves  pledged  to  the  Bank,  at  abciut 
balf  its  value^  upou  a  credit  of  ten  years,  without  interest; 
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and  indeed,  without,  in  all  probability,  paying  ultimately     1826. 
one  cent  out  of  their  own  funds.      For,  having  a  right  to  y^^^J^^!^ 
the  22  valuable  labouring  slaves,  pledged  to  the  Bank,  for    Garland 
upwards  of  six  years,  charged  only  with  the  payment  of     rivm. 
the  interest  on  the  Bank  debt,  of  $  420  per  annvnif  they 
might  reasonably  expect   to  raise  the  213,000,  or  very 
nearly  the  whole,  from  the  profits  of  the  property,  in  the 
course  of  the  ten  years.     fVingfield  and  Coleman  could  not 
possibly  have  any  motive  for  preferring  the  debt  to  Gar* 
Jand^  independently  of  the  views  which  I  have  attributed 
to  them.     They  were  under  no  legal  or  moral  obligation 
to  pay  it,  or  to  take  any  care  about  its  payment.     They 
were  not  bona  fide  purchasers  nor  creditors  seeking  to 
avoid  a  loss.     The  question  was  not  with  them,  de  damno 
evitando,  but  emphatically  de  lucro  capiendo.     Nicholas, 
although  under  a  legaly  was  under  no  morale  obligation^ 
to  pay  this  debt     He  was  only  a  surety^  and  that,  not 
voluntarily.     The  obligation  was  imposed  on  him  by  the 
fraudulent  use  of  the  note  to  another  purpose,  than  that  for 
which  he  endorsed  it.     Ckirland  was  willing  to  have  given 
Nicholas  the  same  terms  which  he  gave  to  IVingfield  and 
Coleman^  and  to  have  taken  a  direct  and  fair  lien  upon  his 
property.     To  have  acceded  to  those  terms,  would  have 
looked  like  a  preference  of  one  creditor  to  another;  and 
that,  upon  reasonable  and  intelligible  motives.     But,  the 
rejection  of  the  great  advantages  of  these  terms,  and  pre- 
ferring to  subject  his  property  to  a  cash  sale,  for  the  whole 
amount  of  the  debt  and  interest;  giving  to  his  sons-in  law 
the  advantage  of  the  discount  and  credit,  instead  of  taking 
it  himself;  the  struggling  to  reduce  Garland  to  the  lowest 
terms,  not  for  the  benefit  of  Nicholas,  but  of  his  sons-in- 
law;  and  the  whole  dealing  of  the  parties  in  respect  to  this 
debt,  ant)  the  use  made  of  it;  shew  that  the  preferring  of 
Garland^ 8  debt  did  not  enter  into  the  motives  of  these 
parties;  and  that  the  only  motives  which  actuated  them, 
were  those  before  stated.      As  to  these  parties,  it  is  a  case  . 
of  pure  and  unmixed  fraud.     If  we  were  called  upon,  in 


300  Court  of  •Appeals  of  Virginia. 

1826.    any  other  character  than  that  in  which  we  are  acting,  to 
jJSl,^  judge  of  their  conduct,  great  allowances  might  very  pro- 
GftriMid    perly  be  made.     A  highly  respectable  man,  advanced  rn 
RiTes.     years,  in  a£9uent  circumstances,  having  a  family  brought 
up  in  ease,  is  suddenly  involved  in  utter  ruin,  not  by  his 
own  misconduct,  hut  as  the  surety  of  a  friend  who  had 
betrayed  his  confidence,  and  who,  he  believed,  had  been 
forced  by  his  necessities  into  the  hands  of  usurers,  resorts 
to  means  advised  as  legal  by  respectable  but  mistaken  coun- 
sel, to  save  a  remnant  of  his  property;  and  the  members 
of  his  family  unite  with  him  in  those  measures.     We  can* 
not  see  such  a  case  without  great  pain,  nor  condemn  the 
actors  with  severity.     But,  such  considerations  cannot  en- 
ter into  any  system  of  laws,  nor  be  the  foundation  of  any 
right,  legal  or  equitable. 

As  to  Garland,  I  have  not  a  shadow  of  doubt,  that,  as 
he  states  in  his  answer,  his  only  motive  for  taking  the  part 
which  he  did  in  these  transactions,  was  to  secure  as  much 
of  his  debt  as,  by  any  means,  he  could  under  existing  cir- 
cumstances; and  tha*  he  would  have  preferred  a  direct  se- 
curity from  Lewis  Nichoias^  to  the  course  which  was  taken; 
and  which  he  yielded  to  from  necessity,  as  the  only  means 
of  securing  any  thing;  although  he  knew  the  purpose  for 
which  these  arrangements  were  proposed  by  Lewis  Niehfh 
las  and  IVinf^field  and  Coleman,  When  Lewis  NichO' 
las  declined  to  give  a  direct  security,  and  f^ingfield  and 
Coleman  made  their  propositions,  a  full  outline  of  their 
scheme,  and  the  use  they  intended  to  make  of  his  debt, 
was  communicated  to  him.  If  this  did  not,  at  the  first 
blush,  satisfy  him  that  their  design  was  to  make  a  fraudu- 
lent use  of  it  against  Nicholases  creditors,  he  ought  to  have 
been  convinced  upon  that  point,  when  he  and  his  counsel, 
on  the  18th  of  January,  1821,  were  apprised  of  the  terms 
of  the  deed  of  that  date,  which  provided  for  the  sale  of 
Nicholases  entire  property  for  cash,  upon  ten  days  notice, 
by  advertisement  at  the  court-house  door  only,  to  indemni- 
fy Wingjield  and  Coleman  to  the  amount  of  the  whole 
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debt,  for  giving  their  boDd  for  apart  of  the  debt,  payable    1826. 
ten   years  after  without  interest;  and  if  that  was  not  suffi-  jjf^^ 
eient  to  apprise  him  of  their  real  intentions,  his  agent  and    Garfamd 
counsel  had  full  notice  of  the  true  object  of  all  these  ar-     Ri^t. 
rangemcnts,  when,  on  the  15th  of  February,  the  whole 
scheme  was  completely  consummated       Oarland^  if  not  a 
participator  in  the  fraud,  had  at  least  full  notice  of  it;  and 
if  not  in  all  its  stages,  yet  certainly  before  the  execution 
of  the  deed  under  which  he  claims. 

If   could  hardly  be  contended  in  a  Court  of  Law,  that 
this  conveyance  to  fVinf(field  and  Coleman,  was  not  frau- 
dulent and  void  as  to  the  creditors  of  Lewis  Nicholas,  The 
Statute  of  Frauds,  avoids  all  conveyances  contrived  of 
covirii  malice,  fraud,  collusion  or  guile,  with  intent  or  pur- 
pose to  delay,  hinder  or  defraud  creditors;  except  in  cases 
where,  though  the  grantor  has  a  fraudulent  intent,  the  pur- 
chaser acts  bona  Jidty  and  gives  a  valuable  consideration. 
Without  the  bona  fides  on  the  part  of  the  grantee,  the  valua- 
ble consideration  has  no  effect  in  rescuing  the  transaction 
from  the  literal  terms  and  spirit  of  the  Statute.    If  Wing^ 
field  and   Coleman  could  be  considered  as  bona  fide  cre- 
ditors for  $  13,000,  and  had  aimed  only  at  securing  or  get- 
ting payment  of  the  debt,  they  would  have  been  protected 
by  \he  proviso  of  the  Statute,  no  matter  what  had  been  the 
fraudulent  intent  of  the  grantor.     But,  the  moment  they 
passed  this  line,  and  mixed  with  this  object,  that  of  delay- 
ing, hindering,  or  defrauding  creditors,  any  conveyance 
made  in  furtherance  of  this  compound  object,  was  abso- 
lutely void,  and  they  were  left  (as  they  were  before  they 
attempted  the  fraud)  creditors  without  a  security.    ''  Quod 
alias  juslum  et  bonum  esty  si  per  fraudem  petatur, 
malum  et  injustum  efficitur.*^    One  and  the  chief  ob- 
ject with  them,  if  not  the  sole  motive  for  the  part  they 
acted  in  these  transactions,  was,  by  covin  with  Lewis 
Nicholas^  to  delay,  hinder  and  defraud  all  his  creditors^ 
except  Garland. 
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But,  it  is  insisted,  that  Oarland  being;  a  bona  fide  cre- 
ditor, and  having  taken  a  security  from   Wingfield  And 
Colem'tn  on  the  property  conveyed  to  them  by  Lewis 
Nicholas^  for  the  debt  really  due,  he  falls  within  the  ex- 
ception of  the  Statute  of  Frauds,  beini^  a  bona  fide  pur- 
chaser for  value;  and  thaty  although  the  conveyance  to 
TVingfield  and  Coieman^  was  fraudulent  and  void.     The 
construction  of  this  prouisoy  has  been  much  discussed^  and 
many  cases  upon  that  point,  have  been  cited.     A  careful 
attention  to  the  terms  of  the  Statute,  and  a  comparison  of 
it  with  the  Statutes  of  13th  and  27th  of  Elizabeth,  will, 
I  think,  without  a  particular  examination  of  the  authori- 
ties cited,  satisfy  us  as  to  its  true  construction. 

The  Statute  of  13  Eliz  afi^inst  fraudulent  conveyances 
as  to  creditors,  has  this  proviso;  **  that  this  Act,  nor  any 
thin(^  therein  contained,  shall  not  extend  to  make  void  any 
estate  or  conveyance,  &c.  had,  made,  &c.  or  herettfler  to  be 
had,  made,  be.  which  estate  or  interest,  is  or  shall  be  upon 
good  consideration  and  bona  fide  lawfully  conveyed  or 
assured  to  any  person  or  persons,  be.  not  having,  at  the 
time  of  such  conveyance  or  assurance  to  them  made, 
any  manner  of  notice,  or  knowledge  cf  such  covin^ 
fraud  or  collv»iofi  as  aforesaid  " 

The  Statute  of  27  Eliz.  for  securing  subsequent  purcha- 
sers against  conveyances  intended  to  defraud  them,  had  & 
proviso  to  the  same  effect  as  the  above  stated  proviso  of  the 
13th  Eliz^  except  that  the  words  in  italics,  at  the  close  of 
iici^  proviso  of  the  13th  Eliz,  as  above  quoted,  were  omit- 
ted in  the  proviso  of  the  27th  Eliz.  The  reason  of  this 
difference  in  the  terms  of  the  provisos  of  these  Statutes,  is 
obvio(i«<.  If  a  conveyance  were  intended  to  defraud  subse- 
quent purchasers,  that  intent  could  not  possibly  be  known 
to  have  existed,  until  a  sale  was  actually  made  by  the  ven- 
dor to  a  subsequent  purchaser;  and  if  a  purchaser  for  valu- 
able consideration,  procured  a  conveyance  from  the  fraudu- 
lent grantee  before  any  other  made  a  purchase  from  the  frau- 
dulent grantor,  then,  at  the  time  of  the  purchase  from  the 
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fraudulent  grantee,  the  purchaser  could  not  only  not  have 
notice  of  any  fraudulent  intent  in  the  original  grantor,  but 
could  not  do  an  injury  to  any  one;  as  no  one  had  an  inter-  GariHnd 
est  in  the  subject,  who  could  object  to  his  purchase.  Such  fi,vei. 
a  purchase  for  value  would  be  bona  fide;  and  the  purcha- 
ser would  be  entitled  against  any  subsequent  grantee  from 
the  fraudulent  grantor;  although  he  had  notice  that  the  con- 
veyance to  his  grantee  was  voluntary.  This  was  a  neces- 
sary provision;  otherwise,  all  voluntary  gifts  would  have 
been  inalienable,  at  least  during  the  life  of  the  grantor;  and 
such  purchases  from  the  fraudulent  grantee  have  always 
been  supported  against  subsequent  purchasers  from  the 
fraudulent  grantor.  These  are  the  expressions  in  the 
books;  though  it  is  clear,  that  until  the  grantor  sold  to  a 
purchaser,  neither  he  nor  the  grantee  could  be  guilty  of 
any  fraud,  as  to  subsequent  purchasers;  and  it  might  hap- 
pen, that  there  never  would  be  ^uch  subsequent  purcha- 
ser. 

But,  as  to  fraudulent  conveyances,  to  the  prejudice  of 
creditors,  they  were  immediately  void  as  to  such  creditors; 
and  but  for  the  proviso,  the  enacting  clause ^might  have 
avoided  the  deed  made  with  intent  to  defraud  creditors, 
although  that  intent  was  confined  to  the  grantor  only,  and 
was  not  known  to  the  grantee.  I  do  not,  however,  think 
that  this  would  have  been  the  eflfect,  even  of  the  enacting 
clause  alone.  The  expression  **  co/ltmve^^^  can  apply  only 
to  cases,  in  which  both  parties  concurred  in  the  fraudulent 
intent.  However  that  might  be,  if  the  grantor  and  grantee 
had  colluded  to  defraud  creditors,  the  conveyance  would 
be  absolutely  void  as  to  creditors;  and  the  fraudulent  gran- 
tee could  not,  but  for  the  proviso,  have  transferred  any 
title  to  a  bona  fide  pu?  chaser  from  him.  Nemo  potest 
tran^erre  pins  juris  in  alium  quam  ipse  habet;  and  to 
guard  against  this  consequence,  was,  I  think,  the  chief  ob- 
ject of  the  proviso.  It  provides  for  the  validity  of  a  con- 
veyance to  a  bona  fide  purchaser  for  value,  having  no  no- 
tice of  the  covin,  fraud,  collusion  or  guile;  such  covin  or 
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1826.  collusion,  of  which  the  purchaser  was  to  have  no  notice^ 
^^^J(^  must,  if  it  existed,  have  been  between  the  orifritial  grantor 
and  grantee.  In  case  of  a  voluntary  grant,  considered  at 
fraudulent  as  to  a  subsequent  purchaser,  because  voluntaryi 
the  purchaser  from  the  donee,  having  notice  that  the  deed 
was  voluntary,  would  not,  thereby,  have  notice  of  a  fraud, 
as  there  could  exist  no  fraud  until  there  was  a  sufasequeot 
purchaser,  which  might  never  happen;  and  the  Statute  cf 
the  27th  Eliz,  therefore  dropped  the  expression  in  respect 
to  purchasers  without  notice,  found  in  the  Statute  of  13 
Eliz. 

Notice  to  the  purchaser  from  the  fraudulent  grantee  of 
property  conveyed  with  intent  to  defraud  credttors,  was 
important.  Such  a  purchase,  with  notice  of  the  fraudulent 
lutent,  would  be  a  fraud;  because,  it  would  tend  to  assist  the 
consummation  of  the  fraud,  in  prejudice  of  the  known  ex- 
isting rights  of  creditors,  who,  but  for  such  purchase,  would 
be  enabled  to  reach  the  property  fraudulently  conveyed. 
It  was  for  this  reason,  that  the  proviso  of  the  \3th  Eliz. 
excluded  from  its  benefit,  purchasers  with  notice  of  the 
fraud,  expressly;  although  the  effect  of  the  proviso  would 
have  been  the  same,  if  this  special  provision,  as  to  purciia- 
sers  without  notice ^  had  been  omitted.  The  former  mem- 
ber of  the  proviso  had  only  preserved  the  interests  of  bona 
fide  purchasers  for  value;  and  a  purchaser,  with  notice  of 
the  fraud,  would  not  have  been  a  bona  fide  purchaser,  and 
so  not  within  the  proviso.  This,  I  think,  is  the  reason 
why  the  Legislature  of  Virginia,  in  transferring  the  sub- 
stance of  the  two  English  Statutes  into  our  Statute  of  Frauds 
and  Perjuries,  has  adopted  the  substance  of  the  provisos  of 
both  the  English  Statutes,  omitting  that  part  of  the  proviso 
of  the  13th  Eliz.  which  speaks  of  purchasei:?  without  no- 
tice, as  superfluous  in  the  case  of  creditorSy  and  improper 
in  the  case  of  subsequent  purchasers.  The  proviso  of  our 
Statute  is  in  these  words:  **This  Act  shall  not  extend  to 
any  estate  or  interest  in  any  lands,  &c.  goods,  &c.  which 
shall  be,  on  good  consideration  and  bona  fide,  lawfully 
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convcyefl  or  assured  to  any  person  or  persons,  bodies  poll-    1826. 
tic  or  corporate."     The  bona  fides  required  by  this  pro-  y^.^^^ 
visa,  to  exempt  the  conveyance  from  the  operation  of  the    Garland 
Statute,  seems,  in  its  literal  import,  to  be  required  from     Hives, 
both  the  grantor  and  grantee;  and  this  was  insisted  on  by 
the  counsel  for  the  appellee,  as  the  true  construction  of  the 
Statute.     The  same  words  were  used  in  the  Statute  of  the 
13lh  of  Elizabeth;  ytiy  their  generality  was  controlled  by 
the  sut)sequent  words,  in  respect  to  purchasers  without  no- 
tice; according  to  which,  the  purchaser  was  protected,  i/he 
had  not  notice  of  the  fraud  of  his  own  grantor;  so  thai  the 
bona  fides  was  required  only  of  the  purchaser.    And  this 
last,  I  think,  is  the  just  construction  of  our  Statute,  which 
dropped  the  explanatory  words  to  be  found  in  the  English 
Statute;  because,  as  was  before  said,  they  had  really  no  ef- 
feet,  in  case  of  a  purchaser  under  a  conveyance  to  defraud^ 
creditors;  and  were  wholly  inapplicable,  if  not  improper, 
in  respect  to  that  provision  of  our  Statute  taken  from  the 
27th  Eliz,  in  relation  to  conveyances  intended  to  defraud 
purchasers. 

Ponsidering  Garland  then,  as  he  really  was,  from  the 
moment  he  assigned  Lewis  Nicholases  debt  to  fflngfield  SiUd. 
Coleman^  and  took  their  bond,  as  no  longer  a  creditor  of 
Lewis  Nicholas,  but  of  PFtngfield  and  Coleman,  and  as 
being  a  purchaser  from  them,  for  the  security  of  their  debt 
to  him;  and,  as  having,  as  he  really  had,  full  notice  of  the 
fraiid,  and  of  the  invalidity  of  their  title;  he  could,  upon 
general  principles  of  equity,  acquire  rto  better  right  than 
they  had;  and  upon  the  terms  of  the  Statute,  cannot  be 
protected  as  a  bona  fide  purchaser.  He  stands,  to  all  in* 
tents  and  purposes,  in  their  shoes. 

Suppose,  however,  that  to  avoid  the  consequences  of 
Garland's  claiming,  as  he  does,  as  a  purchaser  from  Wing* 
field  and  Coleman^  for  securing  a  debt  due  from  them  to 
him,  with  full  knowledge  that  they  had  no  title  as  against 
Nicholas's  creditors,  we  were,  as  it  is  contended  we  ought, 
to  consider  him  as  still  virtually  a  creditor  of  Nicholas^ 

Vol.  it.  39 
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and  virtually  claiming  as  a  purchaser  from  him,  for  the  se- 
curity  of  a  just  debt;  what  would  be  the  effect  ?    Certainij, 
Guriuud    no  more  favorable  to  Garland  than  if,  on  the  18th  day  of 
Rivn.     January,  (when  all  those  indirect  arrangements  weremttd^ 
with  his  knowledge,  and,  so  far  as  he  was  concerned,  with 
his  assent  and  concurrence)  a  direct  Hen  had  been  g-iven 
by  Nicholas  to  Garland  instead  of  f^Vingfield  uad  Cole^ 
fna/i,  with  an  agreement  between  the  parties,  intendeit  to 
have  the  very  same  consequences,  which  the  arrangements 
actually  made  were  intended  to  produce,  and  did  eflect 
That  agreement  would  have  been  this:  that  Garland  should 
release  a  part  of  his  debt,  and  give  a  credit  of  te»  years, 
without  interest,  for  the  payment  of  the  balance:  that,  not. 
withstanding  this  abatement  and  credit,  he  should  take  a 
deed  of  trust,  falsely  representing  the  whole  debt  to  be  due 
and  immediately  payable,  subjectmg  the  whole  of  Nic/uh 
las^s  property,  down  to  the  last  mouthful  of  meat  and  bread, 
to  immediate  sale  for  cash*  upon  ten  days  notice  at  the 
court-house  door  only :  that  at  this  sale,  fVingJield  and  Cole- 
man  should  purchase  to  the  nominal  amount  of  the  debt, 
and  discharge  the  portion  of  the  debt  agreed  to  be  paid  at 
the  end  often  years  without  interest:  that  this  sale  shoukl 
be  made  immediately,  to  avoid  the  effect  of  the  Uen  of 
7?i£;6*V  judgment,  expected  to  be  rendered  in  the  first  week 
in  the  succeeding  March;  and  suppose  this  agreement  were 
carried  into  effect,  the  sale  made,  the  whole  property  pur- 
chased by  Wingfield  and  Coleman  at  about  half  its  cash 
value,  and  that,  in  effect,  upon  a  credit  of  ten  years;  and 
Garland  to  have  retained  the  lien  on  the  land  given  to  hita 
by  Nicholas,  claiming  under  it  only  the  sum  agreed  to  be 
paid  at  the  end  of  the  ten  years.     In  that  case,  the  parties 
would  all  have  been  substantially,  in  the  condition  in  which 
they  now  are:  Nicholas  without  property;  fVing/teldBui 
Coleman  claiming  all  that  was  his,  subject  to  a  lieo  on  the 
land  for  $  13,000,  payable  in  ten  years,  without  interest; 
and  Garland  claiming  a  lien  for  the  same  debt,  and  upon 
tbe  same  property,  as  he  now  claims;  with  this  only  dif- 
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ference,  that  he  would,  in  that  case,  claim  under  a  deed     18S6. 
from  Nicholas f  who  had  a  title  to  convey,  instead  of  claim-  ,^^^->^2i^ 
inja;  under  fVingJield  and  Coleman^  who  have  no  title,    Garland 
aiKt  could  convey  none  to  him.     In  such  a  case,  the  fraud     Rir'es. 
of  Nicholas  and  IVingJield  and  Coleman  would  have  been 
just  as  palpable,  and  no  more  so,  than  it  is  in  the  case 
which  has  occurred;  and  Garland  would  not  only  have 
bad  the  same  notice  of,  but  would  have  been  a  direct  actor 
and   participator  in,  the  fraud,  a  party  to  the  covin  and 
collusion,  and  could  not  be  held  to  be  a  bona  fidie  purcha-. 
ser  under  the  proviso  of  the  Statute.     In  any  point  of  view 
in  which  I  can  consider,  this  case,  I  see  no  ground  upon 
which  to  hold  that  Oarlahd  has  any  legal  title  to  the  land 
in  question. 

It  is  however  insisted,  that  although  Oarland^s  trus- 
tees have  no  legal  title,  which  they  could  assert  in  a  Court 
of  Law  against  that  vested  in  the  Sheriff  by  operation  of 
law,  for  the  benefit  of  Rives^  or  the  lien  of  Rives^s  judg- 
ment and  Ca,  Sa,  executed;  yet,  when  the  latter  applies 
to  a  Court  of  Equity  to  aid  in  enforcing  his  legal  rights, 
that  Court,  upon  its  general  principles,  will  not  assist  him, 
further  than  by  subjecting  the  property  to  Rives^s  claim, 
after  first  satisfying  Garland;  and  various  classes  of  cases 
supposed  to  be  analogous  to  this,  are  referred  to,  as  illus- 
trating the  principles  upon  which  a  Co^rt  of  Equity  acts  in 
such  cases. 

Before  I  examine  the  cases  relied  on  as  to  this  point,  I 
premise,  that  a  Court  of  Equity,  in  all  cases  of  actual  fraud, 
has  a  concurrent  jurisdiction  with  a  Court  of  Law,  in  reme- 
dying the  fraud;  and  the  remedy  in  equity  is  frequently 
more  beneficial  than  at  law,  by  means  of  its  power  to  com- 
pel  discovery,  and  to  cause  fraudulent  deeds  and  securities 
to  be  cancelled,  or  conveyances  to  be  made;  thus  effectually 
putting  an  end  to  future  litigation.  In  these  cases  of  ac- 
tual fraud,  equity  follows  the  law,  and  gives  relief  to  the 
full  extent  to  which  a  Court  of  Law  could  give  relief  Ben- 
net  y.  Musgrove,  2  Ves.  sen.  51^  a  case  which  will  be  more 
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1826.    particularly  adverted  to  hereafter.     The  case  under  eonsi- 
jj^i^  deration   is  a  case  of  actual  fraud,  and  a  strong  ease;  in 
Garbuid    which,  if  Gar/and  was  not  a  party,  he  is  a  purchaser  with 
Riy^.     full  notice,  from  fVingfield  and  Coleman^  who  were  Ihe 
chief  actors  in  the  fraud;  and  I  helieve  there  b  no  excep- 
tion  to  the  rule  of  equity,  that  a  purchaser  with  notice, 
stands,  in  all  respects,  in  the  shoes  of  his  vendor.    Mwes, 
therefore,  comes  into  a  Court  of  Equity,  ex  dedifojuatitis^ 
not  appealing  either  to  the  favor  or  discretion  of  the  Court 

The  invariable  maxim  of  equity  is,  that  he  who  asks 
equity  must  do  it.  But,  this  maxim  is  confined  exclusively 
to  the  cases,  in  which  there  is  an  equity  between  the  par^ 
ties;  where,  although  the  plaintiff  is  entitled  to  relief,  he 
yet  owes,  in  conscience,  (though  possibly  not  at  Jaw)  a 
debt  or  duty  to  the  defendant.  Francises  Max*  I.  In 
such  cases  relief  is  given,  on  the  condition,  that  the  plain- 
tiff does,  what  in  conscience  he  is  hound  to  do,  to  Ihe  de- 
fendant. An  equity  which  any  third  person  may  have  a- 
gainst  the  plaintiff,  can  never  be  available,  under  this  max- 
im, to  (he  defendant. 

In  this  case,  neither  Garland^  nor  any  other,  has  any 
equity  against  Rives.  Between  two  creditors  engaged  in 
a  race  of  diligence,  in  seeking  a  prior  right  to  satisfaclioa 
out  of  the  debtor^s  property,  there  can  be  no  equity.  It 
is  the  tabula  in  navfragio  ;  and  he  who  obtains  \h^  prior 
It  gal  right  to  satisfaction,  must  prevail,  bolh  at  law  and 
in  equity.  Where  the  equity  is  equal,  the  law  shall  pre- 
vail. 

To  this  maxim,  that  he  who  asks  equity,  must  do  equity ^ 
to  the  person  from  whom  he  asks  it,  are  to  be  referred  very 
many  of  the  cases  cited  in  the  iargument;  as,  the  cases  of 
conveyances,  bonds  or  judgments,  or  any  other  securilies 
obtained  by  fraud;  the  cases  of  usury  and  annuities,  is 
which  the  securities  are  void  by  Statute.  In  such  casesi 
the  plaintiff,  who  asks  the  aid  of  a  Court  of  Equity  to  re* 
lieve  him  against  the  vitious  security,  is  boumi,  in  equity 
and  consciencei  to  refund  to  the  defendant  against  whom 
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he  seeks  relief*  the  real  consideration  which  he  has  received    1826. 
from  him;  and  it  is  upon  that  condition,  that  relief  is  y^^^^^ 

given.  Garland 

Another  olass  of  cases  relied  upon,  is  that  which  shews  ^1^^. 
the  extent  of  favor  shewn  by  a  Court  of  Equity  to  credi- 
tors, and  bona  fide  purchasers  without  notice.  These 
cases  cannot  apply  here.  Garland  is  not  a  bona  fide  pur- 
chaser  without  notice;  and  although  a  creditor y  sp  is  Hives, 
both  equally  entitled  to  favor.  There  is  no  instance,  in 
which,  as  between  creditors,  he  who  has -obtained  the  legal 
advantage,  has  not  prevailed. 

The  next  class  of  cases  insisted  on,  is  that  in  which  it 
has  been  held,  that  a  conveyance  to  several  grantees  may 
be  void  as  to  one,  and  good  as  to  another;  as  in  case  of  a 
onarriafce  settlenient,  in  which  interests  are  given  to  those 
who  are  strangers  to  the  consideration.     The  deed  would 
be  good  as  to  the  wife,  and  all  coming  within  the  conside- 
rations of  the  deed,  but  void  as  to  all  the  rest,  so  far  as 
creditors  are  concerned.     The  wife  would  be  a  bona  fide 
purchaser  for  value;,  the  strangers,  mere  volunteers.     So, 
if  a  deed  be  made  to  secure  a  just  debt,  and  the  equity  of 
redemption  is  reserved  to  a  stranger,  or  to  the  family  of 
the  debtor;  such  a  deed  would  be  good  as  to  the  creditor, 
and  void  as  to  the  reservation  of  the  equity  of  redemption. 
In  such  oases,  the  limitations  to  volunteers  are  void,  not 
because  there  is  any  actual  fraud,  but  because  of  the  want 
of  valuable  consideration.     The  wife  or  creditor,  in  such 
cases,  might  not  know  that  the  grantee  had  any  fraudulent 
intent;  as  he  might  not  in  fact,  and  they  would  have  no 
concern  in  the  disposition  of  the  surplus  interest  of  the 
grantor.     But,  if  the  creditor,  in  such  case,  were  to  eon* 
cur  in  any  actual  {raud,  with  intent  to  frustrate  the  rights 
of  other  creditors,  as  in  lending  his  aid,  in  any  way,  to 
give  eolour  to  any  consideration,  falsely  alleged,  as  the  in- 
ducement to  such  a  reservation  of  the  equity  of  redemp- 
tion, such  his  concurrence  in  the  actual  fraud  of  the  gran- 
tor, would  avoid  hb  deed,  as  to  the  creditors  intended  to 
be  injured  thereby. 
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1826.        To  this  class  of  cases,  may  be  referred  those  cases,  in 
^^!^^  which  a  husband  stipulating  to  settle  on  his  wife,  a  just 
Gftriaod    equivalent  for  her  rif^ht  of  dower  relinquished,  with  a  view 
Ri^.     to  defraud  his  creditors,  settles  property  grossly  exceeding 
in  value  the  dower,  in  which  case  it  has  been  held,  that 
the  deed  was  valid,  so  lar  as  to  secure  the  just  equivalent, 
and  void  as  to  the  surplus.     In  these  cases,  the  wife  is  held 
to  be  an  innocent  and  bona  fide  purchaser,  to  the  extent 
of  the  value  of  the  dower-right  relinquished,  and  the  fnuid 
of  the  husband  is  not  imputed  to  her.     But,  ff  she  were 
sui  juriSj  and  concurred  in  the  fraud,  the  deed  would  he 
wholly  void,  under  the  Statute  of  Frauds  and  Perjuries. 
It  is  lastly  asserted,  that  there  is  another  class  of  cases, 
in  which,  when  it  is  doubtful,  whether  the  conveyance 
impeached,  was  or  was  not  founded  in  an  actual  fraud  and 
collusion,  to  defeat  or  delay  creditors,  a  Court  of  Equity 
will  take  a  middle  course,  and  allow  the  deed  to  stand  as  a 
security  for  the  money  really  due,  and  give  to  the  creditor 
the  surplus;  and  a  decision  of  Chancellor  Kent  of  New 
York,  to  this  purpose,  is  cited.    Boyd  v.  Dunlopf  1  Johns* 
Ch.  Rep.  478. 

With  great  and  habitual  respect  for  the  opinions  of  this 
distinguished  Judge,  after  examining  the  authorities  whlcK 
he  cited,  and  those  cited  in  the  argument  of  this  cause,  I 
cannot  think  that  the  principles  tfSserted  in  that  case,  are 
supported  by  precedents,  or  sanctioned  by  any  just  reason- 
ing. 

Jf  the  conveyance  is  impeached  upon  the  ground  of  ac^ 
tual  fraud,  intended  to  defeat  or  delay  creditors,  and  the 
allegation  of  fraud  is  supported  by  proofs,  the  deed  ought 
to  be  set  abide  in  toto^  and  cannot  stand  as  a  security  for 
any  purpose  of  reimbursement  or  indemnity.  Sands  v. 
CodwisSf  4  Johns.  Rep.  536,  598,  599.  If  it  be  not  sup- 
ported by  proof,  I  can  see  no  ground,  why  the  Court 
should  deprive  the  defendant  of  the  benefit  of  an  advan- 
tageous purchase,  fairly  made,  so  far  as  reltpect^  the  credi- 
tors, upon  the  mere  suspicion,  that  a  'fraud  upon  creditors 
was  inteaded. 
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There  seems,  however,  to'i)e  another  ground  of  equita-    1826. 
ble  jurisdiction  in  favor  of  creditors,  independent  of  the  v^^-^^21^ 
Stakite  of  Frauds.     When  a  purchaser  takes  advantage  of   GaHand 
the  circumstances  of  a  necessitous  debtor,  to  purchase  his     RiTes. 
pro|>erty  at  a  great  Sacrifice,  without  any  intention  to  frus- 
trate the  claims  of  his  creditors,  for  the  benefit  of  the 
debtor  or  his  family,  but  fur  the  sole  purpose  of  benefiting 
the  purchaser;  and  the  circumstances  are  such  as  would  in- 
duce a  Court  of  Equity  to  relieve  the  vendor;  in  such  a 
case,  a  judgment  creditor,  standing  in  the  shoes  of  the 
debtor,  independent  of  the  Statute  of  Frauds,  would  be 
entitled  to  the  same  relief  that  the  debtor  would  be  enti* 
tied  to,  and  could  only  be  relieved  upon  the.terms  of  pay- 
ing out  of  the  property  or  otherwise,  what  the  debtor  just- 
ly owed,  upon  the  principles  before  discussed.     The  relief 
is  founded  in  these  cases,  not  on  a  suspicion  of  fraud  prac- 
ticed with  intent  to  injure  creditors;  but  on  the  fraud  prac- 
tised on  the  debtor  himself  to  his  own  prejudice;  and  that 
satisfactorily  proved. 

The  only  cases  cited  in  Boyd  v.  Dunlopy  bearing  upon 
this  point,  are  Heme  v.  Meeres^  1  Vern.  465.  2  Bro.  Ch. 
Cas.  177,  note  S.  C.  and  Bennett  v.  Mitsgrove,  2  Ves.  51. 
All  the  other  cases,  (How  v  fVeldon^  2  Ves.  516,  Proof 
r.  Hines,  Cas.  Temp.  Talb.  111.  Grove  v.  Watt,  2  Sch. 
&  Lefr.  492,  &ic.)  are  cases  in  which  the  grantor  sought 
relief  against  his  own  contract,  and  was  subjected  to  equita- 
ble terms.  The  case  of  Barwell  v.  Ward.  1  Atk  260, 
was  cited  in  the  argument  as  bearing  on  the  same  point. 
These  cases  are  all  (as  far  as  I  am  informed,}  that  are  to  be 
found  in  the  English  books,  affecting  this  question. 

The  case  of  Heme  v.  Meeres^  was  decided  in  1687;  that 
of  Banveli  v.  Ward,  in  1744;  and  that  of  Bennett  v. 
Musgrove,  in  1750;  and  in  the  last  case,  I  have  no  doubt 
Lord  Hardwicke,  who  decided  Banoell  v.  Ward^  intend- 
ed to  state  <tistinctly  the  grounds  upon  which  those  cases 
were  decided. 
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1826.        The  caRe  of  Bennett  v.  Musgrove^  was  thi3:    A -bill  bj 
v^^^^^i^  a  judgment  creditor,  who  had  an  elegit  executed,  to  sat 
OaHaAd    aside  a  fraudulent  conveyance  made  by  the  debtor  to  the 
RiJet.     defendant     Two  objections  were  taken;  thataCoorr  of 
Equity  had  no  jurisdiction,  as  the  plaintiff  had  a  remedy 
at  law;  and  that  there  was  not  sufficient  evidence  o(£nnx6. 
Lord  Hardwicke  said,  <<  A  plain  ca^^e  to  give  (he  plaintidT 
relief,  which  is,  to  be  let  in  to  the  benefit  of  that,  to  which 
such  a  creditor  is  entitled,  though  a  creditor  at  large  ia  not 
But,  when  a  judgment  is  obtained  aflfecling  it  from  the 
time,  and  execution,  he  is  entitled,  because  that  affects  the 
realty  of  the  land,  and  this,  whether  it  be  one  kind  of 
frtmdulent  conveyance^  or  another,     For^  if  it  is  by  coU 
lusion,  he  clearly  may  ;  but,  if  it  tvas  obtaifted  from  his 
debtor  himself  by  fraud  on  the  debtor y  on  or  about  thb 
TIME  he  obtained  kin  judgment  and  elegit^  he  mighty 

AS'  STAKDIlfO    m  THE    FLACE   OF   THS   DEBTOR,  COfnc  tntO 

this  Court  to  be  relieved  against  that  conveyance^  and 
to  have  the  same  benefit  of  relief ^^^  as  the  debtor,  1  pre- 
sume, might  have  had.  The  Lord  Chancellor  proceeded 
to  declare,  that  the  Court  had  jurisdiction  in  a  case  of 
actual  fraud,  whether  the  plaintiff  could  recover,  or  not, 
at  law.  And  notwithstanding  the  consideration,  specified 
in  the  deed,  of  50/.  a  debt  due  to  Musgrove^  he  set  aside 
the  deed,  so  far  as  it  interfered  with  the  plaintiff's  right, 
under  his  elegit^  the  utmost  extent  to  which  a  Court,  either 
of  law  or  equity,  can  give  relief  under  the  Statute  of 
Frauds.  The  deed  is  void,  only  as  to  the  creditors.  After 
they  are  satisfied,  the  surplus  belongs  to  the  grantee. 

Heme  v.  Meeres^  as  reported  in  Vernon j  is  to  this  efiect: 
The  bill  was  by  creditors  of  Cox  against  Mteres,  Cox 
was  outlawed  and  absconded.  Meeres  purchased  from  Cox, 
with  notice  of  all  the  facts,  a  life-estate  at  three  or  four 
years  purchase.  The  creditors,  afterwards,  obtained  a  judg- 
ment, and  filed  their  bill  to  be  relieved  against  this  par- 
chase  as  a  trusty  or  else  as  a  frauds  it  being  at  a  great 
under  value.     The  Court  is  reported  to  have  said,  ^*  The 
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purchase  is  at  a  great  under-value,  and  haddled  up  in  haste,    1826. 
at  a  time  when  young  Cox  concealed  himself  from  his  ere-  ^^^^^^ 
ditors,  and  carries  another  ill  circumstance  with  it,  that  the    Garland 
defendant  is  a  trustee  in  the  marriage  settlement ;  and     Hires, 
for  him  to  buy  the  life*estate  of  the  husband,  was  to  take 
away  the  maintenance  and  support  thereby  intended  and 
provided  for  the  wife  and  children,  on  whose  behalf  he 
was  entrusted,  and  all  this,  with  notice  of  the  plaintiff's 
debts,  and  proceedings  at  law,  which  ought  to  have  some 
weight  in  the  case;  and  although  the  plaintiff's  securities 
were  not  such  as  did  immediately  affect  the  land,  yet  the 
notice  was  such,  and  Cox^s  absconding,  had  he  been  a 
trader,  would  have  made  him  a  bankrupt,  and  then  the  de- 
fendant must  have  lost  all  his  money;  and  so,  at  law,  when 
a  conveyance  is  found  to  be  fraudulent,  the  creditor  comes 
in  and  avoids  all,  without  the  re-payment  of  any  consider 
ration  money;  and  in  equity,  therefore,  when  the  Ck>urt 
can  decree  back  the  principal  and  interest,  there  is  no  hurt 
done,  and  a  lesser  matter  in  such  a  case  will  serve  to  set  a 
conveyance  aside." 

It  is  difficult  to  extract  from  this  reasoning,  the  princi* 
pie  on  which  relief  was  given.     There  is  no  intimation  of 
any  suspicion  of  a  collusion  to  defraud  the  creditors.     The 
reference  to  the  trusty  the  inadequacy  of  pricey  and  the 
distressed  circumstances  of  Cox,  would  tend  to  shew,  that 
the  transaction  was  a  fraud  upon  CoXy  against  which  he 
might  be  relieved;  and  the  terms  of  the  decree,  as  stated 
from  the  register  in  2  Bro,  Ch,  Cas.  177,  (h.)  seem  to  place 
the  relief  on  that  ground.     It  states,  that  *Mhe  bargain 
made  by  Sir  T.  Meeres  with  CoXy  was  not  fairly  obtained, 
in  respect  of  the  circumstances  Cox  was  in;  but  ought,  in 
conscience,  to  be  made  void,  the  premises  purchased  by 
him,  being  more  than  double  the  value  of  the  money  paid 
by  himy  and  therefore  he  should  be  considered  as  a  mort- 
gagee J*     I  think  this  case  proceeded  upon  the  principle 
stated  by  Lord  HardwickCy  in  Bennett  v.  Musgrove;  the 
substitution,  in  equity,  of  a  judgment  creditor,  to  the  right 
Vol.  IV.  40 
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1826.    of  his  debtor  to  impeach  a  conveyanoe^  for  a  fraud  prac- 

^j^5[^  tised  upon  him.     The  circumstances  under  which  the  con- 

GarUind   veyance  was  procured,  were  such,  as  that  in  equity,  Meeru 

RWet.     was  a  trustee  for  Cox;  and  this  equitable  right  of  Cox 

ipight  be  pursued  in  equity  by  a  judgment  creditor;  aa 

such  a  creditor  might,  in  the  case  of  a  mortgage,  claim,  in 

equity,  the  benefit  of  the  debtor's  equity  of  redemptioa. 

The  (»se  of  Barweil  v.  TVard^  decided  by  Lord  Hardr 
wicke^  in  1744,  was  this:  The  defendant's  brother  con- 
veyed to  her  the  moiety  of  a  reversionary  estate*  for  lest 
than  half  its  value;  and  in  a  month  after,  was  committed  ta 
jail,  and  became  bankrupt  by  failing  to  give  bail,  for  tw^ 
months.  By  the  Chancellor:  ^^  The  present  is  a  plain  case^ 
and  appears  to  be  a  fraudulent  conveyance  to  cover  the  es- 
tate, for  the  deeds  were  executed  when  fFard  was  in  de- 
clining circumstances.''  ^'  No  more  than  60/.  paid  for  the 
moiety  of  an  estate  in  reversioh,  of  the  value  of  S9/,  a  year, 
which  is  pretended  to  be  redeeniabU  upon  the  payment  of 
60/.  but  no  clause  of  this  kind  is  in  the  deed  itself;  for,  it 
is  an  absolute  bargain  and  -sale.  The  Court  in  this  case, 
ought  to  do  no  more,  than  to  let  the  deed  stand  as  a  secu- 
rity for  the  money  really  and  bona  fide  advanced;"  and 
accordingly  ordered  an  enquiry  as  to  the  amount  It  is 
difficult  to  ascertain,  from  the  report  of  this  case,  upon 
what  principle  the  Court  proceeded,  if  not  upon  this:  that 
the  assignees  were  entitled  to  assert  the  rights  of  the  bank- 
rupt, and  asserted  their  claims  in  that  character;  and  that 
the  conveyance  was  admitted  by  the  defendant  to  be  re- 
deemable. 

If,  however,  the  rule  laid  down  in  Boyd  v.  Dunlopj  as 
deduced  from  those  cases,  be  the  true  rule,  then  this  case 
does  not  fall  within  the  rule;  since  it  is  a  clear  case  of  ac- 
iual  ditid  gross/raud  in  fFingfield  nnd  Coleman;  smd  Gar- 
land is  a  purchaser  from  them,  with  full  notice  of  the  fraud 
and  invalidity  of  their  title.  If  the  rule  I  have  gathered 
from  those  cases  is  the  true  rule,  then  there  was,  in  this 
case,  no  fraud  or  imposition  on  Lewis  Nicholas,  of  which 
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he  eould  complain;  and^  consequently,  the  rule  is  not  ap-    1826. 
plicable  to  this  case.  vj^v-^ 

Upon  those  scanty  and  equivocal  materials,  we  are  urged  G«riaod 
to  sanction  the  doctrine,  that  a  Court  of  Equity  will  allow  uhtn, 
a  party  to  advance  his  money,  with  a  view  to  enable  a  debt- 
or to  secure  to  hinMelf  of  his  family,  fraudulently,  all  his 
property  against  his  creditors,  except  what  may  be  neces* 
sary  to  re-pay  the  money  advanced;  or,  a  creditor  to  permit 
his  debt  to  be  used  in  like  manner;  and  when  the  fraud  is 
detected  and  exposed,  to  sufier  the  deed,  declared  by  the 
Statute  to  be  utterly  void  as  to  creditors,  to  stand  as  a 
security  to  their  prejudice,  for  the  money  advanced  or 
the  debt  due*  So^  that  the  experiment  would  be  made^ 
without  hazard  to  any  party  concerned.  This,  I  think, 
would  be  to  repeal  the  Statute.  It  would  offer  the  great* 
est  temptation  to  such  fraudulent  experiments;  and  the  de- 
lay, at  least,  which  is  commonly  one  of  the  principal  ob- 
jects of  such  transactions,  would  be  effected  without  loss 
to  the  parties  concerned  in  the  fraud. 

The  only  enquiry  which  remains  to  be  made,  is,  whe- 
ther it  be  competent  for  the  appellant  to  impeach  the  judg- 
ment, on  which  the  appellee's  claim  is  founded,  on  the 
ground  that  the  original  transaction  was  usurious;  and  if  he 
can,  and'should  succeed  in  impeaching  it,  whether  Rivts^s 
claim  would  be  thereby  wholly  avoided,  or  relief  given  for 
the  usurious  excess  only. 

It  seems,  from  the  case  of  Scott  v.  Nisbetfy  2  Bro.  Ch. 
Cas.  640,  that  a  plaintiff,  coming  into  a  Court  of  Equity, 
and  claiming  by  force  of  a  judgment  at  law,  any  third  per- 
son, affected  by  the  judgment,  may  resist  the  plaintiff's 
daim,  upon  the  ground  that  it  is  usurious,  if  that  question 
had  not  been  tried  and  decided  at  law;  and  in  such  case, 
the  Court  of  Equity  will  adopt  the  same  rule,  that  prevails 
when  the  usurer  is  a  defendant  in  equity;  relieving  only  as 
to  the  usurious  excess.  'It  is,  however,  unnecessary  to  ex- 
amine these  doctrines. 
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18^6.  In  this  case,  Sives^s  suit  was  depending,  and  eagerly 
^^.^^  prosecuted,  at  the  time  that  the  conveyances  were  execn- 
Gariaod  ted  for  the  purpose  of  defeating  the  fruits  of  his  action. 
Btfei.  The  suit  was  defended  on  the  plea  of  usury;  and  every  fact, 
upon  which  it  is  now  sought  to  estahlish  the  chai^  of  usu- 
ry, was  submitted  to  the  Court  of  Law  and  the  jury,  ex- 
cept only  the  negotiations  between  Bives  and  Niekoias^ 
respecting  a  purchase  of  lands,  which  appears  in  JRtves'^ 
answer  to  the  cross  bill;  but  in  such  a  form  as  not  to  affect 
the  question  of  usury.  The  deposition  of  Wihon  C.  Ni- 
cholas was  properly  excluded  in  the  trial  at  law,  and  is  not 
evidence  in  this  cause.  Upon  the  question,  whether  one 
is  or  is  not  a  debtor,  an  adversary  judgment  against  him  is 
evidence  prima  faciei  that  he  is  a  debtor,  even  as  against 
strangers,  who  claim,  under  him,  property  affected  by  the 
judgment.  If  they  attempt  to  impeach  the  judgment,  it 
must  be  done  on  the  ground  of  fraud,  or  by  shewlnf^  that 
a  full  defence  was  not  made,  and  producing  new  proof^ 
shewing  that  the  debt  is  not  due.  But,  in  a  case  like  this, 
of  a  purchase  pending  the  suit,  and  for  the  purpose  of  frau- 
dulently defeating  the  objects  of  the  suit,  it  seems  to  me, 
that  the  purchaser  ought  to  be  bound  by  the  judgment,  as 

the  debtor  was  bound. 

If  a  Court  of  Equity  could,  in  this  case,  pronounce  this 

transaction  usurious,  upon  the  very  same  facts,  on  which 
the  Court  of  Law  and  jury  have  pronounced  it  not  to  be 
usurious,  then  it  would  virtually  be  an  appeal  from  the 
Court  of  Law  to  the  Court  of  Equity;  and  the  Court  of 
Equity  would  re-examine  the  judgment  of  the  Court  oi 
Law,  and  virtually  reverse  it.  This  is  not  within  ihe  ju- 
risdiction of  a  Court  of  Equity;  which  relieves  against  judg- 
ments at  law,  not  because  they  were  wrong,  but  because 
of  some  new  matter,  which  the  Court  of  Law  did  not,  or 
could  not,  pronounce  a  judgment  on,  or  which,  for  some 
just  cause,  the  party  could  not  bring  to  the  consideration 
of  the  Court  of  Law.  Whether  the  transaction  in  ques- 
tion, was  a  loan  or  a  sale,  was  emphatically  proper  for  the 
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decision  of  a  jury;  and  a  jury  having  decided  that  ques*    1886. 
tion,  upon  the  very  same  evidence  now  submitted  to  a  ,!^%1. 
Court  of  Equity,  that  decision  is  conclusive,  although  we    Gariand 
might  difer  in  opinion  from  the  jury,  as  to  the  effect  of    n^e 
the  evidence.  •  * 

Upon  the  whole,  the  decree  is  right,  and  should  be  af- 
firmed. 


Qvei. 


Judges  Carr  and  Coalter  concurred,  and  the  decree 
was  affirmed.* 

*  The  Pbsudkkt  and  Judge  Cabeix  abtent. 
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M'DoWBLL  V.  Burwell's  AdmiRistrator. 

Ad  ficHon  of  debt  will  not  lie  againit  the  soreQr  of  a  Sberiff,  oo  bit  official  bond^ 
to  recover  the  penal^  imposed  by  law,  for  fiiiliog  to  return  an  execution. 
Suoh  penalty  can  only  be  recorered  by  moHon  /  and  an  aetion  of  debt  will 
only  lie  for  the  damage  actually  tustaimd  by  the  Sheriff's  failare  to  return 
the  ezeoation. 

An  averment  of  a  breach  of  the  condition  of  a  bond,  although  it  may  not  enti- 
Ue  the  plaintiff  to  all  he  demands,  will  entitle  him  to  recover  what  he  is  le* 
gaily  entitled  to  in  eonaequence  oMie  breach. 

Id  an  action  against  ihe  sureties  of  a  Sheriff^  for  breach  of  duty,  judgments  ob- 
tained against  the  latter,  are  not  evidence  against  the  former. 

The  admitnoru  of  the  Sheriff,  are  not  evidence  against  the  sureties  in  such  case. 

\Vhere  parol  evidence  la  excluded,  which  might  be  proper  when  connected 
with  a  record,  the  bill  of  exceptions  should  state  that  such  record  was  ofl&r- 
ed.  Otherwise,  it  will  be  presumed  that  the  parol  evidence  alone  was  of* 
fered. 

This  was  an  appeal  from  the  Superior  Court  of  Law  for 
Henrico  county. 

John  M^Dowellf  surviving  partner  of  John  McDowell 
4*  Co.  brought  an  action  of  debt,  in  the  name  of  the  Gov- 
erpor,  on  the  official  bond  of  Peter  B.  Whitings  Sheriff 
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jSf '  '^  ^^'oucester  county,  against  John  H.  Bkdr,  adminirtn- 
y^.^  tor  of  Nathaniel  Burwelt,  deceased,  which  nid  Nathaniei 
M-DoweM  was  a  surety  of  the  said  Whiting,  in  the  hond  aforesaid. 

"X^**  '^*'*  *°"°'^'"8  °P'n'on  w'""  give  a  full  view  of  all  the  pro- 
ceedings in  the  cause,  and  the  principles  involved  in  it. 

fP".  F.  fVickham,  for  the  appellant 

fFilliamt,  for  the  appellee. 

June  1.    Judge  Gbben  delivered  his  opinion. 

This  is  an  action  in  the  name  of  the  Governor,  at  the 
relation  of  the  appellant,  upon  the  o£BciaI  bond  of  P.  B. 
Whiting,  Sheriff  of  Gloucester,  against  the  appellee,  the 
administrator  of  one  of  the  sureties.     The  bond  bears  date 
January  8d,  1797;  and  one  of  its  conditions  1%,  that  it  P. 
B.  Whiting  should  «« well  and  truly  execute  and  due  re- 
turn make  of  all  process  and  precepts  to  him  directed,  and" 
in  all  things  shall  truly  and  faithfully  perform  and  execute 
the  said  office  of  Sheriff  during  the  term  of  his  continuance 
therein,  then  the  aforesaid  obligation  to  be  void,  or  else  to 
remain  in  full  force  and  virtue,'^    The  declaration,  after 
settmg  forth  the  bond  and  condition,  assigns  for  breaches 
of  the  condition,  that  sundry  executions  were  delivered  to 
P.  B.  Whiting,  which  he  faibd  to  return,  and  that  for 
such  failure,  the  relator  recovered  against  him  sundry  fines 
upon  motion,  the  judgments  for  which  fines  remain  in  full 
force  and  unsatisfied.     The  defendant  demurred  to  the  de- 
claration, and  pleaded,  in  bar  to  the  action,  iht  judgments 
for  fines  against  the  Sheriff,  which  were  set  out  in  tiie  de- 
claration ;  to  which  the  plaintiff  demurred.     The  defendant 
also  pleaded  conditions  performed,  upon  which  issue  was 
taken.     Upon  the  trial  of  the  issue,  the  plaintiff  oflend  in 
evidence  copies  of  the  records  of  the  judgments  for  fines 
set  out  in  the  declaration,  and  the  copy  of  a  record  of  a  suit 
m  Chancery,  in  which  the  Sheriff  w»»  plaintiff,  and  the 
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relator  in  this  action  was  defendant.    The  plaintifi*  in  Chan-     1826. 
eery  ♦  in  his  bill  (which  was  sworn  to)  admitted  that  he  had  v>^!^^^ 
received  the  executions,  for  the  failing  to  return  which,  the  McDowell 
JuH^ments  for  fines  had  been  given,  and  that  he  had  failed  BurweiPs 
to  return  them  in  due  time;  and,  after  stating  an  excuse  for    ^"^'i** 
Dot  returning  them,  alleged  that  he  had  returned  them  be- 
fore the  filing  of  his  bill.     The  object  was,  to  injoin  the 
judp;iTients  for  fines.     The  injunction  was  awarded  and  dis- 
solved in  1817.     The  defendant  objected  to  this  evidence 
as  inadmissiblej  and  the  Court  rejected  it.     The  jury  found 
for  the  defendant,  and  the  plaintifif  excepted  tathe  opinion 
of  the  Court  rejecting  the  evidence. 

The  first  question  which  presents  itself  on  this  record  is^ 
whether  the  sureties  of  the  Sheriff  are  responsible  for  fines 
imposed  upon  their  principal,  upon  motion  for  failing  to 
return  executions,  and  whether  those  fines  can  be  recover- 
ed in  an  action  on  the  Sheriff's  bond.  This,  it  seems  to 
me,  v^as  the  only  question  intended  to  be  presented  by  the 
plaintiff.  The  delivery  of  the  executions,  and  the  failure 
to  return  them,  seems  to  be  stated  only  as  matter  of  in- 
ducement, to  shew  the  grounds  upon  which  the  fines  were 
imposed,  and  not  as  the  gist  of  the  complaint.  Neither 
the  time  when  the  executions  were  issued  and  delivered  to 
the  Sheriff,  is  stated,  nor  is  any  venue  laid  as  to  tl>ose  faets, 
nor  is  it  alleged  how  long  the  Sheriff  failed  to  return  them, 
nor  that  they  were  never  returned. 

At  the  common  law,  the  failure  of  an  officer  to  return 
process %vhen  ruled  to  do  so,  was  a  contempt  for  which  he 
was  punished,  at  the  discretion  of  the  Court,  by  fine  or  im- 
prisonment, or  by  both.  This  was,  in  its  nature,  a  crimi- 
nal proceeding,  and  in  the  name  of  the  King,  to  punish  an 
offence  to  the  public.  It  was  no  bar  to  the  remedy  of  the 
party  injured,  by  action  against  the  Sheriff  £pr  the  damages 
arising  from  his  default.  The  fine  belonged  to  the  King; 
2  Vin*  Abr.  434,  pL  11;  but,  in  practice,  one-third  of  it 
was  in  England,  given  to  the  party  aggrieved.  Bex  v. 
Cndmore^  Cumb.  250.  Nor  could  any  Court  impose  a 
fine  to  the  party  grieved.     2  Vin*  ^br,  452. 
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1826.  In  1748,  5  Stat,  at  Large^  517,  an  Act  passed  impo- 

^jjl^l^  sing  a  fine  upon  the  Sheriff,  for  failing  to  execute  and  re- 
BTDoweli  turn  process,  of  1000  pounds  of  tobacco,  one  moiety  to  the 
Burweii*B  King,  the  other  to  the  party  grieved,  to  be  reoovered  by 
tdmY.    ^f^xAon  of  debt  or  information  in  any  County  Court  in  the 
Colony,  and  providing  that  he  should  be  further  h'able  to 
the  action  of  the  party  grieved,  at  the  common  hwj  fat 
his  or  her  damages. 

In  1753,  6  Stat,  at  Large,  344,  it  was  enacted,  that  for 
failing  to  return  an  execution,  the  Sheriff  might  be  fined 
upon  ten  days  notice,  (without  prescribing  how  notice  was 
to  be  given,)  by  the  Court  from  which  the  execution  is- 
sued, at  its  discretion,  in  a  sum  not  exceeding  10/.  which 
fine  should  be  for  the  use  of  the  plaintiff  in  the  execution, 
with  Si  proviso^  that  he  should,  notwithstanding  the  fine,  be 
liable  to  the  action  given,  and  the  penalty  infiicted  by  the 
Act  of  1748. 

In  1792,  13  Stat,  at  Large,  378,  an  Act  passed  reciting 
that  it  was  doubtful  how  judgment  should  be  rendered 
against  an  officer  failing  to  return  an  execution,  and  pro- 
viding, that  upon  motion  by  the  party  injured,  the  Court 
might  fine  him  in  any  sum  not  exceeding  5  per  cent,  per 
month,  for  the  time  of  his  failure  to  make  the  return. 

In  1794,  it  was  enacted,  that  the  executors  and  adminis- 
trators of  a  Sheriff  or  other  officer,  and  his  sureties,  and 
their  executors  or  administrators,  should  be  liable  to  the 
like  fne  and  penalty,  recoverable  in  the  same  manner  as 
was  by  law  directed  against  a  Sheriff  himself  failing  to  re- 
turn an  execution. 

The  proviso  in  the  Act  of  1748,  reserving  his  common 
law  remedy  for  damages  to  the  party  injured  by  the  failure 
of  a  Sheriff  to  execute  and  return  process,  proceeded  from 
an  excess  of  caution,  and  was  unnecessary.  That  right 
%vould  have  remained  without  any  such  reservation.  A 
debt  might  have  been  wholly  lost  by  such  failure,  and  the 
specific  penalty  to  be  recovered  by  a  qui  tarn  action,  could 
not  have  been  construed  to  deprive  the  party  of  his  origi- 
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aal  right  to  full  satisfaction  for  all  damages  suffered  by    1826. 
the  default  of  the  oflScer.     This  new  penalty  would  have  ^jj!^^ 
been  justly  considered  as  cumulative;  and  the  same  princi.  M'Dowell 
pie  of  construction  applies  to  all  the  subsequent  Statutes  Barweii's 
upon  the  subject.  •**^'^- 

The  fine  imposed  upon  an  officer  for  a  failure  to  return 
process,  either  at  the  common  law,  or  by  the  Statute,  was 
in  its  nature,  a  punishment  for  a  personal  offence,  and  not 
a  satisfaction  to  the  party  injured  for  the  damage  thereby 
sustained  by  him,  and  ought  to  be  graduated  by  the  degree 
of  delinquency,  and  not  by  the  damage  done  to  the  party; 
for,  as  to  that,  he  had  another  and  appropriate  reihedy. 
The  nature  of  the  fine,  was  not  changed  by  giving  it  to 
the  party  grieved,  under  the  Statute,  any  more  (ban 
by  giving  one  third  of  it  ta  the  party^  at  common  law. 
^'  When  a  -Statute  imposes  a  penalty  for  a  contempt,  as  the 
contempt  is  personal,  so  is  the  penalty."  Lane^  107.  Ac. 
eordingly,  whilst  the  executors  of  the  Sheriff  and  his  su- 
reties were  responsible,  under  his  official  bond,  for  the  ac- 
tual damage  to  the  party  by  the  Sheriff^s  failure  to  execute 
and  return  process,  they  were  not  responsible  for  the  pen- 
alty imposed  by  the  Act  of  1748,  or  the  fines  imposed  by 
the  Acts  of  1753  and  1792.  And  so  the  Legislature  con- 
sidered it;  for,  in  1794,  they  extended  the  fines  and  the 
remedy,  upon  motion  to  assess  and  recover  them,  to  the 
executors  of  the  Sheriff  and  to  his  sureties  and  their  exe- 
cutors; and  it  is  by  virtue  of  this  Statute  only,  that  they 
can  be  responsible  for  fines.  Indeed,  it  was  only  by  virtue 
of  the  Act  of  1755,  6  Stat,  at  Large,  483,  that  a  party 
injured,  could  sue  on  the  official  bond  of  the  Sheriff;  and 
this  remedy  was  confined  to  the  recovery  of  **all  dama- 
ges which  he  may  have  sustained  by  reason  of  the  breach 
of  the  condition  of  the  bond." 

Does  the  Act  of  1794,  make  the  fine  and  penalty  re- 
coverable by  suit  upon  the  bond  ?  I  think  not.  The  Act 
of  1755,  only  authorises  the  recovery  of  the  damages  ac- 
tually suffered  by  the  default  of  the  officer.     Suppose  a 
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1826.     debt  to  be  wholly  lost  by  such  default.     Could  the  credi- 
/tm<f.      ^^j.  recover  in  an  action  on  the  bond,  not  only  the  whole 
M'Dowell  debt  and  interest,  (which  is  the  utmost  extent  of  his  dama- 
Burweii's  K^s»)  ^^^  ^  ^"®  *^  ^^®  discretion  of  the  jury,  and  not  of  (he 
•*"'''•     Court,  or  fines  previously  assessed  by  the  Court?  The  sure- 
ties are  only  bound  by,  and  to  the  extent  of,  the  terms  of 
their  obligation,  and  that,  as  well  as  the  Statute  aufhori^ 
sing  the  suit  on  the  bond,  only  binds  them  to  the  extent  of 
the  actual  damage.     They  are  under  no  legal  or  mora)  ob- 
ligation to  answer  further.    Upon  what  principle  the  Legist 
lature  considered  them  liable  beyond  this,  it  is  hard  to  per- 
ceive; and  the  law  subjecting  them  to  a  responsibility  beyond 
their  engagement,  for  tines  upon  motion,  and  a  penalty  re- 
coverable in  a  qxii  tarn  action,  and  not  upon  their  bond,  is  so 
harsh,  that  it  ought  to  be  construed  strictly,  and  the  reme- 
dy confined  rigorously  to  the  terms  prescribed  by  Ihe  Sta- 
tute.    The  surety,  therefore,  is  not  responsible  in  this  ac- 
tion, for  the  fines  imposed  upon  the  Sheriff. 

Here  the  case  should  have  ended;  and  the  demurrer  to 
the  declaration  should  have  been  sustained,  unless  the  de- 
claration were  susceptible  of  the  construction,  that  the  gene- 
ral averment,  that  the  executions  were  delivered  to  the 
Sheriff,  who  failed  to  return  them  in  due  time,  was  the 
gist  of  the  complaint,  and  the  allegation  of  the  judgmeDts 
against  the  Sheriff  for  fines,  mere  surplusage:  that  the  suit 
was  to  recover  damages  actually  sustained  by  the  Sheriff^ 
failure  to  return  the  executions,  and  not  the  amount  of  the 
fines.  This  seems  to  have  been  the  construction  given  to 
the  declaration  by  the  Court  below;  and  it  is  perhaps  sus- 
ceptible of  that  construction.  The  generality  of  rhe  aver- 
menl  of  the  delivery  of  the  executions  to  the  Sheriff,  and 
of  his  failure  to  return  them,  would  have  been  fataUy  ob- 
jectionable upon  a  special  demurrer,  but  not  on  a  general 
demurrer.  An  averment  of  a  breach  of  the  condition  of 
the  bond,  although  it  may  not  entitle  the  plaintiff  to  all  he 
demands,  will  entitle  him  to  recover  what  he  is  legally  en- 
titled to  in  consequence  of  the  breach.     This  question, 
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boweTOr,  ta  not  iQtended  to  be  decided,  as  it  is  not  necet-    1626. 
sary  to  the  decision  of  the  cause,  \.J^!r^ 

It  remains,  therefore,  to  enquire,  whether  the  evidence  MlioweU 
offered  to  prove  the  bresfch  of  the  condition,  by  shewing  Burw'eir« 
that  the  Sheriff  had  received  the  executions  and  failed  to     ■**"*'* 
return  them,  was  properly  rejected. 

The  judgments  were  not  evidence  of  these  facts,  as 
against  the  sureties,  in  any  degree.     They  did  not  per  se 
bind  thera.     It  was  res  inter  alios  acta^  and  emphatically 
so,  for  the  sureties  had  no  more  interest  in  the  subject  of 
these  judgments  than  any  other  Strangers.     But,  if  they 
could  have  been  proper  evidence  in  any  possible  state  of 
things,  they  were  properly  excluded,  upon  the  ground  up- 
on which  the  admissions  made  by  the  Sheriff,  in  his  bill, 
were  excluded;  that  they  were  not  the  best  evidence  which 
the  nature  of  the  case  admitted.    This  is  an  inflexible  rule. 
Inferior  evidence  can  never  be  received,  when  it  appears 
that  better  evidence  is  in  the  power  of  the  party.     Thus, 
no  admissions  of  a  party  can  be  received  to  prove  a  matter 
of  record;  and  the  admissions  of  the  party,  that  he  had  ex- 
ecuted a  bond,  is  not  competent  to  prove  its  execution,  if 
there  be  a  subscribing  witness.     If  he  can  be  procured,  he 
must  be  produced;  if  iiot,  his  hand-writing  must  be  proved 
as  the  next  best  evidence  to  his  testimony  on  oath.     In  the 
same  bill  in  which  the  Sheriff  admits  the  receipt  of  the  ex- 
ecutions, and  his  failure  to  return  them  in  due  time,  he 
states  that  they  were  returned.       The  plaintiff  giving  in 
evidence  this  bill  as  the  confession  of  the  Sheriff,  was 
bound,  in  a  Court  of  Law,  to  take  it  altogether,  unless  he 
could  disprove  it  in  any  particular.     The  moment,  there- 
fore, that  it  appeared  that  recoid  evidence  existed  of  the 
issuing  of  the  executions  and  of  their  delivery  to  the  She- 
riff, the  inferior  evidence  of  his  confessions  became  incom- 
petent.    If  the  executions  had  not  been  returned,  and  thus 
become  a  part  of  the  records  of  the  Court,  or  if  the  returns 
did  not  shew  the  failure  of  the  Sheriff  to  return  them  in  due 
time,  then  his  confessions  would  have  been  admissible,  to 
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1826.  ihew,  in  (he  one  case,  that  Ifaej  were  isaued,  and  that  he  bad 
^J^tt^  received  ihecn  and  failed  to  return  them  in  time,  and  in  the 
irDrndi  oiher,  to  shew  that  he  had  not  returned  them  in  time.  In 
,  saeh  a  sUte  of  thiogs,  those  facts  could  only  have  been 
proved  by  parol  evidence;  and  when  parol  evidence  is  ad- 
missible, the  confessions  of  one  of  several  persons  jointly 
bound,  are  competent  and  prima  /acie  evideoce  apinst 
the  others.  It  was  ar^ed,  that  although  (he  evidence 
of  the  records  was  necessary,  yet  the  confessions  were 
competent  evidence,  and  should  have  been  admitted;  and 
that  non  constat  but  that  the  plaintiff  fpve,  or  was  ready 
to  give,  the  records  in  evidence.  If  he  gave,  or  was  ready 
to  give,  this  evidence,  it  should  have  been  stated  in  the  bill 
of  exceptions;  and  if  it  appeared  that  parol  proofs  were 
necessary  to  supply  any  fact  not  appearing  by  the  record, 
the  confessions  would  have  been  admissible  for  (hat  pur- 
pose. Otfaerwise,  such  a  course  would  iiUerfy  frustrate 
the  rule  of  law  requiring  the  best  evidence  which  the  oa- 
lure  of  (he  case  admits. 

The  judgment  should  be  affirmed. 

Judges  Caeb  and  Coaltsx  concurred,  and  the  judg- 
ment was  affirmed.* 

■  The  FuiuaaT  um)  Ju(%t  CiaaiL  abtent. 
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Gilliam's  Admioistrator        T^/        \S2Q. 

V. 

Perkinson's  AdmiDistrator. 


n^\  ^^' 


It  it  a  general  rale,  that  the  eridehee  of  a  tubioribtng  witness  to  an  inatramentt 
it  the  best,  and  mutt  be  addaoed,  if  it  ean  be  had  %  and  if  it  eannot^  proof  of 
his  hand-writing  will  be  required. 

But,  if  the  sabaeribiiig  witnets  merely  makes  hit  nuarhy  if  he  is  dead,  proof  of 
the  hand-writing  uf  the  partj  executing  the  iostrumeot,  will  be  proper. 

This  was  an  appeal  from  the  Superior  Court  of  Law  for 
Prince  George  county. 

Perkinson  brought  an  action  against  Oiliiam,  to  reco- 
rer  connpensation  for  his  services  as  an  overseer.  A  writ- 
ten agreement  was  entered  into  by  the  parties,  containing 
the  terms  of  th»  contract,  signed  by  the  parties,  i^nd  at- 
tested by  Charles  Ji^  Oilliam  and  Cannon  Perkinson. 
The  latter  only  made  his  mark.  The  defendant  pleaded^ 
and  issue  was  joined. 

At  the  trial,  the  plaintiff  introduced  the  said  agree- 
nient;  but  the  defendant  objected  to  it,  on  the  ground  that 
Charles  A.  Gilliam^  one  of  the  subscribing  witnesses,  was 
a  mulatto  man;  and  that  Cannon  Perkinson^  being  dead^ 
the  mark  att^iched  to  his  name  was  not  proved  to  be  his. 
But  the  Court  over-ruled  the  objection,  and  decided  that 
proof  of  the  hand-writing  of  the  defendant  Gilliam^  would 
be  suflBcient;  which  was  accordingly  proved.  To  this  opi- 
nion, the  defendant  filed  a  bill  of  exceptions. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  Court 
gave  judgment  accordingly.     The  defendant  appealed. 

Spooner,  for  the  appellant. 

Attorney  General^  for  the  appellee. 

June  3.     Judge  Carr. 

Gilliam  and  Perkinson^  entered  into  written  articles 
of  agreement,  by  whiclv  Gilliam  employed  Perkinson  as 
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1826.     his  overseer.     This  agreement  was  witnessed  by  Charlei 
Jxinr.      ^q    Gilliam  and  Cannon  Perkinwnf  the  first  writing  his 
G.uiam^t   name,  the  last  making  his  mark.     The  overseer  and  hiM 
**^*°*'"*     employer  disagreed,  and  the  overseer  sued  on  the  agree- 
Pcrkiii«m*i  ment.     At  the  trial,  it  was  admitted  that  Charles  A.  CHl- 
Ham,  the  witness  who  wrote  his  name,  was  a  mutaUo,  and 
incapable  of  giving  evidence;  and  that  the  other  witnesa* 
who  made  his  mark,  was  dead.     The  queaUoD  wia>  whe« 
ther  the  plaintiff  should  be  permitted  to  prove  the  hand- 
writing of  the  defendant  to  the  agreement,  without  having 
fiFbt  proved  the  mark  of  the  deceased  witness,  or  used  due 
exertions  to  obtain  such  proof.     The  Court  permitted  proof 
of  the  hand-writing  of  the  defendant,  without  laying  any 
other  ground  for  it  than  the  death  of  the  witness;  and  we 
are  to  decide  whether  this  was  error. 

The  general  rule  on  this  subject  is,  that  if  there  be  a  sub- 
scribing witness  to  an  instrument,  his  evidence  is  the  best 
and  must  be  adduced,  if  in  the  power  of  the  party.  But 
if  the  witness  be  dead,  or  blind,  or  insane,  or  infamous,  or 
interested  since  the  execution  of  the  deed,  or  beyond  the 
process  of  the  Court,  or  not  to  be  found  after  diligent 
enquiry;  in  all  these  cases  (and  others  perhaps  might  be 
stated)  the  course  is,  to  prove  the  hand-writing  of  the  at^ 
testing  witness.  This  is  evidence  of  every  thing  on  tlio 
face  of  the  instrument.  The  sealing  and  delivery  will  be 
presumed;  and  it  is  laid  down  in  many  cases,  that  it  will 
not  be  necessary  to  prove  the  hand- writing  of  the  party  to 
the  deed.  Other  cases,  however,  have  required  such  proof 
to  connect  the  party  with  the  instrument. 

The  latest  case  1  have  examined  on  the  subject,  is  that 
of  Nelson  v.  fVittalj  1  Barnew.  &  Aid.  19,  decided  in 
1817;  and  there  the  question  seems  to  be  considered  as  not 
settled.  Lord  Ellenborough  says,  *'It  has  been  the  con- 
stant practice,  in  cases  where  the  subscribing  witness  is 
dead,  never  to  look  at  any  thing  beyond  proof  of  the  hand- 
writing of  the  witness,  and  I  should  think,  that  in  all  cases, 
it  was  prima  facie  evidence  of  the  instrument  haviog  beea 
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executed  by  the  person  whose  name  it  bears.     The  ques-    1826. 
tion,  however,  rtnay  perhaps  admit  of  some  doubt.'^    Bay'   J^H^^^ 
ly  J.  says,  "  It  is  laid  down  in  Mr.  PAiliips^s  Treatise  on   cniiam's 
the  Law  of  Evidence,  that  proof  of  the  hand-writing  of    *^^|  ** 
the  attesting:  witness,  is  in  all  cases,  sufficient.     I  always  P«r^Jnjo«'» 
felt  this  difficulty,  that,  that  proof  alone,  does  not  connect 
the  defendant  with  the  note.     If  the  attesting  witness  him^ 
self  gave  evidence,  he  would  prove,  not  merely  that  the 
instrunoent  was  executed,  but  the  identity  of  the  person  so 
executing  it;  but  the  proof  of  the  hand-writing  of  the  at- 
testing witness,  establishes  merely  that  some  person  as- 
suming the  name  which  the  instrument  purports  to  bear, 
executed  it;  and  it  does  not  go  to  establish  the  identity  of 
that  person;  and  in  that  respect,  the  proof  seems  to  me, 
defective.  '*     Mbolt^  J.  seemed  to  think  proof  of  the  hand- 
writing of  an  attesting  witness  sufficient,  and  as  one  reason 
for  his  opinion,  states,  that  if  it  had  been  necessary  in  an- 
cient deeds,  to  prove,  besides  the  hand  writing  of  an  at* 
testing  witness,  that  of  the  party  aJso,  a  great  difficulty 
would  have  arisen;  for,  in  those  times,  the  parties  seldom 
wrote,  but  merely  fixed  their  marks,  **  which  would  scarce- 
ly be  distinguishable  from  one  another. '^     If  there  be  no 
subscribing  witness,  or  he  denies  having  any  knowledge 
of  the  execution,  of  the  name  of  a  fictitious  person  is  in- 
serted, or  if,  after  diligent  enquiry,  nothing  can  be  heard 
of  the  witness,  so  that  he  can  neither  be  produced,  or  his 
hand-writing  proved,  the  execution  of  the  instrument  may 
be  established  by  proving  the  hand-writing  of  the  party, 
or  his  admission,  that  he  executed  it.     While  I  acknow- 
ledge it  to  be  the  rule,  that  proof  of  the  hand-writing  of 
the  attesting  witness,  is  considered  better  evidence  of  the 
execution,  than  proof  of  the  hand-writing  of  the  party 
executing,  I  am  free  to  confess,  that  I  think  it  a  rule  found- 
ed rather  in  technical  strictness,  and  artificial  reasoning, 
than  in  sound  good  sense.     When  I  see  the  name  of  a  per- 
son, with  whose  hand-writing  I  am  well  acquainted,  signed 
to  an  instrument  as  a  party,  it  gives  much  stronger  assu- 


328  Court  of  Appeals  of  Virginia. 

1826.    ranee  to  my  miruil,  that  he  executed  it,  than  I  should  fed 
^J^^J^  from  the  mere  knowledge  of  the  hand-writing  of  an  at- 
GiiiMim*!  testing  witness.     This  last,  seems  to  be  one  remove  fur* 
*  "'^'     ther  from  certainty.     The  witness  may  have  honestly  at- 
^^'dm?"'*  tested  what  he  believed  to  be  the  fact,  and  yet  be  deceived 
by  the  obligor's  assuming  a  name  which  he  did  not  bear; 
or  the  witness  may  have  knavishly  signed  his  name,  know- 
ing that  the  person,  whose  name  the  instrument  bears, 
never  executed  it.    But,  when  we  see  the  name  of  the  obli- 
gor affixed  to  the  bond,  and  know  that  it  was  written  by 
himself,  it  is  so  difficult  to  account  for  its  being  there,  ex- 
cept by  his  executing  the  writing,  that  the  mind  can  feel 
little  doubt  of  the  execution.     This  has  always  been  my 
opinion  of  this  rule,  and  I  am  pleased  to  find  it  corrobora- 
ted by  such  good  authority  as  the  Supreme  Court  of  Penn- 
sylvania, consisting  of  Tilghman^   Yates  and  Brackets 
ridge^  in  Clark  v.  Sanderson^  3  Binn.  192;  Chief  Jus- 
tice Spencer^  in  Hftll  v.  Phelps^  2  Johns.  Rep.  451;  and 
Chief  Justice  Parker^  in   Homer  v.  Wallactj  11  Mass. 
Rep.  309.     I  do  not  mean  that  they  all  concur  on  the  ex- 
act point  of  hand-writing.     The  first  three  do;  and  the 
other  two  are  equally  in  favor  of  relaxing  the  rigor  of  the 
old  rule. 

In  the  case  before  us,  however,  I  consider  no  relaxation 
of  the  rule  required,  to  support  the  judgment  of  the  Court 
below.  The  attesting  witness  being  dead,  the  first  call 
*  would  be  for  proof  of  his  hand-writing;  and  wherever  that 
could  not  be  had,  the  hand-writing  of  the  party  might  be 
proved.  Whether  this  inability  proceeded  from  fortui- 
tous circumstances,  or  the  very  nature  of  the  transaction, 
would  be  immaterial.  In  the  case  before  us,  the  witness 
has  made  his  mark.  Now  I  ask,  how  could  this  be  proved? 
There  is  a  distinct,  individual  character,  in  the  hand-wri- 
ting of  every  man  who  can  write;  and  with  those  who  have 
written  much,  that  character  is  so  fixed  and  striking,  that 
persons  acquainted  with  it,  will  feel  no  more  difficulty  in 
recognizing  it,  than  in  knowing  the  face  of  the  writer. 
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Where  the  name  of  a  witness  is  written  by  himself,  there-    1826. 
fore,  it  may  generally  be  proved  with  something  like  cer-  ,^^!!^^^ 
tainty.     But  here,  there  was  no  writing.     The  name  of  GUiiam's 
the  witness  is  written  by  another;  and  he  makes  a  cross        „. 
mark;  perhaps,  the  first,  and  the  last,  he  ever  made  in  his ^^^'j^^^' 
life.     To  attempt  to  prove  such  a  signature  as  this,  would 
be  a  mockery  of  justice;  and  the  Court,  seeing  this,  did 
right  in  allowing  the  hand- writing  of  the  party  to  be  proved. 
I  am  for  affirming  the  judgment. 

.  Tb^  other  Judges  concurred,  add  the  judgment  was  af- 
toped.  * 

*  The  Prisideitt  and  Judg«  Cabul  absent. 
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Wood  v.  The  Commonwealth. 


In  what  eases  the  plea  of  nul  Uel  record  is  proper. 

When  a  reoognizance  is  entered  into  before  two  Jostiees,  and  it  omits  to  state 
that  it  was  uken  in  the  county  to  which  the  Jutti«e3  belong,  while  the  Scire 
JFadaa,  in  reciting  the  recognizance^  seta  forth  the  county  m  which  it  was 
taken,  the  variance  will  be  fatul. 

No  defect  in  a  record  can  be  supplied  by  averment. 


1826. 

Jtme> 


Appeal  from  the  Superior  Court  of  Law  for  Albemarle 
county. 

A  Scire  Facias  issued  from  the  County  Court  of  Albe- 
marle against  Isaac  fVood  and  John  IVood^  praying  exe- 
cution on  behalf  of  the  Commonwealth,  on  a  recognizance 
enl^red  into  by  the  defendants,  conditioned  for  the  personal 
appearance  of  Isaac  Wood  at  a  Court  of  Albemarle  county, 
ordered  to  be  holdcn  for  his  examination  on  a'charge  of 
having  stabbed  a  certain  Charles  Pemberton^     The  Scire 
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182G.    Facias  recites,  **  that  Isaac  Wood  and  John  Woody  on  Ihc 
^^^'     second  day  of  November,  1816,  at  the  parish  of 
Woo<i     and  county  aforesaidy  personally  appeared  before  Chctries 
Coroi'ncm-  Yanccy  and  Jeconias  Yancey y  two  of  the  Justices  of  the 
wealth.    Peace  for  the  county  of  AlbcmaHe,  &c.'*  It  then  recites  the 
recognizance,  and  concludes,  **  as  by  the  said  recognizance 
in  our  County  Court  of  Albemarle  sent  and  nowremainrng 
in  the  said  County  Court,  manifestly  appears.    And  where- 
as, the  said  Isaac  Wood  has  failed  to  make  his  personal 
appearance  before  our  said  County  Court  of  Albemarle,  di- 
rected by  the  said  Justices  to  be  holden  as  aforesaid,  at  th^ 
time  and  place  aforesaid,  according  to  the  condition  of  the 
said  recognizance,  as  appears  to  us  of  record^ 

The  defendant  John  Woody  craved  oyer  of  the  recogtii- 
zance,  and  demurred,  assigning  several  causes  of  demarreri 
one  of  which  was,  that  it  does  not  appear  from  the  said  re- 
cognizance that  it  was  executed  in  Albemarle. 

The  recognizance  does  not  state,  as  set  forth  in  the  Scire 
Facias y  that  it  was  entered  into  in  the  county  of  Albe- 
marle. 

The  County  Court  gave  judgment  for  the  defendant,  and 
the  Commonwealth  appealed  to  the  Superior  Court  of  Law, 
who  reversed  the  decision  of  the  Countv  Court.  The  de- 
fendant  John  Woody  appealed  to  this  Court. 

Stanardy  for  the  appellant. 

Attorney  Generaly  for  the  appellee. 
June  5.     Judge  Green. 

A  party  may  plead  nul  tiel  recordy  and  if  upon  inspec- 
tion by  the  Court,  the  record  is  not  such  as  is  described  in 
the  pleadings,  he  will  have  judgment;  or  he  may  c|0^ 
oyer  of  the  record,  which  makes  the  record  a  part  of  the 
pleadings^n  that  case;  18  Vin,  Mr.  184,  pi,  20,  21;  and 
when  it  is  spread  upon  the  record  by  oyer,  if  the  party  ad- 
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mits  that  the  record  of  which  oyer  is  given  him  is  the  true    1836. 
record,  and  relies  that  it  does  not  support  the  pleadings  or  ^J^!^!L. 
Scire  Facias,  it  seems  to  me  that  he  should  not  deny  that     Wood 
there  is  sueh  a  record,  by  plea;  but,  that  he  ought  to  demur,  cooT,!,, 
upon  the  ground  that  it  varies  Trom  the  pleadings  or  Scire 
Facias.     If  he  denies  the  verity  of  the  record  of  which 
oyer  is  given,  he  should  plead  nul  liel  record  after  oyer. 
IS  fin.  IS3,  pi.  IS. 

In  this  case,  the  Scire  Facias  recites,  that  the  defendant, 
on  the  2d  day  of  November,  1816,  at  the  pariah  of 
at  the  county  of  Albemarle,  personally  appeared  before 
two  of  the  Justices  of  that  county,  and  entered  into  a  re- 
cognizance, which  was  returned  to,  and  remains  in,  the 
said  County  Court,  and  was  forfeited,  as  appears  to  us  of 
retard.  This  last  expression  refers  to  all  the  preceding 
recitals.  Upon  the  recognizance,  of  which  oyer  was  given, 
nothing  appears  of  its  being  entered  into  in  Albemarle; 
aod  therefnre,  that  fact,  (and  an  important  one,}  does  not 
appear  of  record,  and  I  think  cannot  be  averred.  No  de- 
fect in  a  record  can  be  supplied  by  averment.  This  is  a 
fatal  variance,  and  the  judgment  of  the  Superior  Court 
should  be  reversed,  and  that  of  the  County  Court  affirmed. 

The  other  Judges  concurred.* 

■The  pBUHiERT  anil  Juilge  C*bei,l,  abaent 
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Jtme, 


Davis  v.  Payne's  Administrator. 


llie  property  of  « third  person  nerer  was  liable  to  diitrcH,  anlets  it  were  foood. 
uiton  the  premisei)  and  even  where  it  is  found  there,  the  distress  u  takes 
awaj  by  the  Act  of  1818,  1  Rev.  Code^  eh  113,  see.  15. 

A  voluntary  oonveyanee  of  personal  property,  by  a  party  not  indebted  at  (1m 
time,  is  good  against  subsequent  creditors,  if  the  deed  be  duly  rrcordcd,  or 
the  possession  remain  solely  and  bona  fide  with  the  donee.  Otherwise,  H 
is  void  by  the  Sutute  of  Frauds. 

Such  a  deed  cannot  be  recorded  in  a  Corporation  Court. 

Even  if  the  landlord  should  distrain  property  as  being  frauduLenUy  removed 
from  the  premises,  and  should  not  shew  that  it  was  so  fraudulently  remov^, 
ntr  that  the  dbtress  was  levied  within  the  time  allowed  by  law,  nor  that  the 
property  ever  was  on  the  demised  preroisea,  the  tenant  ought  not  to  seek  his 
redress  in  a  Court  of  Equity,  but  by  damages  at  law. 


This  was  an  ap|>eal  from  the  Richmond  Chancery  Court, 
where  Robert  C,  Davisy  and  James  M  Davis^  infant  chil- 
dren of  Isaac  OaviSf  by  Joseph  Butler,  their  next  friend| 
filed  their  bill,  setting  forth  the  following  case:  that  their 
father  Isaac  Davis,  became  the  tenant  of  a  house  and  lot 
in  the  City  of  Richmond,  which  was  held  by  Samuel 
Payne,  in  right  of  his  wife,  who  had  been  the  widow  of 
Jldam  Craig ^  deceased,  and  who  held  the  said  property 
in  right  of  dower:  that  the  said  Isaac  Davis  finding  the 
said  lot  to  be  extremely  unhealthy,  removed  from  it;  and 
the  said  Payne  claimed  of  him  rent  to  the  amount  of  $225, 
and  levied  a  distress  on  a  slave  called  Jenny  Pin,  the  pro- 
perty  of  the  complainants,  to  satisfy  the  said  rent:  that  the 
officer  has  advertised  the  said  slave  to  be  sold  in  a  few  days, 
and  the  said  Isaac  Davis,  from  his  embarrassed  circum- 
stances, is  unable  to  give  security  in  order  to  contest  the 
claim  of  the  said  Payne,  although  he  conceives  that  no- 
thing  is  due  on  account  of  the  rent;  while  the  complainants, 
by  reason  of  their  non-age,  cannot  avail  themselves  of  the 
benefit  of  the  Act  of  Assembly,  which  would  authorise 
others  to  interplead,  because  they  would  be  unable  to  give 
the  bond  required  by  law  in  such  cases:  that  the  said  slave 
is  the  property  of  the  complainants,  and  not  of  their  father: 
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that  she  did  not  reside  on  the  said  lot,  and  of  course  not  a    1826. 
proper  subject  of  distress  for  rent  due  for  it,  &c.     They       "'**' 
therefore  call  upon  Payne  to  answer  the  premises,  and 
pray  the  Court  to  injoin  the  sale  aforesaid,  &c. 

The  injunction  was  awarded  until  the  further  order  of 
the  Court. 

The  plaintiffs  exhibited  with  their  bill,  the  copy  of  a 
deed,  dated  the  22d  day  of  June,  1816,  between  Isaac 
Davis  and  Robert  C,  and  James  M,  Davis y  his  infant  chil- 
dren, by  which  Isaac  Davis,  in  consideration  of  the  natu- 
ral love  and  affection  he  bears  for  his  said  sons,  and  of  five 
dollars  to  him  in  hand  paid,  gives  and  grants  to  them  seven 
slaves,  among  whom  is  the  girl  in  question,  Jenny  Pin. 
This  deed  was  recorded  in  the  office  of  the  Court  of  HuS' 
tings  of  the  jCity  of  Richmond^  on  the  25th  day  of  June, 
1816. 

Samuel  Payne  demurred  to  the  bill,  on  the  ground  that 
the  remedy  at  law  was  complete,  by  action  of  replevin. 
He  also  answered,  affirming  that  the  rent  for  which  the 
distress  was  made^  was  actually  due:  that  the  slave  in  ques- 
tion had  been  covertly  removed  from  the  premises,  and  he 
authorised  her  seizure  wherever  found,  under  the  Act  of 
Assembly:  that  she  had  been  generally  on  the  leased  tene- 
ment, and  was  part  of  the  household  of  the  said  Isaac,  and 
seldom  if  ever  hired  out:  that  he  denies  that  the  said  slave 
is  the  property  of  the  complainants,  and  if  any  conveyance 
exists,  it  is  fraudulent  and  void,  made  for  the  purpose  of 
covering  the  property  of  the  said  Isaac  Davis,  and  defeat- 
ing his  just  creditors,  &c. 

Depositions  were  filed  by  both  parties,  touchiog  the  Irau- 
dulent  nature  of  the  conveyance,  and  the  residence  of  the 
slave  in  question  on  the  rented  lot;  but  there  is  no  proof 
that  Isaac  Davis  was  indebted  at  the  time  of  his  convey- 
ance to  his  sons. 

The  suit  abated  by  the  death  of  the  defendant,  and  was 
revived  in  the  name  of  his  administrator. 

On  the  hearing,  the  Chancellor  dissolved  the  injunction, 
and  dismissed  the  bill.     The  plaintiffs  appealed. 
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1826.        Nicholas  J  for  the  appellants. 

June, 

^•^^         Bacchus^  for  the  appellee. 

Pgyne*» 

June  5.     Judge  Grecn. 

In  this  case,  the  property  was  distrained^  not  oo  t/ie  de- 
mised premises,  but  as  the  property  of  the  tenant  fraudu- 
lently removed  from  them.  The  property  of  a  third  per- 
son never  was  liable  to  distress,  unless  i^  were  found  upon 
the  premises.  Therefore,  the  Act  of  1818,  1  Rev.  Code, 
ch.  113,  §  15,  exempting  the  property  of  strangers  found 
upon  the  premises,  from  distress,  provided  the  party  assert- 
ed his  title  by  replevin,  has  no  application  to  this  case.  If 
the  property  in  question  belonged  to  the  tenant,, it  was  liable 
to  distress;  if  not,  it  was  not  liable  even  before  the  Act  of 
1816. 

A  voluntary  conveyance  by  a  party  not  indebted  at  the 
time,  is  good  against  subsequent  creditors,  if  the  deed  be 
duly  recorded,  or  the  possession  remain  really  and  bona 
Jide  with  the  donee;  otherwise,  it  is  void  under  our  Statute 
of  Frauds.  Id  this  case,  it  is  neither  alleged  nor  proved 
that  Isaac  Davis  was  at  all  indebted,  when  he  made  the 
deed  in  question  to  his  children;  and  the  only  enquiry,  in 
order  to  determine  whether  it  is  valid  or  void  as  against 
PaynCy  is  whether  it  was  duly  recorded  or  not. 

The  Act  to  prevent  frauds  and  perjuries,  passed  io  1785, 
12  Stat,  at  Large y  160,  declared  all  conveyances,  not  on 
consideration  deemed  valuable  in  law,  to  be  fraudulent 
within  that  Act,  unless  the  same  be  by  will  duly  prored 
and  recorded,  or  by  deed  in  writing,  acknowledged  or 
proved,  if  the  same  deed  include  lands  also,  in  sueh  man- 
ner as  conveyances  of  lands  are  directed  by  law  to  be  ac- 
knowledged or  proved;  or  if  it  be  of  goods  and  chattels 
only,  then  acknowledged  or  proved  by  two  witnesses  in 
the  General  Court,  or  the  Couri  of  the  county  wherein  one 
of  the  parties  lives,  within  eight  months  after  the  execu- 
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lion  thereof,  or  unless  possession  shall  really  dXiA  bona  fide    1826. 
remain  with  the  donee. 


The  Act  of  1792,  regulating  conveyances,  authorised  the     Davis 

ac' 


Gonveyances  therein  mentioned  to  be  recorded  in  the  Gene-  Pajnei 
ral  Court,  District  Courts,  or  County  or  Corporation  Courts,  ^an*'**- 
That  Act  does  not  embrace  the  case  of  absolute  deeds  of 
personal  property,  nor  any  description  of  conveyances  of 
personal  property,  except  marriage  settlements  and  deeds 
of  trust  and  mortgages. 

The  Act  of  1813-14,  directed  that  all  deeds  relating  to 
personal  property,  should  be  recorded  only  in  the  Court  of 
the  county  where  the  property  was.  This  Act,  whilst  it 
took  away  the  jurisdiction  of  the  General  and  Superior 
Courts,  to  admit  to  record  deeds  of  personal  property,  and 
even  that  of  the  Corporation  Courts,  in  respect  to  the  de- 
scription of  conveyances  allowed  to  be  recorded  in  them 
by  the  Act  of  1792,  cannot,  by  any  possible  construction, 
be'  considered  as  enlarging  the  provisions  of  the  Statute 
of  Frauds,  so  as  to  authorise  an  absolute  deed  of  personal 
property  to  be  recorded  in  a  Corporation  Court.  There 
never  was  a  time  until  the  last  Revisal,  when  such  a  deed 
could  be  recorded  in  a  Corporation  Court.  The  deed,  there- 
fore, under  which  the  appellants  claim,  being  upon  its  face 
voluntary,  and  not  recorded  as  the  law  required,  and  pos- 
session not  having  accompanied* it,  is  void  as  to  creditors 
under  the  Statute  of  Frauds. 

It  is  insisted,  that  although  it  appears  that  Payne  was  a 
creditor,  and  had  a  right  to  distrain  the  property  of  the 
tenant  fraudulently  removed  from  tlie  premises,  within  the 
time  limited  by  law,  yet  it  does  not  appear,  that  the  pro- 
perty was  so  fraudulently  removed,  or  that  it  had  been  on 
the  premises,  or  that  the  distress  was  levied  within  the 
time  allowed  by  law;  and  that  the  appellants  are  entitled  to 
the  protection  of  the  Court,  unless  it  appears,  that  Payne 
was  a  creditor  legally  entitled  to  distrain  the  property  as 
he  did. 
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1826.         I  do  not  think  that  these  considerations,  ought  to  have 
JuM,      gjjy  weight  in  a  Court  of  Equity.       Payne  was  a  credi- 
thivit     tor,  and  had  a  just  right  to  satisfaction  out  of  the  property 
Payiie't    ^^  question,  and  could  have  subjected  it  at  law,  \£  not  by 
•dmv.     distress,  by  judgment  and  execution.     If  he  has  proceeded 
illegally,  he  is  responsible  for  damages  at  law,  at  the  dis- 
cretion of  a  jury,  according  to  the  circumstances  as  they 
may  appear  before  them.     As  against  Payne,  the  appel- 
lants have  no  equity. 

The  objection,  that  Mrs.  Payne  was  dead  before  the  dis- 
tress was  levied,  need  not  be  examined,  as  the  fact  does 
not  appear  in  the  record. 

Judges  Carr  and  Coaxter  concurred,  and  the  decree 
was  affirmed.* 

*  The  PiiEsiDCKT  and  Jadge  Cabeu  abfent. 


-       ^1 

132(5.  Chapman,  &c.  v.  Harbison. 

June. 

A  payment  to  a  Sheriff  in  ditcharge  of  an  execution,  after  the  retain  day  of 
the  execution  it  pasted,  it  not  binding  on  the  creditor. 

Equity  will  not  grant  relief  on  the  ground  of  a  defence  which  might  hare  been 
made  at  law,  unlets  the  plaintifi*  alledges  and  proTet  a  good  eareuae  for  not 
having  uted  it  at  law.    Carb  Judge. 

It  is  error  to  perpetuate  an  injunction  against  a  party,  without  having  him  be- 
fore the  Court. 

TIlis  was  an  appeal  from  a  decree  of  the  Richmond 
Chancery  Court,  affirming  a  decree  of  the  County  Court 
of  Brunswick,  in  which  Court  Harrison  filed  a  bill  against 
Rhoda  Goodrich^  administratrix  of  John  Goodrich  de- 
ceased, and  John  H,  Chapman,  The  following  opinioos 
present  a  full  view  of  the  case. 
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Leigh,  for  the  appellant  182&. 

June. 

^Uomey  General^  for  the  appellee.  Chapman 

Han-isoo. 

Judge  Cabb. 

Goodrich  obtained  a  judgment  against  Harrison^  and 
issued  his  execution.  It  went  into  the  hands  of  Wallace, 
a  Deputy  Sheriffi  in  September,  1814,  (as  we  see  by  his 
endorsement,)  and  was  returnable  to  the  4th  Monday  in 
November.  He  returned  it  to  the  clerk's  office,  (at  what 
tinie,  we  do  not  knowj  without  any  other  endorsement 
than  that  marking  the  time  when  it  came  to  hand.  The 
plaintiff  died,  R,  Ooodrich,  his  administratrix,  sued  out 
a  Scire  Facias,  obtained  judgment,  and  issued  execution. 
Harrison  then  filed  his  bill  to  injoin.  He  states,  that  the 
original  judgment  was  obtained  in  1815;  the  execution  put 
into  the  hands  of  Wallace,  the  deputy;  and  that  he  paid 
the  full  amount  thereof,  to  him,  as  will  appear  by  a  receipt 
filed.  On  this  receipt^  the  bill  rests  the  whole  eq|^ity  of 
the  case.  As  a  reason  why  he  did  not  avail  himself  of 
this  receipt  on  the  trial  of  the  Scire  Facias,  the  plaintiff 
states,  that  he  told  Chapman,  the  agent  of  the  administra- 
trix, of  the  receipt,  and  referred  him  to  his  attorney  who 
had  it;  and  that  Chapman  said,  it  was  Wallace* s  hand- 
writing, and  he  was  satisfied;  which  prevented  his  attend- 
ing to  his  defence,  as  he  expected  to  hear  nothing  more  of  • 
the  affair;  and  his  attorney,  who  had  the  receipts,  suppo- 
sing that  the  proceeding,  in  which  they  were  to  be  used, 
was  a  motion,  did  not  attend  to  the  Scire  Facias,  The 
administratrix  and  Chapman  as  her  agent,  are  made  de- 
fendants; and  he  is  called  on  specially  to  state,  whether  he 
did  not  say  he  was  satisfied,  on  examining  the  receipt,  and 
that  it  did  cover  the  execution.  In  bis  answer,  Chap- 
man,,  directly  responding  to  the  interrogatory,  avers,  that 
he  said  no  such  thing:  that  on  the  contrary,  he  was  dis- 
satisfied after  examining  the  receipt:  that  the  plaintiff  ought 

Vol.  iy.  43 
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1S26.    to  have  used  this  defence  at  law,  or  shewn  some  good  ex- 

yj^^!^  cuse  for  not  doing  so;  and  that  having  failed  in  this,  equity 

Chapman   has  no  jufjsdiction,  on  which  he  iiisists,  as  if  formally 

HarrMoo.  pleaded.     This  may  be  considered  as  the  plea  and  answer 

of  the  defendant,  and  raises  the  question  of  jurisdiction 

expressly. 

The  rule  on  this  subject,  as  settled  by  many  cases  ia  this 
Court,  I  understand  to  be  this:  That  a  party  having  a  good 
legal  defence,  shall  not,  after  judgment  at  law,  ht\u^  the 
case  into  equity  upon  the  l^^l  matter,  without  alleging 
and  proving  a  good  excuse  for  not  using  it  at  law.  The 
bill  in  this  case  did  allege  a  sufficient  excuse.  If  Chap- 
man  had  told  the  plaintiff,  that  the  receipt  was  TValktct^z 
hand-writing;  that  it  did  cover  the  execution,  and  that  be 
was  satisfied ;  and  having  thus  lulled  him  into  security, 
had  gone  on,  and  taken  a  judgment  against  him,  without 
defence,  equity  would  have  considered  it  a  fraud,  and  would 
so  far  have  relieved  against  it,  as  to  give  him  the  benefit  of 
that  defence,  whatever  it  might  be.  But  Chapman  de- 
nies t^at  he  ever  told  him  any  such  thing;  denies  that  he 
had  any  excuse  for  not  making  his  defence  at  law.  It  de- 
volved on  the  plaintiff,  then,  to  prove  the  excuse  he  had  al- 
leged. He  should  have  examined  evidence  to  establish  the 
conversation,  and  also  to  prove  the  mistake  of  his  counsel. 
Having  failed  to  do  this,  we  are  bound  by  the  settled  ruics 
of  evidence  to  say,  that  he  stands  without  excuse  for  not 
•  making  defence  at  law;  and  of  consequence,  that  equity  has 
no  jurisdiction  of  the  case.  Upon  this  ground,  I  think  the 
Court  below  erred  in  not  dismissing  the  bill. 

Another  palpable  error  was,  perpetuating  the  injunction 
against  the  administratrix,  without  having  her  before  the 
Court.  The  record  states  her  to  be  a  non-resident.  Pub- 
lication is  ordered,  but  no  evidence  that  it  was  ever  made. 
If  it  were  proper  to  examine  the  case  upon  its  merits,  af- 
ter deciding  against  the  jurisdiction,  I  would  say  that  in 
my  opinion,  the  defence  set  up  ought  not  to  avail  the  par- 
ty before  any  tribunal.     The  receipt  is  long  after  the  return 
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day  of  the  execution,  ahd  speaks  as  of  a  payment  made  at    1826. 

its  date,  when  the  depute  had  no  power  to  bind  the  ere-  ,^J!^^I^ 

ditor  by  his  act;  and  the  affidavits  introduced  to  prove  a  criapman 

payment,  while  the  execution  was  in  force,  do  not,  to  my  Harrison. 

mind,  prove  any  such  thing.     They  are  so  loose,  vague, 

and  unsatisfactory,  that  it  would  be  unsafe  to  rely  on  them 

as  proof  of  any  thing.     But,  give  them  full  weight;  they 

do  not  shew  that  the  Sheriff  received  a  .cent  of  money. 

He  has  made  no  return  ot  sdti^edm  whole  or  in  part,  on 

the  execution;  and  though  he  should  have  made  a  promise 

that  he  would  enter  a  credit  for  some  execution  against 

somebody,  of  which  we  have  an  imperfect  rumour,  as  he 

did  not  choose  to  comply  with  this  promise,  I  do  not  think 

the  creditor  bound  by  it.     I  think  both  judgments  should 

be  reversed  and  the  bill  dismissed. 

Judge  Green. 

An  injunction  was  awarded  tc^udgments  upon  Scire  Fa- 
cias to  revive  other  judgments,  upon  the  allegation  that  the 
debtor  had  paid  the  full  amount  of  the  executions  upon  the 
original  judgments,  to  the  Deputy  Sheriff,  in  whose  hands 
those  executions  were.     To  prove  this  allegation,  the  re- 
ceipts of  the  Sheriff,  dated  April  25th,  1815,  are  produced. 
One  of  the  executions  was  returnable  to  the  fourth  Mon- 
day in  November,  1814;  the  other,  to  the  fourth  Monday 
in  January,  1815.     The  defendant  relies  that  the  payment 
to  the  'Sheriff  was  after  the  executions  were  returnable,  and  ^ 
they  not  having  been  levied,  the  payment  does  not  bind  ? 
him,  "and  was  no  satisfaction  of  the  judgments;  especially  c 
as  the  Sheriff  has  returned  the  executions,  without  any  en-^ 
dorsement  of  what  was  done  under  them.     The  plaintiff 
has  offered  proof  by  parol,  for  the  purpose  of  shewing,  that 
notwithstanding  the  date  of  the  receipts,  the  payments  were 
made  before  their  dates,  and  whilst  the  Sheriff  was  autho- 
rised to  receive  the  ftioney.     It  is  not  suggested  that  the 
executions  were  ever  levied.   Thii  proof  is  extremely  loose 
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1826.    and  vague,  both  as  to  the  fact,  and  date  of  the  payments. 
■^I^  The  receipts  ^re  prima  facie  evidence,  that  the  payments 
Chapman  were  made  at  the  date  of  the  receipts,  and  there  is  internal 
HmSwo.  evidence  in  the  transaction,  that  this  was  the  truth  of  the 
case.      The  principal  and  interest,  up  to  the  date  of  the 
receipt,  with  costs  and  Sheriff's  commissions,  amount  to 
$2QS  67.    The  receipt  is  for  8208  58,  a  difference  of  n foe 
cents;  whereas,  the  principal  and  interest  to  the  return  day, 
with  costs  and  Sheriff's  commissioni  amount  only  to  8202 
94;  a  difference  of  85  64,  a  few  cents  more  than  the  inter- 
est from  the  return  day  to  the  date  of  the  receipt,  with  the 
Sheriff's  commission  thereupon;  a  clear  proof  that  the  pay- 
ment, however  made,  was  made  when  the  Sheriff  had  no 
authority  to  receive  the  money;  so  that  the  debtor  could 
have  made  no  defence  at  law. 

Both  decrees  should  be  reversed^  the  injunction  dissol- 
vedy  and  the  bill  dismissed. 

Judge  COALTER.  * 

On  the  first  view  of  this  case,  I  would  have  been  satis- 
fied to  have  reversed  the  decree  for  the  error  assigned  in 
relation  to  Rhoda  Goodrichj  a  judgment  in  whose  favour 
has  been  injoined  when  she  was  not  before  the  Court.  It 
is  often  proper  to  dissolve  an  injunction,  and  even  dismiss 
a  bill,  before  all  the  parties  interested  are  before  the  Court; 
as  in  cases  where  it  is  apparent  that  the  plaintiff  has  made 
out  no  case  as  to  any  one,  and  has  sought  no  discovery, 
and  could  have  no  decree,  except  for  an  injunction  against 
those  not  before  the  Court.  There  is  nothing  to  prevent 
the  dismission  of  a  bill  in  such  a  case.  But,  it  does  not 
follow  that  the  party,  whose  bill  may  be  dismissed  because 
he  has  failed  to  shew  his  equity,  shall  have  a  decision  in  his 
favour  upon  that  equity,  against  one  who  is  not  before  the 
Court 

The  question  then  is,  whether  the  appellee  has  shewn 
sufficient  grounds  why  his  bill  ought  not  at  present  to  be 
dismissed  ? 
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It  is  said  he  has  not;  first,  because  he  has  made  out  no    1826. 
case  which  could  have  availed  him  as  a  defence  at  law,  had  .^^^^^ 
every  thing  that  now  appears  been  made  known  to  that  Chapman 
Court;  and  between  these  parties,  the  equity  being  equal,  Harrkoo. 
the  law  must  prevail*     Secondly,  it  is  said,  that  if  this  de- 
fence would  have  prevailed  at  law,  there  is  no  sufficient 
excuse  why  it  was  not  made  there;  and  therefore  equity 
will  not  relieve. 

As  to  the  first     I  am  fully  satisfied  that  whilst  the  exe- 
cutions were  in  the  hands  of  the  Deputy  Sheriff,  an  ar- 
rangement was  made  with  him,  by  which  he  was  to  receive 
the  benefit  of  other  executions  then  in  force,  in  favor  of  the 
appellee,  and  who,  in  consequence  thereof,  had  agreed  not 
to  proceed  to  levy  the  executions  on  the  property  of  the 
appellee;  and  I  am  also  satisfied,  that  he  did  receive  the 
avails  of  those  executions,  either  to  the  full  amount  of  the 
executions  against  the  appellee,  or  that  the  appellee,  in 
some  other  way,  paid  up  the  balance,  as  he  believed,  in  full 
discharge  of  those  executions;  and  that  the  Deputy  Sheriff 
is  the  party  who  really  ought  to  pay  the  amount  of  the 
judgments  sought  to  be  injoined.     From  the  delay  in  su- 
ing out  the  Scire  Facias  in  this  case,  I  have  also  little 
doubt,  but  that  the  creditor  or  his  representative  had  rea- 
son to  believe,  that  the  appellee  was  discharged,  and  that 
their  recourse  was  against  the  Deputy  Sheriff.     No  return 
has  ever  yet  been  made  on  the  executions,  although  they 
are  in  the  clerk's  office,  the  Deputy  Sheriff  having  merely 
endorsed  when  they  came  to  hand,  but  not  what  he  did 
with  them.     It  may  be,  that  the  creditor,  having  for  seve- 
ral years  endeavoured  in  vain  to  get  the  money  from  him, 
was  better  satisfied  with  no  return,  although  he  could  have 
forced  one,  than  with  a  return  of  the  truth  of  the  case;  or 
it  may  be  that  fVallace  is  dead,  and  that  the  executions 
have  been  found  among  his  papers,  and  returned  by  his 
executor  or  administrator  to  the  clerk's  office.     It  may  be 
too,  that  funds  enough  were  placed  in  his  hands  by  the  ap- 
pellee^ when  the  execution  was  in  full  force,  to  discharge 
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\S26.    the  whole  debt,  and  that  he  agreed  to  apply  them  and  re- 
^J^^^  turn  the  execution  satisfied.     All  these  things,  I  think,  are 
diapiiuiB  highly  probable;  much  more  so,  than  to  suppose  that  this 
h«5mo.  receipt  in  1815,  was  given  when  in  reality  the  Depatj 
Sheriff  had  not  received  the  full  amount  of  the  executions. 
I  think  it  highly  probable  too,  that  those  funds  may  not 
have  been  instantly  available  to  the  Deputy  Shen^  though 
agreed  to  be  received  by  him  in  discharge  of  the  execuUona^ 
or  so  far  as  they  would  go;  and  if  not  enough,  that  the  ba- 
lanpe  was  finally  to  be  made  up  on  a  settlement:  that  such 
settlement  took  place  in  a  short  time  after  the  return  day, 
and  most  probably  when  the  executions  were  yet  in  the 
hands  of  the  Deputy  Sheriff,  and  the  receipts  given;  and 
that  the  Deputy  Sheriff  ought,  injustice,  to  have  returoeA 
the  executions  satisfied.     All  this  might  probably  have  ap- 
peared more  fully,  had  tlie  Deputy  Sheriff  been  made  a 
party  to  the  suit,  and  had  the  appellee  taken  the  trouble  to 
develope  more  fully  the  nature  of  these  transactions. 

I  was  therefore,  at  first,  disposed  simply  to  reverse  the 
decree,  and  send  the  cause  back;  for,  had  the  executions 
been  thus  fully  and  legally  discharged,  though  the  Sheriff 
failed  to  return  them  satisfied,  and  did  not  g^va  receipts  for 
the  money  until  after  the  return  day,  such  payment  before 
the  return  day,  was  a  complete  defence  at  law,  and  under 
the  circumstances  of  this  case,  ought  to  be  equally  availa- 
ble in  equity.  On  more  full  examination,  however,  the 
fact  that  the  executions  were  calculated  op  to  the  date  of 
the  receipts,  throws  more  doubt  upon  the  subject,  as  to  the 
time  when  these  transactions  took  place,  and  as  to  the  real 
nature  of  them  when  they  did  take  place;  and  as  the  ap- 
pellee has  been  indulged  with  a  hearing  in  equity,  after  a 
failure  to  defend  himself  at  law,  he  ought,  and  that  prompt- 
ly, to  have  made  out  a  clear  case  there.  He  ought  to  have 
shewn  clearly,  that  he  could  have  availed  himself  of  this 
defence  at  law,  had  it  been  made  there;  but,  not  having 
shewn  this,  with  sufficient  certainty,  it  is  perhaps  most  pro- 
per no  longer  to  delay  the  case  for  further  explanations  on 
his  part,  but  to  dismiss  the  bill. 


i 
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Had  he  shewn  such  a  case  as  would  have  been  a  clear  1826. 
defence  at  law,  I  am  satisfied  this  Court  ought  to  have  re-  v^^^Jl^ 
Iieved.  My  opinion  on  this  subject,  as  supported  I  think  ChapoMa 
by  the  great  current  of  decisions  in  this  Court,  growing  HacrUon. 
out  of  the  peculiar  situation  of  our  country,  and  of  our 
Judicial  systems,  which  renders  it  necessary  for  Courts  of 
£quity  to  extend  relief  here  where  it  might  properly  be 
refused  in  England,  I  have  lately  had  occasion  to  express 
in  the  case  of  Oswald ^  Denislon  ^  Co,  v.  Tyler j  ante,  p. 
20.  I  still  entertain  the  same  opinions  as  there  expressed. 
Here  the  party  had  fully  and  fairly  paid  off  the  executions 
whilst  they  were  in  full  force,  and  in  the  hands  of  the 
Sheriff,  (which  is  the  postulaium  in  this  view  of  the  case) 
and  had  obtained  receipts  a  few  months  thereafter,  the  effi- 
cacy of  which  to  protect  him  he  had  no  doubt  of;  or,  if  we 
hold  him  bound  to  know  the  law,  that  these  receipts,  with, 
out  further  proof  that  the  payment  was  made  when  the 
executions  were  in  force,  would  not  do,  he  would  know 
also  that  he  had  such  proof.  The  fact  was,  that  he  had  paid 
the  debts,  and  thought  the  receipts  all  sufficient  Some  five 
or  six  years  after,  he  is  served  with  a  Scire  Facias,  to  shew 
cause  why  executions  shall  not  again  issue;  no  arrest;  a 
sinxple  notice  to  shew  cause.  This,  as  he  alleges  in  his 
bill,  he  takes  to  be  a  notice  of  a  motion  about  to  be  made 
against  him  at  the  next  term.  He  employs  counsel  to  de- 
fend him  against  such  notice,  and  gives  him  the  receipts. 
He  also  communes  with  his  neighbour,  the  agent  or  man- 
ager of  this  business,  on  the  way.  He  tells  him  that  he 
has  such  receipts;  refers  him  to  his  attorney  for  an  exami- 
nation of  them;  is  told  by  the  agent  that  he  had  seen  them, 
that  they  were  in  the  hand-writing  of  Wallace^  the  Deputy 
Sheriff,  and  that  he  was  satisfied.  This  conversation,  he 
avers,  threw  him  off  his  guard;  and  his  mistake  of  the  na- 
ture of  the  process  also,  threw  the  attorney  off  his  guard ; 
and  so  judgments  were  obtained  at  law. 

The  plaintiff,  in  the  bill,  avers  on  oath,  that  he  did  un- 
derstand that  the  defendant  was  satisfied.     How  does  the 
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1826.    answer  deny  or  disprove  this  ?    It  does  not  deny  the  coa- 
y^!!^^^  versation,  and  that  he  did  admit  that  he  had  seen  the  re- 
Cimpman  ceipts,  and  that  he  was  satisfied  they  were  in  the  hand-wri- 
HarritoD.  ting  of  Wallace.     But,  he  denies  that  he  told  the  com- 
plainant, after  seeing  the  receipts,  that  he  was  satisfied;  but, 
on  the  contrary,  he  was  dissatisfied  then,  and  is  now^  and 
will  be  so,  until  he  receives  the  money;  but,  that  he  told  the 
plaintiff  so  is  not  averred.     As,  however,  be  told  him  be 
was  satisfied  that  the  receipts  were  in  the  hand- writing  of 
WallacBy  he  might  well  have  supposed  that  was  all  that 
was  necessary  to  satisfy  him  about.     But,  the  defendant 
may  well  have  been  dissatisfied  at  not  having  received  the 
money,  and  remain  so  until  he  does  receive  it;  and  this  ia 
fact  is  all  he  substantially  says,  and  that  in  answer  to  a  bill 
which  calls  upon  him  to  answer  **  unetfosively  %nd parti- 
cularly^^^     The  truth  is,  that  he  did  then  believe  it  was  a 
good  defence.     He  says,  ^'although  from  the  first  appear- 
ance of  the  papers,  it  would  seem  that  if  the  proper  defence 
had  been  made,  the  complainant  ought  to  have  been  allow* 
ed  the  said  receipts  as  offsets  against  the  executions,  yet 
upon  a  proper  examination  it  will  be  found  that  he  ought 
not;  for,  that  they  bear  date  after  the  return  d^y,  &c.'' 
Had  he  given  them  this  proper  examination,  and  come  to 
the  conclusion  above,  at  the  time  of  this  conversation?  In 
charity,  I  think  not;  for  it  would  have  been  a  direct  fraud 
to  have  answered  in  such  a  way  in  relation  to  them,  as 
might  have  been  construed  into  an  admission   that  they 
were  a  defence.     He  ought  to  have  said,   ''  I  have  given 
these  papers  a  proper  examination,  and,  though  I  admit 
they  are  the  hand-writing  of  Wallace^  they  will  not  avail 
you.     They  are  after  the  return  day."     He  would  then 
have  been  told,  **But,  I  will  prove  that  these  payments 
were  before  the  return  day. "     There  is  a  great  immorality 
in  any  man  who  has  once  enforced  the  payment  of  his  debt, 
to  compel  a  second  payment,  merely  because,  from  mistake 
or  surprise,  he  has  gotten  a  judgment  at  law  for  it.     Such 
injustice  is  only  tolerated  by  the  Courts,  not  as  justice  be- 
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tween  man  andman^  but  on  the  ground  of  policy  in  put-    1826. 
ting  an  end  to  controversies  by  one  suit,  when  that  can  be  v^^JI^^ 
done;  as  a  punishment  to  the  negligent,  not  as  a  premium  Chapman 
to  injustice;  for  injustice,  abstractly  speaking,  it  certainly  Harrjipn. 
18.     The  punishment  is  often  greatly  inadequate  to  the  of- 
fence, and  will  not  be  imposed,  when  from  fraud,  accident 
or  surprise,  the  defence  has  not  been  made  at  law.     I  think 
sufficient  accident  or  surprise,  if  not  fraud,  exists  in  this 
case;  and  had  the  party  now  shewn,  as  I  think,  in  all  pro* 
bability,  with  proper  diligence  he  might  have  shewn,  that 
he  had  a  defence  at  law,  I  would  grant  him  relief.     He  has 
hitherto  failed  to  do  this;  and  I  think  I  go  far  enough  in 
saying,  that  this  controversy  ought  not  further  to  be  pro* 
tracted;  but  that  the  bill,  on  this  ground,  ought  to  be  dis- 
missed. 

Both  decrees  must  be  reversed,  and  the  bill  dismissed.^ 

*  The  Prbsidbst  and  Judge  Cabbu.  absent. 
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111678  ^  ^  o 

1826.     ^  m  Bailey  v*  Clay,  &c. 


JittU. 


The  Gulare  (b  aHege  the  performanoe  of  a  preeedent  oooditiooy  io  a  deetara* 
tioD,  will  be  cured  hj  a  Terdiot. 

The  general  rule  k,  that  no  party  ean  be  requhrd  to  prove,  opon  the  trial, any 
matter  not  alleged  by  him  in  hit  pleadingi,  unleaa  the  fiMt  not  alleged  h  oe> 
oetaarily  implied  fh>m  the  faets  suied  in  the  pleadlnga.  In  eaacs  coatm^ 
within  the  general  rule,  all  matters  neeeaaarily  implied  from  what  ia  aXI«ge<^ 
are  presumed  to  have  been  proved  on  the  trial,  after  verdiet. 

But  matters  collateral  to  the  fact  in  issue,  and  necessary  to  the  tight  oC  tbe  par- 
ty, \t  they  are  omitted  in  the  pleadings,  cannot  be  presasaed  to  have  bean 
proved,  and  therefore  their  omission  could  not  be  cored  by  the  vertSet,  at 
common  lav. 

In  a  eontraet  for  the  purchase  of  land,  where  no  time  is  limited  for  the  eoavey- 
ance  of  the  property,  and  a  time  is  limited  for  the  payment  of  the  porcbsss 
money,  the  eoaveyanot  Is  not  a  condition  precedent  to  the  right  to  denaod 
the  money. 

A* general  undertaking  to  pay  money,  wSthont  appointing  a  day  of  payment, 
obliges  the  party  to  pay  immediately ;  but  an  undertaking  to  do  a  edilaitenl 
act,  as  to  convey  lands^  entitles  the  party  to  perform  it  at  any  time  during  his 
li(e,  unless  hastened  by  the  request  of  the  other  party. 

The  supulated  price  of  property  sold,  is  the  proper  measure  of  damages,  fee 
the  non-performanoe  of  the  contract,  if  no  evidence  if  offered  to  riiev  that 
some  other  standard  is  more  proper. 

This  was  an  appeal  from  the  Superior  Court  of  Law  for 
Halifax  county,  where  Romulua  M.  Saunders  ^nd  Benry 
M.  Clay  brought  an  action  on  the  case,  against  William 
Bailey.  The  action  was  founded  on  an  agreement,  by 
which  the  said  Saunders  and  Ck^  should  sell  and  convey 
to  the  said  Bailey^  forty -five  feet  of  a  lot  in  the  town  of 
North  Milton,  at  the  rate  of  forty  dollars  for  each  front 
foot;  one  half  at  the  following  Christmas,  and  the  other 
half  twelve  months  thereafter,  and  that  the  said  property 
was  to  be  improved  by  the  said  Bailey  in  some  convenient 
time.  The  plaintiffs,  in  their  first  declaration,  say,  that 
they  always  have  been,  and  still  are,  ready  and  willing  to 
execute  a  good  and  sufficient  conveyance  of  the  said  lot, 
&c.  Yet,  the  said  Bailey  did  not,  and  would  not,  pay  the 
said  sum  of  money,  or  any  part  thereof,  nor  did  improve 
the  said  lot,  but  hath  hitherto  neglected  and  refused  to  do 
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the  same,  to  the  damage  of  the  plaintiSs  05000,  &c.    Btit    1826. 
this  count  does  not  allege  any  assumpsit  by  the  defendant.       ^*^' 
There  are  also  two  general  counts. 

The  defendant  pleaded  non-assumpsit. 

Afterwards,  the  plaintiffs  obtained  leave  to  amend  their 
declaration,  and  filed  a  new  one  setting  forth  the  agree- 
ment, laying  an  assumpsit,  and  alleging  a  breach.  To  this 
declaration,  the  defendant  likewise  pleaded  non-assumpsit. 
Issue  was  joined;  and  at  the  trial,  the  defendant  demurred 
to  the  plaintiff's  evidence;  in^  which  the  plaintiff  joined. 

The  defendant  excepted  to  the  opinion  of  the  Court,  who 
had  instructed  the  jury  that  the  price  agreed  on  by  the  par- 
ties, must  be  the  measure  of  the  said  damages. 

The  jury  gave  damages  for  the  breach  of  contract,  taking' 
the  price  fixed  by  the  agreement  as  their  guide,  and  depen- 
dent on  the  judgment  of  the  Court  on  the  demurrer  to  evi- 
dence. This  verdict  was  set  aside  by  consent,  and  upon  a 
new  trial,  the  defendant  filed  four  bills  of  exceptions,  one 
of  which  was  like  that  above  mentioned.  The  other  three 
are  not  important,  as  they  are  not  noticed  by  this  Court. 
The  jury  found  a  verdict  for  the  plaintiffs,  and  assessed 
their  damages  to  eighteen  hundred  dollars,  with  interest, 
&c.  that  sum  being  founded  on  the  agreement. 

The  Court  gave  judgment  for  the  plaintiffs^  and  the  de- 
fendant appealed. 

Licighy  for  the  appellant. 

Stanard,  for  the  appellee. 

June  S.     Judge  Green. 

The  plaintiffs  in  the  Court  below,  originally  filed  two 
several  declarations,  with  distinct  conclusions,  ^Uo  their 
damage  of  $5000,  and  therefore,  they  bring  suit,  &(c.'' 
The  first  of  these  declarations,  set  out  the  written  contract 
between  the  parties^  and  alleged  that  they  had  always  been 
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1826.    ready^  and  were  still  ready,  to  perform  the  contract  on 
^^^^^^  their  part;  but,  that  the  defendant  had  failed  and  refused  to 
htiUj    pay  the  purchase  money  of  the  lot;  but  alleged  no  promise 
C\^\c.  ^^  aasumpsii  by  the  defendant.     The  second  declaration 
follows  the  first,  and  is  connected  by  these  words;  ''and 
afterwards,  to  wit,''  &c.  and  alleges  an  assumpsit  by  the 
defendant,  in  consideration  of  a  lot  sold  to  him  by  theplaio-- 
tiffs;  and  then  follows  a  count  upon  a  general  inditbitatta 
assumpsitf  for  money  had  and  received.    Then  follows 
the  assignment  of  breaches  upon  the  two  last  counts,  and 
the  conclusion  <*  to  their  damage,"  &c.     To  this  declara- 
tion, or  these  declarations,  the  defendant  pleaded  nan  as- 
sumpsit^ and  issue  was  joined.     At  a  subsequent  Term, 
the  plaintiffs  had  leave  to  amend  their  declaration,  and  the 
record  proceeds,  *'  which  was  accordingly  awarded,  and 
which  declaration  so  amended,  is  in  these  words  and  Bgures 
following,  to  wit."     This  declaration  is  perfect  in  all  its 
parts,  having  the  regular  commencement,  statement  of  the 
cause  of  action,  and  conclusion.     It  contains  a  single  count 
upon  an  assumpsit,  in  consideration  of  the  agreement  set 
out  in  the  declaration.     The  defendant  had  liberty  to  plead 
de  novoy  and  pleaded  non  assumpsit^  upon  which,  issue 
was  joined. 

If  it  were  material  to  the  decision  of  this  cause,  I  should 
think,  that  the  amended  declaration,  plea,  and  issue  there- 
upon, were  substitutes  for  the  former  pleadings,  which 
were  no  longer  a  part  of  the  record,  although  one  of  the 
exceptions  speaks  of  the  first  count  of  the  declaration,  as 
one  that  was  in  issue  before  the  jury.  It  is,  however,  un* 
necessary  to  decide  this  question;  since,  if  the  &Tst  set  o£ 
pleadings  arc  considered  as  a  part  of  the  record,  any  errors 
in  them,  which  might  have  been  fatal  upon  demurrer,  are 
cured  by  the  Statute  of  Jeofails. 

The  great  objection  insisted  on  by  the  appellant,  is,  that 
upon  the  true  construction  of  the  contract,  a  conveyance 
of  a  good  title  to  the  lot  sold  by  the  appellees  to  him,  was 
a  condition  precedent  to  their  right,  to  demand  the  pur- 
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chase  money;  and,  that  such  a  conveyance^  or  offer  to  con-    1826. 
vey,  was  neither  alleged  in  the  pleadings^  nor  proved  upon  y^J^^^^ 
the  trial.     If  such  were  the  true  construction  of  the  con-     Bmiiey 
traety  the  failure  to  allege  a  conveyance,  or  a  tender  of  a  cby',  &e. 
conveyance,  in  the  declaration,  would,  after  verdict,  have 
been  cured  by  the  Statute  of  Jeofails.     Yet  the  plaintiff 
would  have  been  bound  to  prove  such  conveyance  or  ten- 
der upon  the  trial.     It  is  a  general  rule,  that  no  party  can 
be  called  upon  to  prove,  upon  the  trial,  any  matter  not  al- 
leged by  him  in  his  pleadings;  unless  the  fact  not  alleged^ 
is  necessarily  implied  from  the  facts  stated  in  the  declara- 
tion or  other  pleading.     As,  if  a  feoffment  is  pleaded  with- 
out alleging  livery,  livery  must  be  proved;  because  there 
can   be  no  feoffment  without  livery.     Spieres  v.  Parker^ 
1  Term  Rep.  145.     1  Sound.  228,  note  1.    In  such  cases^ 
after  verdict,  even  at  the  common  law,  all  matters  so  ne- 
cessarily implied  from  what  was  alleged,  were  presumed 
to  have  been  proved  on  the  trial,  since  the  party  might  be 
called  on  to  prove  them;  and  the  omission  to  aver  such 
matters  in  the  pleadings,  was  cured  by  the  verdict.     But, 
if  some  matter  collateral  to  the  fact  in  issue,  and  necessary 
to  the  right  of  the  party,  was  omitted  in  the  pleadings,  the 
party  could  not  be  called  upon  to  prove  such  collateral  faet,^ 
upon  the  trial;  and  therefore,  it  was  not  after  verdict  pre- 
sumed to  have  been  proved,  and  consequently,  such  omis- 
sion was  not  cured  by  verdict  at  the  common  law.     Of 
this,  several  examples  are  cited  in  the  note  to  Saunders, 
before  referred  to.     In  Collins  v.  Gibbs,  2  Burr.  8^9,  it 
was  held,  that  when  a  promise  depends  upon  the  perform- 
ance of  something  to  be  first  done,  by  him  to  whom  the 
promise  is  made,  and  in  an  action  upon  such  promise,  the 
declaration  does  not  aver  performance  by  the  plaintiff,  after 
verdict  for  the  plaintiff,  the  omission  is  cured  by  the  com- 
mon law;  because  the  plaintiff  might  be  called  upon  to 
prove  his  performance  at  the  trial,  and  from  the  finding  of 
the  jury,  it  is  presumed,  that  he  did  prove  his  performance. 
This  is  the  explanation  given  by  the  note  in  Saundersy  of 
that  case. 
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1886.        The  question  is,  whether  the  conveyance  of  a  good  title, 
J^a*^^  or  tender  of  such  conveyance,  was  a  condition  precedent 
Bftiiej     in  this  case,  to  the  demand  of  the  purchase  money.     If  it 
Cto/^t.  ^^*  "^^»  ^^^"  there  was  no  necessity  to  allege  in  the  plead- 
ings, or  prove  at  the  trial,  any  such  conveyance  or  tender. 
If  it  was,  then,  although  after  verdict,  the  omissioo   to 
make  such  an  allegation  in  the  pleadings,  is  cured  by  the 
Statute  of  Jeo/ailSy  and  indeed  would  have  been  cured  at 
the  common  law.     The  plaintiffs  were  bound  to  prove  such 
conveyance  or  tender  upon  the  trial:  They  failed  to  do  so; 
for  the  tender,  such  as  it  was,  was  made  long  after  the  time 
appointed  for  the  payment  of  the  purchase  money. 

The  case  of  Pordage  v.  Cole^  1  Saund.  319,  appears  to 
be  a  case  in  point.  There  the  contract  was,  that  the  de- 
fendant should  give  the  plaintiff  775/.  for  ail  his  lands^ 
the  money  to  be  paid  at  mtd»summer  1 666 ;  and  the  Court 
held,  that  the  conveyance  of  the  land  was  not  a  condition 
precedent  to  the  demand  for  the  money.  In  the  case  at 
bar,  the  contract  is,  that  the  plaintiffs  agree  to  sell  and 
convey  to  the  defendant,  a  lot  at  the  rate  of  $  40,  for  each 
front  foot,  one  half  at  next  Christmas^  and  the  other 
half  in  twelve  months  thereafter.  In  both  these  c^ses, 
no  time  is  limited  for  the  conveyance  of  the' property,  and 
a  time  is  limited  for  the  payment  of  the  purchase  money; 
and  according  to  the  rule  laid  down,  in  Thorp  v.  Thorpe 
I  Salk.  171,  when  the  money  is  to  be  paid  at  an  appointed 
time,  and  the  day  of  payment  is  to  happen,  or  may  hap- 
pen, before  the  thing  which  is  the  consideration  of  the  pay- 
ment of  the  money  is  to  be  performed,  the  performance  of 
the  thing  is  not  a  condition  precedent  to  the  right  to  de- 
mand the  money.  A  general  undertaking  to  pay  money ^ 
nvithout  specifying  the  time  of  payment,  obliges  the  party 
to  pay  immediately;  but  an  undertaking  to  do  any  collate- 
ral act,  as  to  convey  lands,  entitles  the  party  to  perform  it 
at  any  time  during  his  life,  unless  hastened  by  the  request 
of  the  other  party.  Here  the  purchaser  had  a  right  to  de- 
mand a  conveyance  immediately^i  and  so  the  parties  under- 
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stood  it;  as  is  proved  by  the  stipulation  to  make  improve-    1826. 
nients;  and  upon  a  demand  made,  and  a  failure  td  convey,  ^^^!!^^ 
they  might  have  maintained  an  action  upon  the  covenant,     Bailey 
before  payment  of  the  purchase  money*     But^  the  defen-  ciay,  kc 
dant  never  called  upon  the  plaintiffs  tQ  convey  the  lot  ac- 
cording to  their  contract;  and  until  such  a  demand  is  made, 
and  they  fail,  upon  such  demand,  to  m|ike  the  conveyance 
of  a  good  title,  they  are  in  no  default,  and  have  not  viola- 
ted their  agreement     The  defendant  may  now  call  upon 
them  for  a  conveyance,  and  if  they  fail  to  convey  a  good 
title,  recover  damages  for  the  breach  of  their  agreement. 
In  this  case,  the  conveyance  of  the  land,  not  only  might, 
upon  the  terms  of  the  agreement,  be  properly  made  after 
the  time  appointed  for  the  payment  of  the  money;  but  in 
the  events  which  have  happened,  it  may  now  be  made  in 
pursuance  of  the  contract,  long  after  that  time.     Upon 
this  point,  I  think  there  is  no  error  in  the  judgment. 

As  to  the  exception  to  the  instruction  of  the  Court,  in 
respect  to  the  measure  of  damages,  I  do  not  remember  that 
this  was  relied  upon  in  the  argument  of  the  cause.  That 
instruction  was  right.  The  stipulated  price  of  property 
sold  is  certainly  the  proper  measure  of  damages  for  the 
non-performance  of  the  contract,  if  no  evidence  is  offered 
to  shew  that  under  the  circumstances,  some  other  measure 
is  more  proper. 
*    The  judgment  should  be  affirmed.  • 

The  other  Judges  concurred,  and  the  judgment  was  af- 
firmed.* 

*  The  PUiiofiVT  abient. 
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1826.         Bbockenbrouoh  V.  Ward's  Administrator. 

June. 

4r  35  *'  xhe  Court  ought  not  to  compel  a  plaintiff'  to  join  in  a  demurrer  to  evidcace,  if 

^    '     **  the  evidence  set  forth  in  the  demurrer  riiewt  that  the  plaintiir  ovght  to  le- 

•OTcr. 
In  what  eaies  an  action  for  money  had  and  received  it  the  proper  aotioB. 

w 

CoveikAutt  are  dependent  or  independent,  according  to  the  inteotioo  anil  mean-, 
hig  of  the  partiet,  and  the  good  sense  of  the  case. 

When  a  day  is  appointed  for  the  payment  of  money,  and  the  dsy  ia  to  Happen 
aJUrxhe  thing,  which  is  the  eonsideration  of  the  money,  is  to  be  pcrfanBed, 
no  action  can  be  maintained  for  the  money  before  perfirmanoe. 

An  appeal  from  the  Superior  Court  of  Law  for  Essex 
county. 

The  administrator  of  Joshua  Ward  brought  an  action 
of  assumpsit  for  money  had  and  received,  against  •Austin 
Brockenhrough.  The  defendant  pleaded  non  assumpsit; 
and  issue  joined.  At  the  trial,  the  defendant  tendered  a 
demurrer  to  the  plaintiff's  evidence,  and  moved  the  Court 
to  compel  the  plaintiff  to  join  therein;  but  the  Court  over- 
ruled the  motion,  and  the  defendant  excepted.  The  evi* 
dence  set  forth  in  the  demurrer  ia  fully  stated  in  the  fol- 
lowing opinion. 

Stanardy  for  the  appellant. 

No  Counsel^  for  the  appellee. 

June  9.  Judge  Cabell  delivered  the  opinion  of  the 
Court* 

This  was  an  action  on  the  case,  for  money  had  and  re*- 
ceived  by  Brockenhrough^  the  defendant,  for  the  use  of 
Ward^s  intestate,  the  plaintiff  in  the  Court  below.  On 
the  trial,  the  defendant,  Brockenhrough^  tendered  a  de- 
murrer to  the  iestimony,  and  moved  the  Court  to  com* 
pel  the  plaintiff  to  join  therein,  which  motion  was  ove^ 

*  The  PBasfDEHT  and  Jadge  CoALTia  abaeiiC. 
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ruled  by  the  Court;  to  wjitch  opinioD,  the  defendant  ex-    1826. 
eepted.     There  was  a  verdict  and  judgment  in  favor  of  the   ^^,,!^^ 
plaintiff  for  22,698,  from  which  Brockenbroxtgh  appealed   Brocker 
to  this  Court.  *t, 

It  was  very  fairly  and  properly  admitted  by  the  counsel    ^J^p' 
for  the  appellant,  that  if  the  evidence  set  forth  in  the  de* 
murrer  shews  that  the  plaintiff  was  entitled  to  recover  in 
this  action,  the  judgment  of  the  Superior  Court  must  be 
affirmed. 

The  case  made  in  the  demurrer  is  substantially  this:  On 
the  16th  of  January,  1810,  •Austin  Brockenbrougk^  the 
appellant,  and  Joshua  Ward^  the  intestate  of  the  appellee, 
entered  into  articles  of  agreement,  under  their  hands  and 
seals,  by  which  Brockenbrough  agreed  to  sell  to  Ward  a 
tract  of  land  to  which  be  was  entitled  in  right  of  his  wife, 
for  the  price  of  1,236/.  which  price,  Ward  agreed  to  pay, 
with  interest  from  the  date  d  the  agreement,  at  two  instal- 
ments, the  first  of  which  was  to  become  due  on  the  1st  of 
January,  1811.  It  was  stipulated  that  Ward  should  assign 
to  Brockenbroughy  on  demand,  a  good  bond  for  60/.  and 
also  three  other  bonds  executed  by  one  Cotterell^  due  in 
1816,  1817  and  1818;  which  bonds  were  to  be  assigned  to 
Brockenbrough  as  a  aecuriiy  for  the  purchase  money  of  the 
land :  that  Brockenbrough  and  wife  were  to  make  Ward  a 
deed  for  the  land,  in  convenient  time,  and  Ward  was  to 
make  Brockenbrough  a  mortgage  on  the  land,  to  secure 
the  payment  of  the  purchase  money,  with  the  interest  there- 
on. Brockenbroughy  moreover,  agreed  to  take  slaves  at 
valuation,  in  payment  of  the  purchase  money,  as  it  should 
become  due.  Ward  was  to  take  immediate  possession  of  the 
land,  and  hold  it  under  the  agreement.  He  took  posses- 
sion accordingly;  but  he  left  the  country  in  181 1,  and  has  not 
since  been  heard  of.  Brockenbrough  re-possessed  himself 
of  the  land,  (at  what  particular  time  is  not  stated,)  and  sold 
and  conveyed  in  fee  simple  to  one  Healey,  at  the  price  of 
five  dollars  per  acre,  being  the  best  price  which  could  then 
be  had  for  the  same;  and  the  wife  oi  Brockenbrough^  (who 

Vol.  IV.  45 
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18^6.  wu  the  owner  of  the  fee,)  joined  In  the  coDveyance,  aod 
•j!^J^  has  since  died.  Brockenbraugh  received  the  monej  due 
Bntkeo-  on  ColiertlPs  bonds,  and  on  being  applied  to  by  WanPs 
**JJ**'  representative  some  time  in  1818,  to  pay  the  same,  said  he 
^1^**  would  pay  it  after  deducting  the  h>8s  he  had  sustained  in 
the  second  sale,  which  was  three  dollars  per  acre. 

The  question  is,  whether  fVard^s  representative  is  en- 
titled to  recover,  under  the  circumstances  above  staled, 
the  money  received  by  Brockenbrough  on  account  of  Coi- 
tereifs  bonds. 

CotierelFa  bonds  were  assigned  to  Brockenbrough^  not 
in  payment  for  the  land,  but  merely  as  a  security  for  the 
payment  of  the  purchase  money.  So  long,  therefore,  as 
Brockenbrough  had  a  right  to  demand  the  purchase  money 
of  the  land,  he  had  a  right  to  retain  in  his  hands  Coite- 
rtlPt  t>onds,  or  sq  much  of  the  money  received  therefor^ 
as  should  not  exceed  the  purchase  money  and  interest 
But,  so  soon  as  the  purchase  money,  with  the  int^rest^ 
should  be  paid,  or  the  purchaser  should  be  forever  dis* 
charged  from  the  liability  to  pay  it,  it  would  be  manifestly 
unjust  for  the  vendor  to  retain  what  he  had  received  merely 
as  a  pledge  or  security  for  the  purchase  money.  He  be- 
came bound,  ex  oequo  et  bono,  to  re^ore  it;  and  the  action 
o(  assumpsit  for  money  had  and  received,  is  the  proper 
action  to  compel  him  to  do  so. 

It  becomes  necessary,  therefore,  to  enquire  into  the  cha- 
racter of  the  covenants  between  the  parties  in  this  case.  If 
they  were  independent,  it  would  be  no  objection  to  an  ac- 
tion brought  by  Brockenbrough  for  the  purchase  money, 
that  he  had  not  complied  with  the  covenant  on  bis  part. 
But,  if  the  covenants  were  dependent;  if  the  covenant,  on 
the  part  of  Brockenbrough  to  convey  the  land,  was  a  con- 
dition precedent  to  the  obligation  on  the  part  of  the  pur- 
chaser to  pay  the  purchase  money,  without  alleging  a  con- 
veyance, or  a  tender  to  convey;  he  could  maintain  no  actioD 
for  the  purchase  money,  without  alleging  a  conveyance  or 
a  tender  to  convey. 
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*^  Covenants  are  to  be  considered  to  be  either  dependent    1826. 
or  independent  of  each  other,  according  to  the  intention  v^^J!^!^ 
and  meaning  of  the  parties,  and  the  good  sense  of  the  case,  Brocken- 
and    technical  words  should  give  way  to  such  intention. '*      *^* 
Pordage  v.  Cofe,  1  Saund.  319,  note  4.    Hotham  v.  East    ^dl^! 
India  Company^  6  Term  Rep.  571.    Porter  y.  Sheppardy 
lb,  668.    Campbell  V.  Jonesy  lb,  571.   Moreton  v.  Lambj 
7  Term  Rep.  130.    Here  Brockenbrovgh  was  to  convey  in 
eonvenieni  time;  but  that  stipulation  is  limited  and  explain- 
ed by  the  subsequent  stipulation  that  Ward  was  to  give  a 
mortgage  to  secure  the  purchase  money,  the  first  instalment 
of  which  was  to  fall  due  on  the  1st  of  January,  1811.    This 
dearly  and  inoontestably  proves,  that  the  parties  intended 
that  Brockenbrough  should  convey  the  land,  before  the 
purchase  money  was  payable.    Now,  it  is  settled  law,  that 
when  a  day  is  appointed  for  the  payment  of  money,  and 
the  day  is  to  happen  after  the  thing,  which  is  the  conside- 
ration of  the  money,  is  to  be  performed,  no  action  can  be 
maintained  for  the  money,  before  performance.      Thorpe 
V.  Thorpe^  1  Salk.  171,  2d  resolution.    Pordage  v.  Cole, 
1  Saund.  319,  note  4.      Brockenbrough^ s  covenant  was, 
therefore,  a  condition  precedent  to  his  right  to  demand  the 
purchase  money;  and  as  his  conveyance  of  the  land  to  ano- 
ther, has  forever  put  it  out  of  his  power  to  comply  with 
that  condition  precedent,  it  follows,  that  fVard^s  represen- 
tatives can  never  be  under  any  obligation  to  pay  the  pur- 
chase money,  and  consequently,  that  Brockenbrough  is 
bound,  ex  cequo  et  bofWf  to  restore  what  he  had  received 
merely  as  a  pledge  to  secure  its  payment. 

The  judgment  is  afiirmed. 
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1826.  Stokes  v.  Perkins. 

June, 

Ad  exeeutjon  iatued  upon  a  judg^roeDt  hf  a  jnttJoe  of  the  peace,  from  the  Comt 
of  a  county  or  eorporalion,  oanoot  be  senrcd  by  a  corutable,  exeept  in  (be 
oky  of  RichmoDd. 

Perkins  brought  a  suit  in  the  name  of  the  Governor, 
in  the  Superior  Court  of  Petersburg,  a|i;tinst  Stokea^  as 
surety  for  Hawks^  a  constable  of  the  said  town,  id  bis 
oflScial  bond.  The  breach  assigned  is,  that  judgments  were 
obtained  from  a  magistrate  of  the  said  town,  in  favor  of 
the  said  Perkins:  that  executions  of  Ca.  Sa.  issued  from 
the  Hustings  Court  of  Petersburg,  and  the  defendant  ar- 
rested; but  the  said  Hawks  negligently  and  voluntarily  per- 
mitted the  prisoner  to  escape  and  go  at  large,  whereby  aa 
action  accrued  to  demand  and  have  of  the  said  Hawks  the 
amount  of  the  said  executions,  &c.  and  of  Stokes  as  his 
surety,  &c. 

The  defendant  pleaded  conditions  performed. 

The  jury  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  the  following  facts:  that  two  writs  of  Ca, 
Sa,  in  favor  of  Perkins  against  a  certain  T,  XicAardson, 
were  put  into  the  hands  of  Hawksy  as  constable,  and  by 
him  returned:  [These  writs  issued  from  the  office  of  the 
Court  of  Hustings,  with  a  return  upon  them  by  HawkSf 
*^  Executed  and  in  custody,  and  was  rescued  from  my  cus- 
tody by  violence,  &c."]  that  the  said  Hawks  did  not  make 
fresh  pursuit  on  the  escape  of  the  said  Richardson^  &c. 

The  Court  gave  judgment  for  the  plaintiff,  and  the  de* 
fendant  appealed. 

Spooner,  for  the  appellant. 

Leigh,  for  the  appellee. 
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June  7.    Judge  Green.  1826. 

June. 


This  is  an  action  upon  the  official  bond  of  a  constable,     stoke^ 
against  one  of  his  sureties,  to  recover  the  amount  of  two    peilinf. 
executions  of  Ca.  Sa.  issued  from  the  Hustings  Court  of 
Petersburg,  in  favor  of  the  relator,  and  directed  to  the  con- 
stable, and  by  him  executed.     The  defendant  was  rescued 
from  the  custody  of  the  constable,  who  failed  to  make  fresh 
pursuit.     Several  questions  are  raised.     The  first  and  prin- 
cipal, and  indeed  the  only  one,  in  which  the  parties  seem 
to  feel  any  interest,  is,  whether  a  Ca.  Sa.  or  other  execu- 
tion issued  upon  a  judgment  by  a  magistrate,  from  the  Court 
of  the  county  or  corporation,  can  be  directed  to,  and  exe- 
cuted by,  a  constable.     If  not,  the  serving  of  such  an  exe- 
cution is  no  part  of  his  duty  as  constable,  and  does  not  come 
within  the  terms  of  his  official  bond. 

A  careful  attention  to  the  history  of  our  laws  upon  the 
subject  of  warrants  for  small  debts,  will,  I  think,  solve  this 
question  without  difficulty. 

From  the  year  1748,  to  the  present  time,  a  provision  has 
existed  in  our  Statutes,  prohibiting  any  magistrate  from  is-  / 

suing  a  Ca,  Sa.  upon  any  judgment  upon  a  warrant.     The  "'*' 

Act  of  1806,  directs  that  any  justice  of  the  peace  shall  have 
power  to  issue  execution  to  be  directed  to  the  constable,  or 
other  officer^  of  any  county  or  corporation,  where  the  party 
resides,  and  that  the  constable,  or  other  officer^  to  whom 
an  execution  shall  be  directed  by  a  justice  of  the  peace, 
shall,  if  he  can  find  no  property,  make  return  thereof  to 
the  clerk  of  the  county  or  corporation,  who  shall  docket 
the  same;  and  the  party  shall  be  entitled  to  such  execution 
thereon,  as  if  the  Judgment  had  been  rendered  in  Court; 
and  upon  such  executions  the  same  proceedings  shall  be 
had  as  upon  executions  founded  on  judgments  rendered 
in  Court.  Under  this  law,  executions  issuing  from  the 
clerk's  office,  oir  the  judgment  of  a  justice,  could  only  be 
directed  to  the  sherifi*;  for,  executions  upon  judgments  ren- 
dered in  Court  could  only  be  directed  to  him. 
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Sioket 

v. 
Perfcmi. 


The  Act  of  18099  ch.  12,  in  the  1st  section^  directed  that 
no  sheriff  or  deputy  sheriff  should  serve  any  warrant  for 
small  debts;  but  that  such  warrants  should  be  directed  to, 
and  served  by,  somt  constable.  The  3d  section  directed, 
that  all  executions  awarded  on  any  judgment  rendered  by 
any  justice  of  the  peace,  should  be  directed  to  some  coo- 
stable  of  the  county,  who  should  levj/  and  return  the  same, 
agreeably  to  the  provisions  of  the  Act  of  1806. 

The  question  is,  whether  the  3d  section  of  the  Act  ot 
1809,  extends  to  executions  issued  from  the  clerk's  oCBce, 
upon  judgments  given  by  a  justice  of  the  peace.  I  think 
not.  The  3d  section  expressly  directs,  that  the  executiou^ 
which  it  provides  shall  be  directed  to  a  constable,  shall  be 
returned  by  him,  as  directed  by  the  Act  of  1806.  That 
Act  gives  no  direction  for  the  return  of  an  execution,  ex« 
cept  that  the  constable,  or  other  officer,  if  he  can  find  no 
property,  shall  return  executions  issued  by  a  justice  qf  the 
peaccj  to  the  clerk.  It  is  to  this  return  that  the  Act  d 
1809  refers;  which  is  wholly  inapplicable  to  executions  is- 
suing from  the  clerk's  office,  after  such  a  return  is  made. 
Under  the  Act  of  1806,  warrants  and  executions  mi^t  be 
directed  to  a  sheriff,  as  well  as  to  a  constable  This  an* 
croached  upon  the  profits  of  the  constable's  office;  and  I 
think  the  Act  of  1809,  was  intended  only  to  transfer  to  the 
constables  exclusively,  the  profits  of  serving  warrants  and 
executions  issued  by  justices  of  the  peace,  and  that  the 
first  and  third  sections  were  intended  solely  to  eflect  that 
object. 

This  conclusion  is  fortified  by  other  considerations. 
There  is  no  fee  allowed  to  the  constable  for  serving  a  Ca, 
Sa.  nor  is  any  direction  given  as  to  the  disposition  of  a  pri- 
soner arrested  by  a  constable  under  a  Ca.  Sa.  or  in  any 
other,  except  criminal  cases.  Nor  is  there  any  summary 
remedy  given  for  money  made  by  a  constable  by  any  exe- 
cution, but  upon  such  as  are  directed  to  fiim  by  a  justice 
of  the  peace;  nor  any  fine  for  failing  to  return  an  execu- 
tion, except  fines  to  be  imposed  by  a  justice  of  the  peace. 
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ProTisioDS  oo  these  subjects  would  probably  have  been  1826. 
thought  iodispensable,  if  the  Act  had  contemplated  that  ^"^' 
executions  from  the  clerk's  office,  on  a  justice's  judgment, 
could  be  directed  to^  and  served  by»  a  constable.  I  ob- 
serve toO|  that  there  is  a  legislative  exposition  of  these  Sta- 
tutes. They  are  incorporated  in  the  Revisal  of  1819;  and 
in  1820,  a  special  Act  passed,  authorising  executions  of 
that  description  to  be  directed  to,  and  served  by,  a  consta< 
blcy  in  the  city  of  Richmond. 

The  judgment  should  be  reversed,  and  final  judgment 
given  for  the  appellant. 

The  other  Judges  concurred,  and  the  judgment  was  re- 
versed.* 

*  The  PiixsiDEirT  and  Judge  Coalteb  absent. 
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Porter  v.  N^kervis.  1826. 

June. 
An  aetion  broogbt  in  the  name  of  k.  B.  Cashier  of  a  eertaio'  Bank;  it  an  aetion 

brought  by  A.  B,  individually,  and  Uie  phraie  Caihier,  &c.  ia  mere  surplu- 

■age. 
A  eorpcratioci  can  only  toe  in  the  name  and  ttyle  given  to  It  by  law. 
Jolot  and  aeparate  demanda  oannot  be  aet-off  against  eaeh  other  $  nor  ean  part' 

nenhip  and  aeparate  demands  be  setpofT  against  each  other. 

This  was  an  appeal  from  the  Superior  Court  of  Henrico 
county.  It  was  an  action  of  debt  brought  on  a  promissory 
note  made  by  Edwin  Porter  to  John  Adams^  endorsed 
by  the  latter  to  Samuel  O.  JidamSj  and  by  him  endorsed 
to  *^  William  Nekervis,  Cashier  of  the  Farmers^  Bank 
cf  yirginia.^*  Nekervis  declared,  by  the  style  above- 
mentioned^  against  Porter,  the  maker  of  the  note.     The 
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1836.    declaration  alleges  that  ^'  the  said  plaintiff*,  on  behalf  of  the 
^*^'      president,  directors  and  company  of  the  Farmers'  Bank  of 


Virginia,  caused  notice  thereof  (i.  e.  of  the  time  of  paj- 
Nekerrii.  Dient  having  elapsed)  to  be  given,  and  payment  to  be  de- 
manded of  said  note  from  said  defendant,"  &c. 

The  defendant  pleaded  nil  debeij  and  demurred  ^^e- 
rally. 

The  Court  gave  judgment  for  the  plaintiff' on  the  demur- 
rer; and  the  jury  rendered  a  verdict  for  the  plaintiff  on  the 
plea.     Judgment  for  the  plaintiff*. 

At  the  trial,  the  defendant  filed  a  bill  of  exceptions  to  an 
opinion  of  the  Court,  stating,  that  he  offered  in  evidence 
certain  paper  writings,  as  set-off's  against  the  plaintiff^'s  de- 
mand,  which  were  excluded  by  the  Court.  These  papers 
consisted  of  negotiable  notes,  executed  by  James  Jenkins 
and  John  Adams  (one  of  the  endorsers  of  the  note  on 
which  this  suit  was  brought)  to  «/.  4*  S,  Cosby ^  and  endorsed 
by  the  latter  in  blank.  The  defendant  offered  evidence 
to  prove,  that  the  said  notes  were  assigned  to  him,  before 
notice  of  the  assignment  of  the  note  in  the  declaration  men- 
tioned, was  given  to  the  defendant.  But  the  Court  exclu- 
ded this  evidence,  on  the  ground  that  they  were  evidences 
oi  joints  and  not  of  separate^  or  joint  sjid  separate  debts, 
and  therefore  were  not  mutual  in  relation  to  the  plaintiff's 
demand. 

The  defendant  appealed. 

Danielj  for  the  appellant. 

Scott  and  Nicholas,  for  the  appellee. 

June  10.     Judge  Cabr. 

Two  points  were  made  by  the  appellants  in  this  cause: 
1st,  On  the  demurrer  to  the  declaration:  2d,  On  the  ques- 
tion of  set-offl  The  writ  is  to  answer  fF.  Nekervisy  cashier, 
endorsee  of  S.  O,  tddamSf  who  was  endorsee  of  John 
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^dams.     The  declaration  counts  thus:  **  William  Neker-    1826. 
viSj  cashier  of  the  Farmers*  Bank  of  Virginia,  endorsee  ^^^^^^^ 
of  Sam'l,  6.  Adamsj  who  was  endorsee  of  John  AdamsV     Porter 
The  plaintifi*  complains  of  E,  Porter^  &c.     The  declara-  Nckervis. 
tion  then  describes  the  note  and  its  diflferent  endorsements, 
the  last  of  which  is  thus  described:  ^^  And  the  said  S.  G, 
*^damsy  afterwards,  to  wit,  at  the  said  county,  by  endorse- 
ment on  said  note,  transferred  tlie  same  for  value  received, 
to  the  said  plaintiflT."     It  then  states,  that  the  note  becom- 
ing due,  'Mhe  plaintiff,  on  behalf  of  the  president,  direc- 
tors and  company,  of  the  Farmers'  Bank  of  Virginia, 
caused  notice  to  be  given,  payment  demanded,"  &c.  and 
concludes  thus;  ''by  reason  whereof,  an  action  hath  accrued 
to  the  plaintiff,  cashier  as  aforesaid,''  &c.*    The  note  is  a 
simple  promissory  note,  not  negotiable  and  payable  at  any 
Bank;  and  must,  therefore,  stand  on  the  general  ground  of 
such  paper.     The  demurrer  is  general,  that  the  declaration 
and  matters  therein  contained,  are  not  sufficient  in  law  for 
the  said'fF.  NekerviSy  as  cashier  of  the  Farmers'  Bank  of 
Virginia,  to  have  and  maintain  his  action  thereof  against 
the  defendant.     The  sole  question  is,  can  TV.  Nekervis, 
cashier,  &c  maintain  the  action  on  the  note? 

By  our  Act  of  Assembly,  assignments  of  all  bonds,  bills, 
promissory  notes,  &c.  shall  be  valid,  and  the  assignee  may 
maintain  any  action  in  his  own  name,  which  the  obligee 
or  payee  might  have  brought.  Who  is  the  assignee  of  this 
note  ?  TV.  Nekervis,  cashier.  If  the  endorsement  had  been 
to  W.  NekerviSy  without  the  addition  of  cashier,  there 
could  be  no  doubt,  I  presume,  that  he  would  have  had 
the  legal  right  to  sue  in  his  own  name.  Can  the  addition 
of  cashier,  or  cashier  of  the  Farmers'  Bank  of  Virginia, 
prevent  that  right  from  vesting?  If  so,  it  must  be  because 
it  transfers  the  right  to  some  other  person  or  body;  and 
that  other,  can  only  be  the  Bank.  Is  this  an  assignment 
to  the  Farmers'  Bank  of  Virginia?  In  the  argument,- it 
was  said,  and  truly,  that  corporations  were  mere  legal  crea- 
tions, and  could  have  no  name,  no  existence,  no  attributes, 
Vol.  rv.  46 
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1826.    but  those  imparted  to  them  by  the  law.     The  law  creating 
y^^^^l^  this  Bank,  enacts,  that  it  shall  be  a  corporation  and  bodj 
Porter    politic,  in  law  and  in  fact,  by  the  name  and  style  of  the 
Nekervit.  president,  directors  and  company,  of  the  Farmers'  Bank 
of  Virginia;  and  by  the  name  and  style  aforesaid,  are  here- 
by made  able  and  capable  in  law,  to  have,  purchase,  re- 
ceive, possess  and  enjoy,  goods,  chattels,  &c.  to  soe  and  be 
sued,  implead  and  be  impleaded,  &c.      Suppose  the  presi- 
dent, directors  and  company  of  the  Farmers'  Bank,  had 
sued  on  this  note,  and  described  it  as  asssigned  to  them; 
and  in  support  of  their  action,  had  produced  the  note  as  it 
is.    Would  it  not  have  been  objected  at  once,  that  the  note 
was  not  properly  described,  and  could  not  go  to  the  jury: 
that  the  Bank  could  only  take  by  their  corporate  style: 
that  an  endorsement  to  IV.  Ntkervis^  cashier,  was  not  an 
endorsement  to  the  president,  directors  and  company  of 
the  Farmers'  Bank?  Yes;  and  it  seems  to  me,  that  this  ob- 
jection, would  have  been  fatal:  that  the  endorsement  to 
W.  Nekervis^  cashier y  transferred  to  the  Bank,  no  legal 
right  to  sue  in  its  corporate  character.     It  follows,  I  think, 
that  the  assignment  vested  in  Nekervis  himself,  the  legal 
right  to  sue;  for  that  would  seem  a  strange  consfructioo, 
which  would  allow  neither  to  Nekervis  nor  the  Bank,  the 
right  to  sue. 

It  was  contended,  that  the  declaration  bears  on  the  face 
of  it,  that  it  was  brought  in  right  of  the  Bank,  and  for  their 
benefit;  and  that  this  is  a  sort  of  paper,  in  which,  by  its 
charter,  the  Bank  is  forbidden  to  deal;  and  in  which,  it  can 
therefore  hold  neither  a  legal  nor  equitable  interest.  I^ 
would  be  necessary  to  decide,  whether  the  Bank  could, 
under  any  circumstances,  deal  in  such  paper,  if  the  decla- 
ration did  really  aver  that  the  suit  was  prosecuted  in  right 
of  the  Bank  and  for  its  use;  but  I  cannot  understand  it  to 
make  such  averment.  The  plaintiff  styles  himself  cashier, 
and  says,  the  action  hath  accrued,  "  to  the  plaintiffs 
cashier  aforesaid;^^  but  surely,  this  is  not  stating,  that  the 
right,  either  legal  or  equitable,  is  in  the  Bank.     It  ^^% 
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urged,  that  the  declaration  stated,  that  the  notice  was  given,     1826. 
and  the  protest  made,  in  behalf  of  the  Bank.     This  is  true;  ,^^J^!^^ 
but  I  consider  this  as  no  part  of  the  claim,  or  description      Porter 
of  the  claim,  of  the  plaintiff.     It  is  in  truth,  mere  surplus-  NeiwrvJs. 
age;  there  being  no  need  whatever,  to  state  in  the  declara- 
tion, the  protest  of  the  note.     Nor  indeed,  was  there  any 
use  or  necessity  to  protest  the  note  at  all,  it  being  a  com- 
mon note,  and  not  negotiable  paper.     The  statement  then^ 
that  it  was  protested  in  behalf  of  the  Bank,  (a  thing  in 
pais)  does  not  make  it  a  declaration  in  right  of  the  Bank, 
or  for  its  benefit.     The  true  mode  in  which  to  have  put 
this  matter  in  issue,  would  have  been  to  have  pleaded  it. 
But,  upon  a  demurrer  to  this  declaration,  the  question  can- 
not arise.     Upon  the  whole,  I  think  the  demurrer  was  pro. 
perly  over-ruled. 

The  second  point  is,  did  the  Judge  err  in  refusing  to 
permit  the  joint  notes  of  Jenkins  and  Adams ^  to  be  set-off 
against  the  note  executed  to  Adams  singly  ? 

I  had  considered  this  question  settled.  Numerous  cases 
might  be  cited  from  the  English  books,  from  the  decisions 
of  our  sister  States,  and  from  the  Federal  Court,  concur- 
ring una  voce,  in  declaring  that  joint  and  separate  de- 
mands, cannot  be  set-off  against  each  other;  and  the  de- 
cisions in  our  own  Court,  have  been  uniform  and  strong  to 
the  same  point.  Scott  v.  Trent;  Armistead  v.  Butler; 
Ritchie  and  Wales  v.  Moor.  Surely,  these  cases  ought 
to  be  considered  as  leaving  this  point  no  longer  open  to 
question.  The  last  case  cited,  was  very  elaborately  argued, 
and,  I  have  no  doubt^  carefully  examined  by  the  Court. 
The  opening  counsel,  though  contending  very  ably  against 
the  general  doctrine,  admitted,  that  ^'  if  one  plaintiff  sue  for 
a  debt  due  to  him  individually^  the  defendant  cannot  set- 
off a  debt  due  him  from  the  plaintiff,  and  another  jointly." 
This  is  the  very  case  before  the  Court;  and  Judge  Roane, 
delivering  the  opinion  of  the  Court,  says  in  the  close  of 
his  remarks,  **This  view  of  the  case  is  decisive  of  the 
question^  unless  in  this  action  against  a  company,  we  are 
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1826.     authorised  to  allow  a  set-off  of  a  debt  due  to  an  iodlyidoal 
yj^!^  partner.     The  law  is  too  strongly  settled  in  the  negative, f 

Porter    and  h^s  been  too  often  recognised  by  this  Court,  to  autho* 
Nek«r?u.  ^^^^  ^^  ^^  ^^  '^  admitting  that  as  an  original  questioo^  it 
ought  to  have  been  settled  otherwise,  which  the  Court  is 
by  no  means  prepared  to  admif 

A  distinction  was  attempted  in  the  argument,  between 
joint  debts f  and  partnership  debts.  But,*  as  none  oC  the 
cases  acknowledge  such  distinction;  as  no  authority,  or 
dictum  even,  was  cited  in  snpport  of  it;  and  as  I  can  see 
no  difference  in  reason  between  the  two  cases;  I  am  for 
abiding  by  the  decisions;  being  always  unwilling  quitta 
movere. 

I  think  the  judgment  should  be  affirmed. 

The  other  Judges  concurred,  and  the  judgment  was  af- 
firmed.* 

•  The  Pkkhidejtt  aud  Judge  Carell^  absent. 
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5j^l  Nichols  and  others  v.  Covey,  &c.  1826, 

to"  June. 

^ .    Where  a  patent  is  ismied  in  pursuance  of  ihc  Act  of  1788,  (2  Rev.  Code^  434,) 

^^^Ql  wbioli  inohidea  in  its  general  eoursea,  a  prior  olahn,  it  does  not  past  to  the 
patentee  the  title  of  the  Commonwealth  in  and  to  the  lands  corered  by  such 
prior  claim,  subject  only  to  the  title,  whatever  it  may  be,  in  the  prior  claim- 
ant ;  but,  if  that  title  is  only  a  prior  entry,  and  becomes  vacated  by  neglect  to 
survey  and  return  the  plat,  any  one  may  lay  a  wariwtt  on  the  same,  as  in  other 
easet  of  vacant  and  unappropriated  lands. 
The  purchase  of  a  i^arrant  from  the  Commonwealth,  and  an  entry  in  conse- 
quence thereof,  is  not  a  purchase  of  the  land  itself,  until  the  entry  is  carried 
into  grant . 

This  was  an  appeal  from  the  Saperior  Court  of  Law  for 
M^^gomery  county,  where  Nichols  and  others  brought 
ejectment  against  Covey  and  others,  /or  a  messuage  and 
five  hundred  acres  of  land.  Issue  being  joined,  the  jury 
found  a  special  verdict  to  the  following  effect:  that  a  grant 
issued  to  Nichols  on  the  28th  day  of  March,  1796,  for 
45,000  acres,  by  a  survey  dated  12lh  of  June,  1795,  with 
this  exception,  that  *^  the  survey,  upon  which  this  grant  is 
founded,  includes  6,800  acres  of  prior  claims  (exclusive  of 
45,000  acres)  which,  having  a  prefi||ence  by  law  to  the 
warrant  and  right  upon  which  this  grant  is  founded,  liber- 
ty is  reserved  that  the  same  shall  be  firm  and  valid,  and 
may  be  carried  into  grant  or  grants,  and  this  grant  shall  be 
no  bar  in  either  law  or  equity  to  the  confirmation  of  the 
title  or  titles  to  the  same,  as  before  mentioned  and  reserved, 
with  the  appurtenances:"  that  on  the  18th  of  April,  1789, 
Hall  and  Graison  made  an  entry  in  the  surveyor's  office 
of  Montgomery  county,  for  100  acres  of  land,  and  the 
grant  issued  to  Nichols  above  mentioned  Includes  within 
its  boundaries  the  land  contained  in  the  aforesaid  entry: 
that  Hally  one  of  the  persons  mentioned  in  the  entry  afore- 
said, withdrew  the  said  entry,  and  made  an  entry  to  in- 
clude the  said  land,  in  his  own  name:  that  there  was  no 
survey  made  on  the  first  efttry  aforesaid  in  the  name  of 
Hall  and  Graison:  that  on  the  10th  of  February,  1809,  a 
survey  was  made  on  the  entry  made  in  the  name  of  Hall : 
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1826.    that  on  the  ,10th  of  April,  1815,  a  grant  issued  to  &0c%, 
,il^^  to  whom  Hall  had  assigned  his  entry:  that  the  land  coa- 
Nicholi    tained  in  the  last  mentioned  grant  lies  within  the  bouodarj 
cJJey.    of  the  grant  issued  to  Nichols^  the  lessor  of  the   plaiotiffj 
and  is  the  land  in  controversy:  that  Oodby  and   Cove^ 
were  in  possession  of  the  land  contained  in  the  grant  issued 
to  the  said  Godby^  on  the  19th  day  of  Norember,  1819: 
that  the  surveyor  of  Montgomery  county,  in  plalUng  cwa 
the  6,800  acres  of  prior  claims  mentioned  in  the  ^rst  roeo- 
tinned  grant,  took  into  estimation  the  claim  of  the  said 
Hall  and  Oraison  to  the  land  in  their  entry  as  aforesaid 
contained:  that  the  500  acres  of  land,  in  the  declaratioa 
mentioned,  is  part  of  the  land  contained  in  the  grant  afore- 
said to  Nichols^  and  includes  the  land  in  controversj,  Ac 
The  Court  gave  judgment  for  the  defendants,  and  the 
plaintiffs  appealed. 

Leighy  for  the  appellant. 

No  Counself  for  the  appellee. 

June  13.     Judge  Coalter  delivered  his  opinloD. 

The  question  in  this  case  is,  whether  a  patent,  issued  in 
pursuance  of  the  Act  of  1788,  (2  Rev.  Code,  434,)  which 
includes  in  its  general  courses  a  prior  claim,  is  to  be  con- 
sidered  as  passing  to  the  patentee,  the  title  of  the  Com- 
monwealth in  and  to  the  lands  covered  by  such  prior  claim, 
subject  only  to  the  title,  whatever  it  may  be  in  the  prior 
claimant;  so  that  if  that  title,  as  in  the  case  before  us,  is 
only  a  prior  entry,  subject  to  be  vacated  by  neglect  to  sur- 
vey, and  return  the  plat,  as  is  also  this 'case,  no  one  cao 
enter  therefor,  as  in  other  cases  of  lands  so  becoming  va- 
cant and  subject  to  future  entry  and  patent;  but,  that  the 
patentee  of  the  inclusive  survey,  is  to  hold  the  same  against 
all  the  world,  save  the  prior  claimant,  and  theparticuhr 
right  under  which  he  held. 
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In    the  case  before  us,  the  prior  claimant  forfeited  the     1826. 


right  he  then  claimed  by,  and  again  re-entered,  surveyed, 
and  obtained  a  patent  for  the  same  land,  for  which  the  in- 
clusive patentee  has  brought  his  ejectment,  claiming  to  re- 
cover the  lafid  under  his  patent  issued  as  aforesaid.  If 
any  other  person  had  a  right  to  enter  for  this  land,  after 
the  original  claim  became  vacated  as  aforesaid,  it  was 
equally  competent  for  the  original  claimant,  as  it  was  for 
the  patentee  of  the  inclusive  grant,  to  do  so. 

The  Commonwealth,  although  she  has  sold  and  received 
payment  for  the  warranty  by  which  an  entry  is  made^ 
has  never  sold  the  land  which  is  covered  by  it,  until  the 
entry  is  carried  into  grant.     The  warrant  may,  at  any  time, 
be  withdrawn,  either  before  or  after  the  entry  becomes  va- 
cant as  aforesaid,  and  may  be  again  applied,  either  in  the 
purchase  of  that,  or  any  other  vacant  and  unappropriated 
land.      No  taxes  can  be  charged  for  such  land,  until  it  is 
granted  to  some  one  by  patent.     Why  is  it  then,  that  the 
Commonwealth  shall  not  be  at  liberty  to  sell,  and  receive 
payment  for,  and  collect  taxes  on,  lands  included  within 
the  bounds  of  such  patent,  but  reserved  out  of  the  grant, 
remaining  unpaid  for  by  the  inclusive  patentee,  and  for 
which  he  is  in  no  wise  chargeable  for  taxes?  It  cannot 
arise  from  any  equity  in  the  Statute  in  his  favor.     He  says 
he  will  not  pay  for  it,  or  subject  himself  to  pay  taxes  for  it, 
because  the  Commonwealth  cannot,  grant  it  to  him;  and 
therefore  he  desires  that  it  may  be  reserved  out  of  his  grant, 
and  that  he  may  pay  only  for  the  residue,  and  be  taxed 
accordingly.     The  law  in  relation  to  surplus  lands  applies 
to  cases  where  the  patent  has  issued  for  the  whole  tract, 
and  can  only  be  extended  to  this  case,  on  the  postulate  that 
the  whole  passed;  but,  that  is  the  question  first. to  be  deci- 
ded.    There  may  be  no  mistake  or  fraud  in  the  surveyor 
in  this  case;  no  surplus  land,  if  this  prior  claim  is  excluded; 
and  that  remedy  on  behalf  of  the  Commonwealth,  can  only 
be  applied  within  a  given  time,  and  under  particular  cir- 
cumstances.    The  law,  too,  under  which  this  patent  is- 
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1886.    suedy  was  soon  found  to  be  product! re  of  frauds  and  mis- 

J^a^^  chiefs,  and  was  consequently  repealed;  so  that  I  think  a 

Nksbob    very  liberal,  or  what  might  be  called  an  equitable  construe- 

C^,    tion,  ought  not  to  be  given  to  it     The  party  gets  all  the 

land  be  paid  for,  or  for  which  be  is  chargeable  for  taxes, 

and  ought  to  be  satisfied. 

I  think,  therefore,  that  the  judgment  should  be  affirmed. 


1826. 
June, 
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The  other  Judges  concurred,  and  the  judgment  was  af- 
firmed. * 


4  968 

51  353 

61357 

81512 

8L  513 

lOL  339 

121  429 

18L  43() 

23g  756 

23g  758 

23g  759 

23g  763 

23g768 

83«  770 

23g  771 

U   9 

la  339 

la  345 


*  The  Pjibsidbvt  ibteDt. 


Starke's  Executors  v.  Littlepagb. 


Parol  etideooe  it  admiMible  to  impeaeh  evideooe  ander  kqI,  od  the  ground  of 
froud. 

The  rule  in  pari  delicto  potior  ett  conditU  defendentis,  does  not  app'jt  vbere 
the  poliey  of  the  law  requires  that  a  (rauduleut  or  rieious  ooaTejanoe  ibouM 
be  enforced }  and,  thereffore» 

Where  a  debtor  makes  a  fraudulent  oonvejanoe  of  hit  property » far  the  pur- 
poae  of  protecting  it  from  hit  creditort,  the  fraudulent  grantee  may  enforte 
luch  conveyance  b  a  Court  of  Law,  and  the  debtor  will  not  be  allowed  to  dc 
feat  the  claim,  by  proring  the  fraud.    Decided  by  ti^o  Judges  out  of  three* 

This  was  an  appeal  from  the  Superior  Court  of  HanoTer^ 
where  the  executors  of  Starke  brought  an  action  of  deti' 
nue  against  LittlepagCy  to  recover  certain  slaves.  *  Issue 
was  joined,  on  the  plea  of  non  detinet;  and  the  jury  found 
a  verdict  for  the  defendant.  At  the  trial,  the  plaioftiSs  fifled 
a  bill  of  exceptions  to  the  introduction  of  evidenob  on  the 
part  of  the  defendant,  to  prove  that  the  alleged  sale,  from 
the  latter  to  the  former,  was  a  fraudulent  transaction;  but  the 
Court  suffered  the  evidence  to  go  to  the  jury.     The  whole 
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case  is  so  fully  stated  in  the  opinions  which  follow,  that  a     1826. 
reference  to  them  will  be  sufficient.  .    ""f* 


Stanard^  for  the  appellants. 

Daniel  and  Leigh,  for  the  appellee. 

tTune  13.     Judge  Gbebn. 

This  was  an  action  by  the  ap]>ellants  against  the  appellee, 
for  sundry  slaves.     Upon  the  trial  of  the  issue  of  non  de^ 
tinet,  the  plaintifisgave  in  evidence  an  execution  of/V.  Fa, 
in  the  name  of  Mary  Norvell  against  John  C.  lAitlepage^ 
(the  defendant  in  this  cause,)  Thomas  Starke,  (the  testator 
of  the  plainiifis  in  this  cause,)  and  John  Starke,  on  which 
the  sheriff  returned  on  the  15th  of  December,  1798,  **  made 
on  this  execution  by  the  sale  of  negro  Judy  and  her  two 
ehildren,  Nancy  and  Maria,  purchased  by  Thomas  Starke, 
forty-fire  pounds.*'     They  also  produced  several  papers  in 
the  hand-writing  of  the  defendant,  and  signed  by  him,  one 
dated  April  2,  1804,  in  these  words:  **  I  do  hereby  certify, 
that  Judy  and  her  family,  that  are  now  in  my  possession, 
(and  were  some  years  ago  purchased  by  Major  Thomas 
Starke,  at  a  sheriff's  sale,)  are  held  by  me  on  the  same 
terms  that  they  have  been  for  some  years  past;  and  I  consi- 
der myself  bound  to  Major  Starke  for  the  hire  agreed  upon 
between  us  for  them."    Another,  dated  the  20th  of  March, 
1809,  in  these  words:  **  I  do  hereby  certify,  that  Judy  and 
her  family  are  now  in  my  possession,  and  were  purchased 
•  some  years  ago  at  a  sheriff's  sale,  by  Major  Thomas  Starke; 
are  held  by  me  on  the  same  terms  that  they  have  been  for 
some  years  past;  that  is  to  say,  I  am  to  pay  hire  for  them;" 
and  on  the  back  of  the  last  one,  in  these  words:    "  I  do 
hereby  acknowledge  and  renew  the  within  writing  or  agree- 
ment, between  Major  Thomas  Starke  and  myself    Given 
under  my  hand  and  seal,  this  27th  day  of  November,  1813;" 
and  another  at  the  foot  of  the  last  mentioned  writing,  in 
Vol.  IV.  47 
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1826.    these  words:  **  1  do  hereby  renew  and  re-acknowledge  the 

^^^^a^li,  above  and  within  writing.    Given  under  my  hand  and  seal, 

Staite'B    this  4th  day  of  November,  1813."      These  two  last  were 

^f?'     signed  and  sealed  by  the  defendant.     The  suit  was  insti- 

litUepage.  XMiei\y  March  24th,  1819. 

To  repel  this  evidence  of  title  offered  by  the  plaiotifls^ 
the  defendant  offered  to  introduce  the  parol  ackoowledg- 
ment  of  Thomas  Starke,  made  cotemporaneously  and  sub- 
sequently to  the  sale,  and  other  parol  evidence,  for  the  pur- 
pose of  proving,  that  the  purchase  by  the  plaintiff's  testa- 
tor of  the  slaves  in  the  sheriff's  return  n\entioned,  at 
the  said  sheriff's  sale,  was  not  a  real  and  l>ona  fide  pur- 
chase of  the  same,  but  was  made  with  the  defendant's  mo- 
ney, and  was  intended  by  the  said  plaintiff's  testator  and 
the  defendant,  as  a  cover  to  protect  the  said  defendant's 
property  from  execution  by  the  other  creditors  of  the  said 
defendant.  This  evidence  was  objected  to  as  incompetent 
by  the  plaintiffs;  but  the  Court  over-ruled  the  objection, 
theevidence  was  given  to  the  jury,  and  they  found  for  the 
defendant. 

The  evidence  offered  by  the  defendant,  is  objected  to  on 
two  ejrounds;  first,  that  it  was  not  competent  to  the  party 
to  give  parol  evidence  to  impearh  his  acknowledgment  of 
the  plaintiff's  title,  under  his  hand  and  seal;  and  secondly, 
that  he  could  not  give  in  evidence  his  and  Starke^s  fraud 
upon  his  creditors,  to  impeach  Starke^s  title,  under  the 
acknowledged  sale  to  him  by  the  sheriff  under  the  execu- 
tion. 

The  first  objection  is  well  founded  as  a  general  rule;  but 
has  no  effect  in  this  case.  If  the  defence,  grounded  upon  * 
the  alleged  fraud,  was  admissible,  then  the  evidence  to 
prove  the  fraud  was  also  admissible;  so  that  the  last  objec- 
tion to  the  admission  of  the  evidence,  is  the  only  real  ques- 
tion in  the  cause. 

This  objection,  I  think,  should  prevail.  The  proof  of 
the  sale  offered  by  the  plaintiffs  is  complete,  and  acknow- 
ledged by  the  defendant.      The  Statute  of  Frauds  avoids 
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fraudulent  transfers  of  property  only  against  creditors  or     1826. 
subsequent  purchasers,  leaving  them  to  operate  as  between   ^^J!!^^^ 
the  parties,  as  they  operated  at  the  common  Taw;  and  it  has    Surke'a 
been  determined  both  at  law  and  in  equity,  that  a  combina-        v. 
tion  between  the  plaintiff  and  defendant  to  defraud  credi-  ^"^^^cp^S®' 
^ors,  does  not  invalidate  the  legal  effect  which  the  transac- 
tion would  have,  as  between  the  parties,  if  there  had  been 
no  fraud.     The  maxim,  nemo  allegans  sitam  turpitudi- 
nem  est  audiendus,  once  applied  to  a  different  purpose, 
seems  to  be  justly  applicable  to  a  case  like  this. 

In  the  case  of  Hawes  v.  Leader y  Cro.  James,  270,  (re- 
ported also  in  Yelv,  196,  and  Brownloio^  \  12,)  this  point  has 
been  decided  at  law,  and  has  never  since  been  questioned, 
but  uniformly  recognised  as  good  law,  as  in  Orlabar  v. 
Harrison,  Cumb.  348,  by  Holt^  Chief  Justice.  In  that 
case,  the  intestate  of  the  defendant  granted  by  deed  to  the 
plaintiff,  all  his  goods  contained  in  a  schedule,  and  cove- 
nanted to  deliver  them  quietly  to  the  plaintiff.  After  the 
death  of  the  grantor,  the  grantee  brought  an  action  of  debt 
against  his  administrator,  for  the  goods  mentioned  in  the 
schedule.  The  defendant  pleaded,  that  his  intestate  was 
largely  indebted,  specifying  the  debts,  and  that  the  deed 
was  made  by  fraud  and  covin  between  his  intestate  and  the 
plaintiff,  to  deceive  those  creditors,  and  that  his  intestate, 
notwithstanding  the  deed,  used  and  occupied  the  goods 
during  his  life-time.  To  this  plea,  the  plaintiff  demurred, 
and  had  judgment  upon  the  merits. 

There  is  no  case  in  equity,  where  relief  has  been  given 
to  the  fraudulent  grantor  in  such  a  case,  except  in  that  of 
%Sustin  V.  Winston,  1  Hen.'&  Munf  33,  decided  by  a  di- 
vided Court.  The  relief  given  in  that  case,  was  founded 
upon  the  fact,  that  the  grantee,  a  creditor,  the  debtor  being 
in  distressed  circunistances,  had  availed  himself  of  his  pow- 
er over  him,  to  induce  the  debtor  to  unite  in  the  fraud;  the 
creditor  having  proposed  and  urged  the  execution  of  tlie 
scheme,  which  was  adopted  for  that  purpose.  No  circum- 
stance of  that  sort  is  suggested  in  this  case.     The  general 
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1826.    rule,  that  a  Court  of  Equity  will  give  no  relief  to  the  frau- 
*^""*      dulcnt  grantor  in  such  case,  is  affirmed  in  Cary*s  Rep.  18, 
in  which  it  is  said  to  be  a  maxim,  that,  Fraus  nan  est 


fallere  faHeniem^  and  by  the  decision  of  this  Court  in 
Liuiei>«ge.  £i^^op  V.  Estesy  (not  reported.) 

It  is  a  general  rule  that  **  in  pari  deiicto  potior  est 
conditio  defendtntis ;^^  and  this  was  the  principle  of  the 
civil  law.  ^^  Porro  autem^  si  et  dantis  et  txcipientis 
turpis  causa  sit,  possessorem  potiorem  esse^  et  ideo  repe- 
titionem  cessare.^'  Dig  Lib,  12,  tit.  5,  (b)  8.  But,  this 
rule  operates  only  in  cases,  where  the  refusal  of  the  Courts 
to  aid  either  party,  frustrates  the  object  of  the  transaction, 
and  takes  away  the  temptation  to  engage  in  contracts  con- 
tra bonos  mores,  or  violating  the  policy  of  the  laws.  If 
it  be  necessary,  in  order  to  discountenance  such  tfansac* 
tions,  to  enforce  such  a  contract  at  law,  or  to  relieve  against 
it  in  equity,  it  will  be  done,  though  both  the  parties  are 
in  pari  deticto.  The  party  is  not  allowed  to  allege  his 
own  turpitude  in  such  cases,  when  defendant  at  law,  or 
prevented  from  alleging  it  when  plaintiff  in  equity,  when- 
ever the  refusal  to  execute  the  contract  at  law,  or  the  refusal 
to  relieve  against  it  in  equity,  would  give  effect  to  the  ori- 
ginal purpose,  and  encourage  the  parties  engaging  in  such 
transactions.  Thus,  if  a  man  be  bound  upon  condition  to 
commit  a  crime,  the  contract  may  be  avoided  by  the  de- 
fendant. But,  if  a  feoffment  be  made  on  the  same  condi* 
tion,  it  is  good  and  unavoidable.  Co.  Litt.  206,  (b.)  One 
of  two  joint  wrong-doers  cannot  claim  contribution  against 
the  other,  at  law  or  in  equity;  and  a  bond  given  for  past 
cohabitation  will  not  be  relieVed  against  in  equity.  But, 
a  bond  given  for  future  cohabitation  is  void  at  law,  ( Wallace 
V.  Perkins,  3  Burr.  1508,)  and  would  in  general  be  relieved 
against  in  equity.  A  bond  or  contract,  in  consideration  of 
the  sale  of  an  office,  even  when  not  avoided  by  Statute, 
will  be  relieved  against  in  equity.  In  these,  and  many 
other  cases,  collected  in  the  notes  to  Fonblanque^s  Equity^ 
ch.  4,  sec.  4,  the  contract  is  enforced  or  avoided,  both  at 
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law  and  in  equity,  as  may  best  answer  the  purpose  of  dis-     1826. 
couraging  the  fraud,  or  contract  against  the  policy  of  the  ^^1^!^ 
law;  and  it  is  for  thi3  purpose,  and  not  because  the  defen-    Starke's 
dant  is,  in  such  cases^  strictly  entitled  on  his  own  account        9. ' 
to  be  discharged  from  his  contract,  that  the  rule  is  esta-  l-*"^^*B*- 
blished,  that  in  pari  delicto  potior  est  conditio  defen- 
dentis;  a  rule  which,  in  general,  discourages  vicious  con- 
tracts, but  which  is  not  enforced,  when  it  would  counteract 
this  policy  of  the  law. 

The  cases  of  Montefiori  v.  Montefioriy  1  Black.  363|  and 
Oay  V.  FTendony  2  Freem.  Rep.  H)l,  afford  a  good  illus- 
tration of  these  propositions.  In  the  first  case,  a  note  was 
given  by  t/^.  to  his  brother,  who  was  absent  to  be  married, 
to  give  him  the  appearance  of  being  in  better  circumstances 
than  he  was.  After  the  marriage,  •^.  re-claimed  this  note, 
and  arbitrators  awarded  it  to  be  given  up.  The  award  waa 
set  aside  as  palpably  against  law;  the  Court  holding  that 
when  upon  proposals  of  marriage,  third  persons  represent 
any  thing  material  in  a  light  different  from  the  truth,  even 
though  by  collusion  with  the  husband,  they  shall  make  it 
good  in  the  manner  In  which  they  represented  it. 

In  the  other  case,  a  brother  gave  ta  his  sister,  upon  her 
marriage,  150/.-  and  she  gave  her  bond^  to  him  privately, 
before  the  marriage,  to  return  it.  The  husband  died  with- 
out issue;  and  the  brother  sued  upon  the  bond  at  law.  She 
filed  a  bill  to  be  relieved,  on  the  gl-ound  of  the  fraud.  It 
was  argued  for  the  brother,  that  although  the  husband  or 
his  issue  might,  with  good  reason,  claim  relief  in  equity, 
yet  there  was  no  reason  why  she,  who  wm  particeps  frau- 
disy  should  be  relieved.  But,  the  plaintiff  was  relieved, 
notwithstanding  it  was  her  own  fraud. 

The  particeps  fraudis^  in  the  first  case,  recovered  at 
law,  and,  in  the  second,  was  relieved  in  equity,  because 
otherwise,  the  fraudulent  arrangement  would,  in  both  cases, 
have  had  its  intended  effect,  and  served  as  an  encourage- 
ment to  the  practice  of  similar  frauds.  To  prevent  this 
effect,  it  was  necessary  in  both  cases  to  reverse  the  general 
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1826.  rule,  that  in  pari  delicto  potior  est  conditio  defendentis. 

s^^!^!^l^  The  circumstance  that  third  persons  were  interested  had 

StArke'f  no  influence  upon  these  decisions;  certainly  not  on  the  last; 


ex  n. 
V. 


ioTj  no  person  was  or  could  be  interested,  but  she  who  was 
Littlcpv-  a  participator  in  the  fraud. 

The  case  of  Law  v.  Law^  3  P.  Wms.  391,  proceeds  upon 
the  same  principle.  In  that  case,  the  transaction  was  not 
intended  to  injure  or  defraud  any  third  person,  nor  was  it 
against  the  provisions  of  any  Statute,  but  was  contrary  to 
the  policy  of  the  common  law.  Nor  was  there  any  advan- 
tage taken  of  the  circumstances  of  the  one  party  by  the 
other;  nor  was  it  a  case  in  which  the  policy  of  the  violated 
law  was  to  protect  one  party  against  the  other;  nor  was 
there  the  slightest  inequality  in  the  demerits  of  the  parties; 
so  that  the  relief  given  in  Chancery  to  the  complainant^ 
could  have  been  founded  on  no  other  reason,  than  that  to 
vacate  such  contracts  by  the  active  interference  of  the  Court, 
was  the  only  effectual  means  of  discouraging  such  contracts. 
If  tho,  maxim  that  **m  pari  delicto  potior  est  conditio 
defendentis^*^  had  been  considered  as  inflexible,  or  only 
yielding  when  the  law  violated  was  intended  to  protect  one 
of  the  parties  against  the  other,  or  where  a  fraud  was  prac- 
tised on  third  persons;  no  relief  could  have  been  given  to 
the  plaintiff  in  that  case,  which  was  this:  A,  by  his  interest 
with  the  commissioners  of  the  excise,  procured  for  his  bro- 
ther B,  a  supervisor's  place  in  that  ofiice,  and  in  conside- 
ration thereof,  B.  gave  a  bond  for  the  payment  of  10/.  per 
annum  to  •^.  as  long  as  B.  should  continue  in  office.  B. 
died,  having  for  some  years  omitted  the  payment  of  the  10/. 
w?.  sued  on  the  bond  against  the  executrix  of  B.  who  filed 
her  bill  to  be  relieved  against  the  bond;  and  it  was  decreed 
to  be  delivered  up  as  a  fraud  upon  the  public;  not  because 
it  took  any  thing  from  the  public,  but  because  it  was  against 
the  policy  of  the  law. 

To  this  principle  too,  must  be  referred  the  jurisdiction 
of  a  Court  of  Equity,  to  compel  the  surrender  of  securi- 
ties given  for  money  won  at  unlawful  gaming.     In  such 
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cases,  the  turpitude  of  the  parties  is  precisely  equal,  and  1826.' 

there  is  no  other  foundation  for  the  jurisdiction  of  the  ^^!P^^ 

Court  interfering  actively  in  favor  of  the  plaintiflTy  but  that  St»rki$*8 
such  interference  promotes  effectually  the  policy  of  the     ^7' 

law.  Lktiepage. 

To  allow  a  fraudulent  debtor  conveying  his  property  to 
another,  with  intent  to  defraud  his  creditors,  to  allege  that 
fraud  for  the  purpose  of  avoiding  the  transfer,  would  be 
using  the  maxim  of  the  law  to  frustrate  the  policy  of  that 
very  maxim,  by  giving  full  effect  to  the  fraudulent  contri- 
vance of  the  parlies,  according  to  their  intent;  and  indeed, 
rather  to  enforce,  than  to  frustrate,  the  fraudulent  contract; 
and  debtors  might,  with  perfect  impunity,  practise  frauds 
upon  their  creditors.  I  think,  that  the  case  of  Hawes  v. 
Leaderj  Cro.  James,  270,  is  founded  on  sound  principles  of 
law  and  policy;  that  the  judgment  in  this  case  ought  to  be 
reversed;  and  a  new^ti'ial  had,  in  which  the  evidence  of  the 
fraud,  allowed  to  be  given  at  the  former  trial,  should  not 
be  admitted. 

Judge  COALTER. 

The  testator  of  the  appellants,  purchased  the  slaves  In 
question,  or  their  progenitors,  at  a  sheriff's  sale,  under  an 
execution  against  the  appellee,  about  twenty  years  before 
the  institution  of  this  suit,  with  the  money  of  the  appel- 
lee, and  under  a  fraudulent  agreement  between  them,  that 
the  appellee  should  continue  to  hold  the  possession,  ac- 
knowledging every  five  years  that  he  so  held  under  an 
agreement  of  some  kind  or  other,  and  Chat  he  was  to  pay 
hires,  in  order  to  cover  the  property  from  the  creditors  of 
the  appellee;  when  in  reality,  the  property  never  was  to 
be  claimed  by  the  testator,  nor  any  hires  to  be  paid. 

In  this  situation,  the  property  has  remained' as  aforesaid 
for  20  years,  and  until  the  death  of  the  testator.  His  exe- 
cutors, however,  finding  the  written  acknowledgments 
aforesaid,  amongst  his  papers,  have  thought  it  their  duty  to 
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1826.    sue  for  and  recover  the  slaves,  now  amounting^  men^  wo- 
^J^fJ^  men  and  children,  to  ten  or  twelve. 

Surkc^e  The  fact  of  this  combination,  was  strongly  inferrible 
**J[**  from  the  long  possession  of  the  appellee,  as  exhibited  in 
Littieptge.  ^^  proof  adduced  by  the  appellants,  under  mere  written 
acknowledgments  of  possession,  under  some  undefined  con- 
tract, and  some  agreement  for  hires,  without  specifying  to 
what  amount;  but  full  proof  of  the  whole  was  offered  by 
the  appellee,  and  admitted  by  the  Court;  and  the  question 
is,  whether  it  was  correctly  admitted. 

Let  us  suppose,  that  this  claim  was  set  up  by  the  testa- 
tor himself:  that  in  addition  to  the  fraud  he  had  been  aid- 
ing in  as  to  creditors,  he  was  seeking  to  violate  his  faith 
with  the  appellee,  and  recover  the  slaves;  and  that  ail  this 
had  appeared  from  his  own  shewing.  Would  it  be  a  case 
a  Court  of  Justice  ought  to  lend  him  their  aid?  On  the 
other  hand,  suppose  he  had  gotten  possession,  and  the  ap- 
pellee had  come  in  upon  the  same  evidence  to  regain  it 
Would  he  be  heard  ?  It  seems  to  me,  that  this  is  one  of  those 
cases,  in  which  the  Courts  ought  to  leave  the  parties  where 
they  leave  themselves.  They  ought  not  to  countenance 
or  aid  in  such  a  scandalous  transaction,  and  zXihoxxf^Yx  iher^ 
may  not  be  strictly  par  delictum^  (for  I  am  not  prepared 
to  say,  that  a  man  who,  under  the  guise  of  friendship,  will 
take  another's  money  and  purchase  in  property  for  him, 
under  circumstances  of  concealment,  be.  by  which  a  fal- 
ling man  seeks  to  postpone  his  creditors,  and  who  shall 
violate  that  confidence  and  take  the  property  to  iiimself,  is 
not  guijty  of  a  blacker  crime  than  his  necessitous  and  con- 
fiding neighbour,)  yet  it  must  be  admitted,  that  in  point  of 
law,  they  arc  to  be  considered  in  pari  delicto- 

But,  it  is  said,  that  we  must  aid  even  in  a  case  as  scan- 
dalous as  this,  by  way  of  punishment  on  the  fraudulent 
debtor,  and  as  a  salutary  means  of  enforcing  the  Isrw,  and 
preventing  such  combinations.  As  to  punishment^  if  that 
could  be  inflicted  with  some  regard  to  the  degree  of  the 
offence,  and  without  benefiting  him  without  whose- co-ope- 
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ration  it  could  not  have  been  committed,  and  whose  acqui-    1826. 
escenc^  and  countenance  may  have  been  a  strong  tenipta-  y^,p.>^-^ 
tion  to  carry  it  into  effect,  I  would  have  no  objection  to    Starke's 
see  an  adequate  punishment  imposed.     But,  the  particeps        ^, ' 
critniniSf  who  ought  also  to  share  in  the  punishment,  is  l^»*^n'*K*- 
not  a  proper  party  to  ask,  or  for  whose  benefit  to  inflict  it. 
As  it  regards  the  good  of  society,  I  much  doubt  whether 
the  example  of  a  Court,  sustaining  and  enforcing  such  a 
flagitious  claim,  thereby  shielding  it  as  it  were,  by  the 
cloak  of  the  law,  is  not  calculated  to  do  more  harm  than 
good.     No  man  could,  for  a  moment,  sustain  the  claim -of 
the  testator  to  these  slaves,  on  the  score  of  morality  or 
common  honesty^     fiut,  let  the  Courts  say,  that  he  ought 
to  punish  the  party  in  this  way,  for  his  attempt  to  defraud 
his  creditors,  and  would  not  this  at  once  hold  out  a  temp- 
tation to  the  wicked  and  guileful,  to  tamper  with  necessi- 
tous and  falling  men;  gain  their  confidence,  and  by  enter- 
ing into  their  schemes  of  this  kind,  get  a  fraudulent  claim 
on  their  property,  and  recover  it  for  themselves?     They 
would  be  assured,  if  not  entitled  to  praise  and  credit  for 
thus  punishing  him  by  taking  his  property,  that  they  would 
at  least  have  the  countenance  of  a  Court  in  doing  so. 

Two  cases  that  have  been  before  this  Court,  $dustin  r. 
Winston^  1  Hen.  &  Munf.  33,  and  Bishop  v.  Estes,  (not 
reported,)  are  sufficient  proofs  to  me,  that  no  temptation 
of  this  kind  ought  to  be  held  out  to  designing  men  to  en- 
trap the  necessitous  and  unwary. 

On  the  other  hand  it  may  be  said,  that  unless  he  can  do 
so,  the  debtor  may  enter  into  combinations  of  this  kind, 
with  impunity,  &c.  But,  this  will  not  be  so  in  general, 
because,  as  most  frequently  happens,  his  confederate  must 
be  put  in  possession;  for,  except  where  the  property  has 
been  changed,  as  in  this  case,  by  a  seizure  and  sale  of  a 
slerifif,  or  something  of  that  kind,  a  pretended  sale,  the 
seller  still  remaining  in  possession,  will  not  do.  The  frau- 
dulent debtor  frequently,  and  most  generally,  has  to  trust 
entirely  to  the  good  faith  of  his  confederate;  and  I  think 
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1826.  it  comports  most  with  the  dignity  of  the  law^  and  of  tbe 
^^JiH^^  Courts  of  Justice,  to  say  to  these  parties,  **  You  have  do 
8urke*t    business  here.     You  shall  not  call  on  a  Court  of  Law,  to 

t,.  '  enforce  a  contract  that  is  contrary  to  law.'* 
Uttiej^.  This  was  said  in  CoUim  v.  Blanton,  2  Wils.  307,  and 
it  seems  to  me,  is  the  better  course,  as  well  for  public  ex- 
ample, as  to  preserve  that  purity  which  belongs  to  the  er- 
mine of  a  Court  of  Justice,  and  whieh  no  polluted  band 
shall  be  permitted  to  soil.  In  the  case  of  wft^/tn  v.  FPtn- 
stoiif  I  Hen.  &  Munf.  33,  the  fraudulent  debtor  came  in 
to  be  relieved  against  the  fraudulent  purchaser,  who  had, 
partly  by  force  and  violence,  and  partly  otherwise,  gotten 
possession. 

The  maxim,  "  in  pari  delicto  potior  est  conditio  i/e- 
/endentisy^*  was  admitted  and  applied  by  Judge  Tuckeb 
to  that  case,  who  says,  that  without  undertaking  to  balance 
the  guilt  of  the  parties,  both  appear  so  culpable,  that  had 
•Austin  been  the  plaintiflT  and  Winston  the  defendant,  he 
should  have  held  him  as  little  entitled  to  tbe  aid  of  the 
Court  as  Winston.  The  other  Judges,  and  particularly 
Judge  Roane,  did  not  consider  it  a  case  oi  par  delictum^ 
but  that  fVinston  had  been  seduced  into  the  measure  by 
Austin,  But  for  this  circumstance,  I  take  it,  they  wooid 
have  concurred  throughout  with  Mr.  Tucker. 

The  maxims,  "  volenti  non  fit  injuriay^  and  **  in  pari 
delictOy  ^c.^'  have  been  sometimes  applied  to  cases  to  which 
they  do  not  belong;  as  in  Tomkins  v.  Bemet,  1  Salk.  22, 
and  so  it  was  attempted  to  be  applied  in  Clarke  v.  Sheet 
Cowp.  200;  in  Browning  v.  Morris,  lb.  790,  and  in  Smith 
V.  Bromley,  Doug.  670,  in  a  note.  But,  in  these  cases, 
there  was  not  par  delictum,  and  so  the  maxim  was  held 
not  to  apply. 

There  is  another  class  of  cases,  too,  in  which  it  does  not 
apply;  as  where  third  parties  will  be  defrauded,  or  public  po- 
licy evaded,  in  case  the  party  who  comes  in  shall  not  be  sus- 
tained. Thus>  it  is  of  great  consequence  to  the  public,  that 
marriages  should  be  fairly  and  freely  contracted;  and  so 
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marriage  brokage  bonds,  and  cases  where  a  bond  is  given,     1826. 
br  money  advanced,  to  induce  one  contracting  party  to  be-       "'**' 
lieve  that  the  other  is  in  better  circumstances,  though  there 
is  a  secret  contract  to  cancel  the  bond,  or  return  the  money. 
All  these  cases  are  properly  held  not  to  be  within  the  in-  "^"«P*^ 
fluence  of  the  maxim;  and  it  is  remarked  by  Judge  Roane, 
in  Austin  v.  Winston^  "  that  these  agreements  in  fraud 
of  marriage,  must  bind,  on  the  ground  that  you  pannot  put 
the  wife  in  statu  quo^  or  unmarry  the  parties;  and  mar- 
riage is  so  much  favoured  in  equity,  that  we  are  told,  3  P. 
fVms.  66,  that  it  is  a  case,  and  perhaps  the  only  case,  in 
equity,  in  which  a  particeps  critninis  is  permitted  to  avoid 
bis  own  acts;  so  highly  favoured  is  the  consideration  of 
marriage.*' 

The  doctrine  be  subscribes  to,  he  says,  is  this:    <<  That 
in  cases  of  equal  frauds  committed  against  third  persons, 
(when  the  parties  thereto  are  equally  guilty,  although  such 
frauds  operate  no  injury  to  the  rights  of  such  third  per- 
sons, and  create  no  rights  in  favor  of  the  parties  thereto, 
yet  in  that  case  possession  stands  for  the  rights  and  one 
volunteer  in  such  fraud  may,  as  against  his  equally  guilty 
eompanionj  retain  any  advantage  he  has  gained.      But, 
right  is  out  of  the  question;  and  if  the  turpitude  of  his  ad- 
versary is  done  away,  his  possession,  or  his  advantage  can- 
not avail  him.    He  does  not  stand  on  any  merit  of  his  own, 
but  merely  on  the  ground  of  the  incompetency  of  his  ad- 
versary to  be  received  or  countenanced  in  a  Court  qf  Jus- 
tice j  to  set  up  a  scandalous  pretension^  in  which  he  is 
e^}lMy  particeps  criminis,^^     Again,  he  says:  **  It  is  on 
all  hands  admitted,  as  a  general^  perhaps  universal  propo- 
sition, that  in  pari  delicto  potior  est  conditio  defenden- 
tis;  but,  in  the  application  of  this  rule,  some  important 
distinctions  have  been  solemnly  and  ably  settled.    It  is  said 
in  them,  that  the  prohibitions  enacted  by  positive  law,  in 
respect  to  contracts,  are  of  two  kinds;  1st,  to  prevent  weak 
and  necessitous  men  from  being  over-reached,  defrauded  or 
oppressed;  2d,  those  prohibitions  which  are  founded  in  rea- 
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1826.    sons  of  public  expedience;''  and  he  refers  to  Clarke  v.  Shee^ 
*j[^l^  Browning  v.  Morrisj  and  Smith  v.  Bromley.      Thus  it 
Starke's    would  seem,  that  but  for  the  circumstances  in  that  case^ 
*'\"'      which  were  deemed  by  him,  and  a  majority  of  the  Court, 
LitUeiMige.  guflScient  to  take  it  out  of  the  influence  of  the  maxim,  they 
would  have  permitted  possession^  however  acquired,  to 
stand  for  right,  and  would  not  have  heard  the  party.     But 
here,  the  possession  never  was  disturbed,  never  was  in- 
tended to  be  disturbed,  and  never  can  be  disturbed,  except 
by  the  aid  of  a  Court  of  Justice. 

The  case  of  Law  v.  LaWy  3  P.  Wms.  391,  where  a 
bond  was  given  to  one  for  his  influence  in  obtaining  a  place 
'  in  the  excise,  was  not  within  the  influence  of  the  maxim, 
because  of  the  great  interest  of  the  public  in  such  appoint- 
ments, and  that  they  should  not  be  influenced,  and  those 
having  the  appointments  deceived,  by  rocommendalions 
arising  from  interested  motives.  So  too,  in  cases  where 
relief  is  given  against  gaming  debts.  It  greatly  interests 
the  public  to  suppress  gaming.  The  parties  coming  for 
relief  in  such  cases,  though  parties  in  guilt  with  those  they 
come  against,  nevertheless  represent,  as  it  were,  the  inte- 
rest of  the  Cojnmon wealth;  and  such  cases  falJ  within  the 
reason  of  the  cases,  where  a  fraud  has  been  attempted  on  a 
third  person,  and  which  must  be  consummated  but  for  the 
aid  which  will  be  extended  to  the  part iceps  criminis.  In 
such  cases,  if  the  maxim  were  to  apply,  the  fraud  would 
take  eflect  on  the  innocent,  or  the  public  policy  would  be 
defeated.  But  in  this  case  whoever  holds  or  recovers  the 
property,  the  rights  of  the  creditors  are  equally  unaffected. 
Indeed,  the  continued  possession  of  Littlepage,  covered 
with  the  veil  of  gauze,  used  in  this  case,  was  much  less  cal- 
culated to  deceive  creditors,  than  if  the  possession  had  re- 
mained all  this  time  with  Starke,  he  secretly  paying  over 
a  reasonable  hire,  and  finally  lifting  the  veil  by  devising 
the  property  to  him,  as  he  probably  would  have  done  un- 
der these  circumstances.  But,  he  has  departed  this  life, 
without  taking  the  precaution  to  destroy  the  papers,  and  a 
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possession  which  he  oever  was  to  take,  and  never  intended    1826. 
to  take,  is  to  be  obtained  in  behalf  of  his  estate,  by  the  aid  ^^!fl^ 
of  a  Court  of  Justice.  Starke's 

I  have  placed  this  case  on  the  ground  of  a  suit  by  him,       V"' 
and  in  which  the  whole  case  is  made  out  by  the  evidence  ^rtUeptge. 
on  the  part  of  the  plaintiff;  for,  if  the  recovery  can  be  had 
in  the  case  before  us,  I  take  it  that  the  agreement  equally 
proves  that  it  could  be  had  in  that  case. 

The  case  of  Haives  v.  Leader^  Cro.  James,  270,  is  the 
only  case  I  can  find,  which  seems  in  conflict  with  the  view 
I  have  taken.     There  the  fraudulent  grantee  paid  20/.  for 
goods  worth  80/.  with  intent  between  the  seller  and  pur- 
chaser, to  defraud  the  creditors  of  the  vendor.     The  ven- 
dor gave  his  obligation  safely  to  keep  and  quietly  to  deli' 
ver  them  to  the  vendee,  and  bound  himself  in  40/.  to  do 
so.      He  died,  and  suit  was  brought  for  them  against  his 
executor.     The  plea  set  out  the  fraud  &c.  and  that  there 
were  debts  to  pay,  &c.  and  to  this  the  plaintiff  demurred^ 
and  it  was  adjudged  for  him.     That  case  differs  somewhat 
from  this.     In  that,  a  consideration,  though  an  inadequate 
one,  was  given,  and  there  was  a  covenatit  to  deliver.  Now 
it  has  frequently  happened,  that  a  sale,  though  for  value, 
is  nevertheless  fraudulent  and  void  as  to  creditors,  in  con- 
struction and  operation  of  law.     Several  causes  of  demur- 
rer were  assigned ;  but  on  which  of  them  it  was  decided,  is 
not  stated;  though  I  admit  there  can  bo  little  doubt,  that 
it  was  decided   on  the  fifth,  viz:  that  the  defendant  is  not 
such  a  person  as  is  enabled  to  plead  that  plea.     For,  the 
Statute  makes  the  deed  void  as  to  creditors,  but  not  against 
the  party  himself,  &c. 

There  seemed  to  be  doubts,  whether  tj^  executor,  in  fa- 
vor of  creditors,  was  not  entitled  to  set  aside  the  deed;  a 

doubt  which  was  settled  in  the  case  of  Orlabar  v , 

Cumb.  348,  and  which  seems  to  have  been  a  suit  in  Chan- 
cery brought  by  an  executor  to  set  aside  a  sale  of  that  kind, 
in  which  an  issue  was  directed  to  try  whether  two  bills  of 
sale  were  fraudulent.     Holt  said,  there  was  no  doubt  that 
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1886.    an  executor  or  admiQistrator  as  sueh^  shall  not  avoid  a  fran- 
*'^^'     dulent  bill  of  sale;  but,  when  he  is  a  principal  creditor,  as 
stmriLc'f   seemed  to  be  that  case,  then  it  may  be  doubtful.     But, 
^*^     however,  that  will  be  considered  in  equity,  not  here.    By 
'*  this,  I  understand  that  an  executor,  as  such,  cannot  bring 
a  suit  to  set  aside  a  fraudulent  bill  of  sale;  and  so  it  has  been 
uniformly  held.     The  creditor  has  a  right  to  go  against  the 
goods  directly,  not  through  the  executor  or  administrator. 
But,  if  the  goods  came  to  the  possession  of  the  executor 
or  administrator,  they  are  subject  to  the  executor  of  the 
creditor;  aod  this  case  in  Cro.  Jamesy  above  cited,  is  the 
only  one  I  can  find,  which  justifies  the  recovery  of  them 
from  the  executor  or  administrator.     The  question,  whe* 
ther  either  a  Court  of  Law  or  Equity  ought  to  aid  in  that 
recovery,  or  leave  the  parties  where  they  find  tbem,  is  one 
which  was  not  made,  and  seems  not  to  have  been  consi- 
derlsd,  in  that  case;  and  it  seems  to  me,  that  the  princi- 
ples of  the  late  decisions  are  better  calculated  to  preserve 
the  purity  of  justice,  and  that  there  are  few  cases  in  which 
it  would  be  more  proper  to  apply  the  maxim  than  in  this. 
In  this,  I  feel  confirmed  by  the  opinions  of  the  Judges  of 
this  Court  in  the  case  above  cited,  and  which  I  do  not  un- 
derstand is  at  all  opposed  by  the  late^^ase  o(  Bishop  v.  £!s^ 
teSy  (not  reported)  in  which  the  fraudulent  vendor  came  in 
on  the  ground  taken  in  Austin  v.  fTtfu/on,  but  failed  in 
making  out  his  case.     Indeed,  I  do  not  well  see  when  it 
can  be  applied,  if  not  in  such  a  case  as  this.     A  bond  is 
given  for  the  purpose  of  procuring  witnesses  not  to  attend 
on  a  criminal  prosecution.     This  consideration  was  held, 
in  Collins  v.  Blantonj  to  be  a  good  plea  in  bar  to  a  suit  on 
the  bond,  on  th^round  that  the  party  coming  into  Court 
on  such  a  contract,  will  not  be  aided.     Had  the  money 
been  paid,  the  other  party  could  not  have  come  in.  Would 
not  the  recovery  in  such  case  more  eflectually  punish  and 
prevent  the  offence  than  the  refusal  ?  The  refusal  of  the 
recovery  deprives  the  plaintiff  of  nothing,  takes  no  money 
from  him,  for  which  he  has  given  any  value,  and  so  pu- 
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nishment  falls  on  no  one;  not  even  on  him  who.  by  a  pro-    1826. 
mised  bribe,  caused  the  offence  to  be  committed.     But,  a  v>»-v^ 
recovery  would  have  punished  him,  who  was  the  tempter    Starke't 
to  the  wicked  act     It  is  then  laid  down,  that  whether  the       «. ' 
contract  is  void  by  the  Statute,  or  by  common  law,  makes  ^^^®P*8®- 
no  difference.     Courts  of  Justice  go  on  the  principle  oferi" 
forcing  contracts  not  injurious  to  society  ;  and  it  would 
be  absurd  to  say  they  shall  enforce  those  that  are.     It  is  on 
these  great  and  leading  principles  that  I  rely.     I  wish  to 
protect  the  Courts  from  hearing,  much  less  from  adjudge 
ingf  in  favor  of,  or  enforcing,  such  contracts;  to  scout  all 
such  parties  from  our  presence,  as  without  the  pak  of  the 
law,  and  not  entitled  to  the  least  consideration.     Such  a 
course,  it  seems  to  me,  is  best  calculated  to  reprobate  the 
offence,  and  prevent  its  commission. 

For  these  reasons,  though  I  confess  not  without  some 
doubts,  I  am  for  affirming  the  judgment 

Judge  Cabell  concurred  with  Judge  Green,  and  the 
judgment  was  reversed.* 

*  The  Presibkht  and  Jodge  Cabr  abient. 
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June, 


Eppes  V.  Thurman. 


When  a  p«rtj  has  obtained  an  injunction  from  the  Coart  (^Chancery  to  a  judf  • 
ment  at  law,  which  it  afU^'wardt  diiaolTed,  and  he  appeals  to  the  Court  of 
Appeals,  he  oannot  b«  required  to  give  seourity  for  the  amount  of  the  jodg- 
inent  injoioed,  but  only  for  such  costs  as  may  be  awarded  against  him  by  the 
Court  of  Appeals. 

Appeal  from  the  Lynchburg  Chancery  Court.  Eppet 
obtained  an  injunction  to  a  judgment  on  a  forthcoming 
bond,  obtained  by  Thurman^  which  injunction  was  after- 
wards dissolved;  and  Eppes  was  allowed  by  the  Court  of 
Chancery  to  appeal,  upon  giving  security  in  the  amount  of 
200  dollars. 

Johnson^  for  the  appellee,  obtained  a  rule  on  Eppes,  to 
shew  cause  why  he  should  not  give  other  security  for  the 
payment  of  the  judgment  injoined;  and  Leighj  on  behalf 
of  the  appellant,  having  shewn  cause,  the  question  was  ar- 
gued, and  the  following  opinion  of  the  Court  was  given. 

June  15,  Judge  Cabbll  delivered  the  opioioo  oi  the 
Court. 

Thurman  having  obtained  a  judgment  on  a  forfeited 
,  forthcoming  bond  against  Hartwtll  Eppes  and  Samuel 
Jordan^  Eppes  obtained  an  injunction  thereto  from  the 
Chancellor  of  the  Lynchburg  District  The  injunction 
was  dissolved  and  the  bill  dismissed.  Eppes  was  allowed 
by  the  Court  of  Chancery  an  appeal  to  this  Court,  on  his 
executing  an  appeal  bond  in  the  penalty  of  200  dollars, 
with  Samuel  Jordan  as  his  surety.  The  condition  o(  the 
appeal  bond,  aAer  reciting  the  decree,  the  appeal,  &c.  is  as 
follows:  **  Now,  if  the  said  Hartwell  Eppes  shall  prose- 
cute the  said  appeal  with  effect,  or  shall  perform  the  same, 
and  well  and  truly  pay  all  such  damages  and  costs  as  shall 
be  awarded  against  him  by  the  Court  of  Appeals,  in  case 
the  said  decree  shall  be  affirmed,  then  the  above  obligation 
to  be  void,  or  else  to  remain  in  full  force  and  virtue.'' 
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A  rule  has  been  given  by  Thurman  to  Eppes  to  shew    1826. 
cause  why  he  should  not  give  other  security  for  prosecu-  ^^!J^!^ 
ting  the  appeal;  and  it  is  contended  that  such  security  ought     Eppes 
to  be  given  on  two  grounds;  Ist,  that  in  a  case  like  this,  TUurman- 
(an  appeal  from  the  dissolution  of  an  injunction,  and  dis- 
mission of  the  bill,}  security  should  be  given  for  payment 
of  the  judgment  injoined;  and  2d,  that  the  surety  to  the 
appeal  bond  in  this  case  is  insuflScient. 

The  first  question  depends  on  the  sound  construction  of 
the  SOth  and  S\st  sections  of  the  66th  chapter  of  the  1st 
vol-  of  the  Revised  Code^  page  206.  The  51st  section  di- 
rects, that  appeals  from  the  Courts  of  Chancery  to  the  Court 
of  Appeals,  shall  be  granted  in  like  manner,  and  under  like 
regulations,  as  appeals  are  granted  from  the  County  Courts 
to  the  Court  of  Chancery,  by  the  SOth  section.  That  50th 
section  prescribes,  that  in  case  of  appeals  from  the  County 
Courts,  bonds  shall  be  given  ^'  in  a  reasonable  penalty,  with 
condition  to  satisfy  and  pay  the  amount  recovered  in  the 
County  Court  aforesaid,  and  all  costs,  and  to  perform  in  all 
things  the  said  decree,  or  final  order,  in  case  the  same  shall 
be  affirmed.'^  The  bond  thus  to  be  given,  is  to  have  re- 
spect to  what  the  appellant  was  bound  to  do,  or  what  was 
recovered  from  him,  by  the  decree  of  the  Court  appealed 
from. 

In  the  case  before  us,  there  was  nothing  in  the  decree  of 
the  Chancellor  which  bound  the  appellant  to  pay  the  judg- 
ment at  law.  There  was  nothing  recovered  froqfi  him  but 
costs.  The  appellant  had  a  right  to  appeal,  on  the  terms 
which  are  prescribed  by  law.  The  Court  of  Chancery 
could  not  add  to  those  terms;  and  much  less  can  this  Court, 
after  an  appeal  has  been  regularly  aUowed,  destroy  the  right 
thus  perfected,  by  exacting  terms  unknown  to  the  law.  We 
cannot,  therefore,  require  the  appellant  to  give  security  to 
pay  the  judgment  at  law  that  was  injoined  in  this  case. 

But,  the  Court  is  of  opinion  that  Samuel  Jordan  is  not 
a  sufficient  surety,  and  that  the  appeal  should  be  dimissed, 
unless  some  other  sufficient  security  be  given. 
Vol.  IV.  "  49 
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1820.        ,S,g? 

July, 


Jokes  v.  Raine. 


^VllC^e  a  judgnient  ofa  County  CouK  is  appealed  from,  and  reveraed  and  seat 
back  for  a  new  trial,  bj  the  Saperior  Court,  from  whiah  judgment  of  re^enal, 
there  is  an  appeal  to  the  Court  of  Appeals ;  and  before  bond  and  secnritjare 
given  on  tliis  appeal,  the  cause  goes  back  to  the  County  Court,  is  again  re- 
versed by  the  Su|ierior  Court,  and  a  second  appeal  taken  to  the  Court  o€ 
Appeals  {  on  this  last  appeal,  it  is  competent  for  this  Court  to  enquire  Into 
the  propriety  of  the  first  judgment. 

A  j(nnt  judgment  cannot  be  reverted  as  to  one  defendant,  and  affirmed  u  to 
the  other. 

The  principal  obligor  in  a  bond  Mtnnot  be  a  witness  for  his  surety  jointly  boond 
with  hiro,  because  the  latter  would  hare  recourse  against  the  former  for  the 
whole  recovery  against  him,  including  all  subsequeht  costs  expended  by  him. 

An  interested  witness,  who  has  been  examined  on  a  former  trial  without  being 
released,  may  be  rendered  competent  on  a  subsequent  trial,  by  a  release. 
The  objeaion  will  only  go  to  his  credit. 

This  was  an  appeal  from  the  Superior  Court  of  Cumber- 
land county.  The  case  is  fully  stated  in  the  followiog  opi- 
nion. 


Cally  for  the  appellant. 

S.  Taylor^  for  the  appellee. 

July  19.     Judge  Coalteb  delivered  his  opinion,  in 
which  the  other  Judges  concurred.* 

Jones  moved  in  the  County  Court  against  Blake  B. 
Woodson  and  John  Raine^  for  an  award  of  execution  on 
a  delivery  bond.  Notice  to  both  was  proved;  but  Wood- 
son  did  not  appear.  Raine  appeared,  and  pleaded  nan  est 
factum^  and  a  jury  were  instanter  sworn.  Heivry  Ji. 
Ligon  was  the  deputy  sheriff  who  took  the  bond,  and  was 
examined  by  the  plaintiff  as  a  witness.  After  he  was  ex- 
amined, he  was  objected  to  on  the  score  of  interest;  and 
thereupon  both  he  and  the  sheriff  were  released  by  the 

*  The  PABSiosirr  and  Judge  Cabell  absent. 
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plaintiff,  as  the  record  says,  and  then  the  witness  was  again     1826. 
examined.     The  jury  found  a  verdict  for  the  plaintiff,  if  y^J!J^ 
the  witness  was  legally  received  by  the  Court,  if  not,  for     Jones 
the  defendant.  The  judgment  is  then  entered,  either  against     R^e. 
both  defendants,  or  against  the  defendant  Raine  alone. 
Both  defendants  apply  for  a  supersedeas  to  the  Superior 
Court  of  Law,  allegth^  that  a  judgment  was  obtained 
against  both,  which  was  awarded;  and  the  cause  coming  on 
to  be  heard,  the  Superior  Court  was  of  opinion,  that  the 
verdict  of  the  jury,  and  proceedings  set  out  in  the  bill  of 
exceptions,  did  not  contain  sufficient  certainty  to  enable  the 
Court  to  ascertain  whether  judgment  ought  to  be  given  for 
the  plaintiff,  or  the  defendant  John  Raine.     The  judgment 
as  to  Raine  was  therefore  reversed,  and  the  cause  remand- 
ed to  the  County  Court  for  a  new  trial  as  to  him;  and  being 
of  opinion  that  there  was  no  error  in  the  judgment  as  to 
Woodson^  affirmed  it  as  to  him,  with  damages  and  costs, 
and  gave  judgment  for  Raine  for  his  costs  in  prosecuting 
the  supersedeas. 

To  this  judgment  Jones  obtained  a  supersedeas  from  this 
Court,  but  not  until  the  22d  of  December,  1822.  He  gave 
bond  on  the  6th  of  January,  1823.  The  first  judgment  in 
the  County  Court  was  on  the  25th  of  December,  1820;  that 
of  the  Superior  Court,  on  the  4th  of  October,  1821.  There 
is  an  appeal  also  depending,  the  record  in  which  copies  the 
same  proceedings,  with  some  slight,  and  others  important 
variations,  down  to  the  judgment  of  the  Superior  Court 
above  mentioned;  and- then  it  proceeds  to  state,  that  at  a 
quarterly  Court  continued  and  held  for  Cumberland  county, 
on  the  22d  day  of  October,  1821,  this  cause  came  back 
from  the  Superior  Court,  with  the  instructions  of  the  Judge, 
&c.  and  the  defendant  moved  the  Court  for  a  continuance, 
which  was  over-ruled,  and  a  bill  of  exceptions  taken. 

The  exceptions  state,  that  the  defendant  Raine  moved 
for  a  continuance,  on  an  affidavit j  that  Blake  B.  JVoodso7i 
was  a  material  witness  for  him,  had  been  duly  summoned, 
&c.  but  was  absent,  &c.  but  it  appearing  to  the  Court  that 
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1826.    he  was  the  same  Blake  B,  Woodson j  who  was  a  ccKobligor 
^jj^^[^  with  the  defendant  in  the  bond,  the  motion  was  over-ruled. 
Jones     There  was  a  jury  sworn  to  try  the  issue;  and  thereupon 
Rioiie.     the  plaintiff  released  Ligon  and  the  high  sheriff,  and  then 
introduced  Ligon  as  a  witness  to  prove  the  acknowledg- 
ment of  Raine  to  the  bond,  which  was  objected  iOf  but 
the  objection  was  over-ruled,  and  an  Exception  taken.    The 
objection  was,  that  he  had  been  examined  on  the  first  trial, 
before  he  was  released,  &c. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  judg- 
ment thereupon  was  entered  against  the  defendant  Raint; 
a  motion  for  a  new  trial  being  over-ruled,  as  well  as  several 
objections  taken  to  the  form  of  the  bond,  the  execution  and 
sheriff's  return. 

To  this  judgment,  another  supersedeas  was  obtained 
from  the  Superior  Court;  which  coming  on  to  be  heard,  on 
the  1st  of  October,  1882,  that  Court  over-ruled  the  objec- 
tions taken  to  the  bond,  return,  &ic.  But,  being  of  opin- 
ion, that  Ligon  was  an  incompetent  witness,  and  that 
IVoodson^  though  a  co-obligor,  yet,  there  being  a  judg' 
7nent  against  him,  as  he  could  not  therefore  be  m^de  bet- 
ter or  worse  by  the  proceeding  as  to  Raine,  was  a  compe- 
tent witness  for  him;  and  so  the  Court  erred  in  not  grant- 
ing a  continuance.  The  judgment  of  the  County  Court, 
on  these  grounds,  was  reversed,  &c.  and  sent  back  for  a 
new  trial,  with  directions,  that  the  testimony  of  Ligon 
was  not  to  be  heard,  but  that  of  Blake  B.  Woodson  may, 
unless  objected  to  for  some  legal  cause  not  now  appearing. 
From  this  judgment  an  appeal  was  prayed  to  this  Court  by 
JoneSj  and  allowed. 

The  record  in  this  appeal,  as  sent  to  this  Court, ^hews 
that  the  first  judgment  was  against  Raine  only.  This  is 
probably  a  mistake  on  the  record;  not  only  because  other 
trivial  variances  appear,  but  because  both  parties  admit  in 
their  first  petition,  that  the  first  judgment  was  against  both, 
(though  from  the  record  in  the  supersedeas^  that  seems 
doubtful,)  but,  because  in  both  records,  the  judgments  of 
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the    Superior  Court,  speak  of  the  first  judgment  being    1826. 
against  both.     At  present,  I  will  take  it  to  be  so.  v^^^-J^ 

Thus  it  seems,  as  far  as  the  first  judgment  of  reversal     Jones 
goes,  that  case  is  before  the  Court,  as  well  on  the  appeal     R^e. 
taken  as  last  mentioned,  as  by  a  writ  of  supersedeas  to  the 
first  judgment  of  reversal,  obtained  since  the  appeal.    This 
^s   surely  irregular.     Flad  this  supersedeas  been  obtained 
before  the  second  trial  in  the  County  Court,  it  would  have 
stopped  the  proceedings  there,  until  the  decision  here  upon 
that  supersedeas.     But,  that  is  obtained  after  the  appeal 
from  the  second  judgement  of  the  Superior  Court,  revers- 
ing the  second  judgment  of  the  County  Court,  is  taken, 
and  which  brought  up  the  whole  case.    The  first  judgment 
of  reversal  was  acquiesced  in,  until  after  the  second  trial 
in  the  County  Court;  and  a  novel  case  would  have  been 
presented,  had  the  second  verdict  been  for  the  defendant. 
But,  can  a  party,  after  so  far  submitting  to  a  judgment  of 
reversal,  which  does  not  finally  end  the  controversy,  but 
orders  a  new  trial,  bring  up  tl>e  first  judgment  of  reversal, 
so  as  to  have  it  reversed,  and  judgment  for  the  plaintiff, 
without  connecting  with  it  the  after-proceedings?  It  would 
seem  to  me,  that  he  could  not,  unless  it  was  brought  here 
before  the  trial,  and  verdict  had  in  pursuance  of  the  re- 
Tersing  judgment,  and  which  would  supersede  and  stop 
those  proceedings.     After  that,  it  must  stand  in  the  whole 
proceedings,  to  be  brought  up  by  appeal  or  supersedeas. 
It  results,  then,  that  the  supersedeas  must  be  quashed,  as 
improvidently  issued,  and  at  the  costs  of  the  plaintiff. 

The  case  then  rests  on  the  record  in  the  appeal.  But, 
that  record  presents  another  singular  case.  ^.The  first  judg- 
ment of  the  County  Court,  (as  is  now  supposed,)  was 
against  Woodson^  the  princypal  in  the  delivery  bond,  by 
default,  and  against  Raine  his  surety,  after  defence  on  a 
plea  of  nan  est  factum.  This  judgment  was  brought  be- 
fore the  Superior  Court  on  a  supersedeas^  at  the  instance 
of  both  the  defendants.  It  was  affirmed  as  to  JVoodson^ 
with  damages  and  costs,  but  reversed  as  to  Raine^  and  costs 
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1826,  given  to  him.  This  was  clearly  erroneous.  The  judg- 
^^^^^  ment  was  joint  and  an  entire  thing,  and  could  not  be  re- 
versed as  to  one,  and  affirmed  as  to  the  other.  But,  can 
we  look  to  this  error  now,  it  not  being  brought  before  us 
until  after  the  second  trial  in  the  County  Court?  It  seems 
to  me  that  we  must  do  so,  otherwise,  there  may  be  two 
distinct  judgments,  and  for  different  amounts,  against  two 
parties  to  a  joint  suit.  But,  it  seems  fully  settled  by  this 
Court  in  various  cases,  that  we  can  and  must  enquire  into 
the  propriety  of  the  first  judgment  of  reversal.  Knox  v. 
Garland^  2  Call,  242.  Robinson  v.  Oainesy  3  Call,  243. 
Biggers  v.  J^ldersony  1  Hen.  &  Munf.  54.  Fisher  v. 
Duncan^  1  Hen.  &  Munf.  563.  Lyons  v.  Gregory^  3 
Hen.  &  Munf.  237.  There  the  point  was  expressly  made, 
^'  tliat  it  was  too  late  to  affirm  the  first  judgment  of  the 
County  Court,"  &.c.  This  objection  was  over-ruled,  and 
the  first  judgment  of  the  County  Court  was  affirmed,  with 
damages  from  the  date  of  the  first  writ  of  supersedeas » 
This  was  the  first  case  in  which  the  question  as  to  the  dama- 
ges, seems  to  have  been  expressly  decided.  The  case  of 
Ilorrel  v.  AP^lexanderf  3  Rand.  94,  was  also  decided  on 
the  same  ground.  Had  the  judgment  been  reversed  as  to 
both,  then  IVoodson  would  have  been  a  party  to  the  suit 
which  went  back  and  was  tried,  at  the  second  trial,  and  on 
no  account  could  have  been  a  witness.  But,  this  must  be 
taken  to  have  been  his  situation  in  point  of  law.  The  only 
doubt  as  to  his  competency,  arises  from  the  severance  of 
the  parties  by  the  reversing  judgment,  leaving  JVoodson 
indifferent,  and  not  interested,  as  is  supposed,  even  as  to 
the  costs  accruing  in  the  suit  subsequent  to  the  affirmance 
against  him.  But,  even  if  this  improper  severance  must 
remain  uncorrected,  because  that  judgment  was  not  brought 
here  until  after  the  second  trial  in  the  County  Court,  is  it 
true,  that  Raine^  if  he  should  be  finally  cast,  would  not 
have  recourse  against  his  principal  for  the  whole  recovery 
against  him,  including  as  well  all  subsequent  costs  recov- 
ered against;  as  all  expended  by,  him?  I  think  he  would; 
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and  therefore,  in  this  view,  Woodson  would  be  interested  1826. 
to  the  extent  of  those  costs,  which  is  a  sufficient  interest  to  ^^^^^ 
exclude  him  as  a  witness. 

I  am  also  of  opinion,  as  well  on  the  authority  of  the 
case  of  Callow  v.  Mime^  2  Vern.  1472,  as  other  cases, 
that  although  the  circumstance,  that  Ligon  was  interested, 
and  an  incompetent  witness  when  he  was  first  examined, 
ought  to  go  very  strongly  to  his  credit^  on  his  second  ex- 
amination after  the  release  in  the  proceedings  mentioned, 
that  yet  that  release  restored  him  to  his  competency,  and 
he  was  then  properly  examined. 

As  to  the  first  judgment  of  the  County  Court,  if  that 
Vf^as  a  joint  judgment  against  Woodson  and  Raine^  I  think 
thcnre  was  no  error  in  it,  and  that  the  verdict  and  proceed- 
ings justified  such  judgment;  and  that,  consequently,  ac- 
<;ording  to  the  cases  above  cited,  both  judgments  of  the 
Superior  Court,  and  all  the  proceedings  subsequent  to  the 
first  judgment  of  the  County  Court,  ought  to  be  reversed 
and  set  aside,  and  that  the  first  judgment  of  the  County 
Court  ought  to  be  affirmed,  with  damages  from  the  date  of 
the  first  supersedeaSf  and  costs;  in  which,  it  seems  to  me, 
all  the  costs  of  the  appellant  in  the  County  Court,  subse- 
quent to  the  first  judgment,  ought  to  be  taxed. 

But  if,  as  the  record  now  before  us  purports,  the  first 
judgment  was  against  Raine  only,  and  not  against  Wood- 
son also,  then  I  think  that  judgment  was  erroneous  for 
that  cause;  and  therefore,  as  was  done  in  the  case  of  Fish- 
er V.  Duncan^  1  Hen.  &  Munf.  563,  above  cited,  that  judg- 
ment ought  also  to  be  reversed,  with  costs  to  the  appellee 
RainCy  and  judgment  entered  for  the  appellant  on  the  bond, 
as  it  ought  to  have  been,  against  both  Woodson  and  Raine. 
The  parties  must,  by  consent  or  otherwise,  ascertain  the 
fact,  whether  the  first  judgment  was  joint  against  both,  or 
only  against  Raine^  in  order  to  enable  us  to  enter  either 
the  one  or  the  other  of  the  judgments  above,  as  that  fact 
shall  turn  out. 
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1826.  MOSELET  V.    BoUSH^  &C. 

Jtdy, 

The  Aet  aathoritbg  an  awefsoMnt  for  paTing  the  streets  of  Norfi>lk«  does  not 
impose  a  Hen  upoa  the  lots  in  the  borough,  for  the  payment  of  the  assew- 
ment,  but  gives  a  personal  remedy  only,  against  the  freeholders  in  posses* 
sioo,  and  not  agamst  reversioners  and  remainder-men. 

Where  one  man  pays  money  for  another  at  his  request,  the  latter  eanooc  reatst 
the  re-payment  of  it  on  the  ground  (hat  the  original  debt  was  not  legally 
due. 

The  assignee  of  a  chote  m  action,  has  not  a  right,  in  all  c<ue»t  to  eome  into  a 
Court  of  Equity,  upon  the  mere  ground  that  he  cannot  sue  in  his  own  name, 
at  laws  but  it  must  appear  that  he  is  prevented  from  suing  at  law  in  the  name 
of  the  assignor,  or  that  the  assignor  himself  would  have  had  a  right,  if  he  had 
not  assigned,  to  go  into  a  Court  of  Equity.    Per  Gbuh,  Judge. 

Appeal  from  the  Chancery  Court  of  Williamsburg.    The 
following  opinion  is  a  sufficient  report  of  the  case. 

Leighf  for  the  appellant. 

Scott,  for  the  appellee. 

July  21.     Judge  Green. 

The  appellant  filed  his  bill  and  amended  bill,  in  the  Wil- 
liamsburg  Chancery,  stating  that  he  was  the  sergeant  of  the 
borough  of  Norfolk,  and  as  such  authorised  and  bound  to 
collect  the  sums  assessed  upon  the  land-holders  of  Norfolk, 
for  the  paving  of  the  streets,  under  an  Act  of  Assembly: 
that  Wilson  Boush^  the  holder  of  72  feet  of  land  on  Cburd) 
street,  had  been  duly  assessed  under  that  Act,  to  the  pay- 
ment of  $  18T  92:  that  this  sum,  with  others  assessed  upon 
other  persons,  was  directed  by  the  proper  authority  to  be 
collected  and  paid  to  Elzey  Burroughs,  who  had  paved  the 
street:  that  at  the  request  of  Boush,  and  upon  his  promise 
to  re-pay  him,  he  had  paid  the  said  sum  of  money  to  Bur-^ 
roughs,  who  thereupon  assigned  his  claim  to  the  complain- 
ant: that  he  instituted  a  suit  at  law  against  Boush,  and  up- 
on the  trial,  offered  evidence  tending  to  prove  Boush^s  re- 
quest to  him  to  pay  the  money;  whereupon,  the  Court  de- 
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cided,  that  Boush  was  not  liable  to  pay  the  assessment,  be-    1826. 
cause  it  appeared  that  he  had  but  a  life-estate  in  the  Jot,  in     ^"^^' 
respect  of  which  the  assessnr»ent  was  made;  the  reversion    Moseiey 
in  fee  being  in  his  daughter  Frances  Maria:  that  he  has  gp^J;  ^^ 
no  means,  at  law,  to  assert  his  claim,  either  against  Boush 
or  his  daughter,  who  are^  in  equity,  either  separately  or 
jointly,  in  proportion  to  their  respective  interests  in  the 
lot,  benefited  by  the  paving  of  the  street,  liable  to  pay  the 
amount  of  the  demand.     He  makes  Boushy  his  daughter, 
Surroughsj  and  the  borough  of  Norfolk,  defendants,  and 
prays  general  relief.     The  case  came  on  as  to  Boush  and 
his  daughter,  upon  the  bill  taken  pro  confesso  for  want  of 
appearance.    The  Act  of  Assembly,  the  assessment,  and  or- 
der of  Court  authorising  it,  and  the  petition  of  sundry  per- 
sons, of  whom  Boush  was  one,  to  the  Mayor,  Recorder 
and  Aldermen  of  the  borough  of  Norfolk,  praying  for  an 
order  to  pave  the  street  in  question,  in  pursuance  of  the 
Act  of  Assembly,  are  exhibits  in  the  cause. 

The  first  section  of  the  Act  empowers  the  Court  of  Nor- 
folk borough  to  cause  any  street,  or  part  of  a  street,  in  Nor- 
folk, to  be  paved,  whenever  they  may  deem  it  proper,  or 
whenev^  the  owners  of  loiSy  or  a  majority  of  them,  on 
such  street,  or  part  of  a  street,  shall  petition  them  to  do  so. 
The  4th  section  provides  for  apportioning  the  expense  of 
paying,  between  the  individual  proprietors  of  the  lots  on 
the  street  so  paved.  The  5th  section  directs  the  collector 
of  the  taxes  of  the  corporation,  so  soon  as  the  paving  is  be- 
gun, to  levy  by  distress  and  sale,  as  in  case  of  public  taxes, 
on  each  owner  of  a  lot  on  the  street  to  be  paved,  one  dol- 
lar per  foot  front  of  the  lot  which  he  or  she  may  hold;  and 
if  the  sum  so  levied  be  not  sufficient  to  complete  (he  paving, 
the  Court  may,  upon  the  application  of  a  majority  of  the 
land-holders^  make  such  addition  to  the  expense,  as  may 
appear  just  and  reasonable;  and  so  soon  as  the  pavement  is 
completed,  and  the  committee  have  apportioned  the  ex- 
pense, the  collector  is  directed  to  proceed,  in  like  manner, 
to  collect  from  each  lot-holder  the  balance  due  from  him. 
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\.  The  6lli  section  provides  that  if  the  our^er  q/'any  &]/ shall 
reside  out  of  the  corporation,  or  the  lot  be  not  in  the  occu- 
L.y  palion  of  the  proprielur,  the  tenant  in  possession  shall  be 
ito  answerable  for  the  expense  aforesaid,  to  be  deducted  from 
the  next  rent,  if  he  be  tenant  from  year  to  year;  or  if  he 
be  tenant  for  a  term  of  years,  from  the  rent  to  become  due 
for  the  last  year  of  the  term.  The  7lh  section  provides, 
that  if  the  lot  be  vacani,  and  tht  proprietor  hu  no  pro- 
perty within  the  corjioration  subject  to  distress,  the  collec- 
tor may,  upon  motion  in  tlie  name  of  the  corporation,  re- 
cover the  amount  assessed  against  him. 

One  of  the  grounds  upon  which  the  appellant  insists  that 
a  Court  of  Equity  has  jurisdiction  in  this  case,  is,  that  the 
Act  imposes  a  lien  upon  the  lot  itself,  for  the  payment  of 
the  assessment;  and  that  this  creates  an  equity  between  the 
tenant  for  life  and  remainder-man,  to  contribute  rateably  to 
the  discharge  of  this  Hen.  If  this  were  true,  the  Court 
would  have  an  unquestionable  jurisdiction  to  enforce  the 
lien,  and  to  compel  contribution.  There  is  not,  however, 
a  single  provision  of  the  Act,  which  countenances  the  idea 
that  it  was  intended  to  subject  the  lot  itself  to  a  lien  for 
the  payment  of  the  assessment.  On  the  contrary,  all  the 
provisions  of  the  Act  shew  that  it  was  intended  to  impose 
nothing  but  a  personal  liability  upon  the  person,  whoever 
it  might  he,  liable  to  the  payment  of  the  sum  assessed.  It 
eubjtcts  his  property  lo  distress  and  sale,  as  for  public  taxes. 
This  extends  only  to  personal  property;  and  if  he  has  no 
property  liable  to  distress,  then  it  subjects  him  to  a  per- 
sonal judgment  on  motion;  and  these  are  the  only  remedies 
provided  by  the  Act.  There  was,  therefore,  no  lien  on  the 
lot;  nor  could  any  moral  or  equitable  obligation,  upon  any 
parly,  arise  out  of  this  Act.  It  is  a  matter  of  strict  law. 
The  party  liable,  whether  the  tenant  for  life,  or  the  rever- 
sioner, or  both,  was  liable  only  by  virtue  of  the  Act,  aad 
as  the  Act  prescribed;  that  \°;' personally. 

There  is  some  drdiculty  in  ascertaining  what  description 
of  persons  was  intended  to  be  responsible  for  the  expenses 
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of  paving.  The  Act  describes  the  persons  intended  to  be  1826. 
made  so  liable,  by  various  terms,  **  owners  of  lots/'  "in-  ^^^.^^ 
dividual  proprietors  of  lots,"  **  land-holders,"  "lot-hold-  Moseley 
ers,"  "the  proprietors."  These  terms  are  used  as  syno-  Bou8h,&c. 
Dymous  through  the  Act;  and  upon  the  whole,  I  think  there 
is  enough  in  the  Act  to  shew,  that  freeholders  in  posses- 
sion\  whether  seised  in  fee  simple,  or  of  a  lesser  estate, 
i^ere  intended  to  be  subjected  to  the  payment  of  the  ex- 
pense of  paving.  The  Act  dTstinguishes  between  \\\q  pro- 
prietor and  the  tenant  in  possession^  from  year  to  year  or 
for  a  term  of  years:  making  the  former  personally  liable  in 
all  cases,  unless  there  be  such  a  tenant  in  possession;  in 
which  case,  the  latter  is  made  personally  liable  in  the  first 
instance,  with  a  right  to  retain  against  the  landlord  out  of 
the  rents.  The  Act,  by  various  synonymous  terms  used 
to  describe  the  person  intended  to  be  liable  to  assessment, 
meant  any  one  seised  of  the  land,  or  having  any  title  there- 
to, other  than  as  a  tenant  for  years.  Boush  was,  therefore, 
liable  on  this  ground;  his  property  might  have  been  dis- 
trained; and  it  is  not  alleged  that  he  had  none  liable  to  dis- 
tress; or  a  judgment  might  have  been  had  against  him, 
upon  motion,  in  the  name  of  the  corporation;  or  if  not, 
then  Moseley  had  a  clear  remedy  against  him  at  law,  upon 
the  ground  that  he  had  paid  money  at  his  request,  and  upon 
his  promise  to  re-pay  it.  This  promise  was  obligatory, 
whether  Boush  was  bound  or  not  bound,  originally,  to  pay 
the  assessment. 

The  plaintiff,  therefore,  having  various  perfect  and  un- 
•embarrassed  remedies  at  law,  having  failed  in  one  of  them, 
by  the  error  of  the  Court  of  Law,  applies  to  a  Court  of 
Equity  to  correct  that  error,  without  alleging  any  one  cir- 
cumstance upon  which  to  found  the  jurisdiction  of  that 
Court;  no  fraud,  no  accident,  no  mistake,  no  trust. 

If  my  construction  of  the  Act  of  Assembly  is  wrong, 
and  the  Act  is  supposed  in  this  case  to  have  imposed  no 
obligation  upon  either  the  tenant  for  life  or  reversioner, 
then  a  Court  of  Equity  can  raise  no  obligation  not  imposed 
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1826.    by  the  Statute;  or  if  both  the  tenant  for  life  and  reversioner 

^^a^^  were  bound,  or  the  reversioner  only  was  bound,  the  legal 

Moteiey   remedies  prescribed  by  the  Act,  by  distress  and  motion, 

Boush  &C0.  ^cre  open  to  the  complainant,  and  there  was  no  occasion 

for  the  assistance  of  a  Court  of  Equity. 

It  is  said,  that  Boush j  or  Boush  and  his  daughter  were 
debtors  to  Burroughs^  who  had  assigned  this  debt  to  the 
plaintiff;  and  that  a  Court  of  Equity  has  jarisdictldn  to  en- 
tertain the  suit  of  an  assignee  of  a  chose  in  action  against 
the  debtor,  in  all  cases,  upon  the  mere  ground  that  the 
plaintiff  cannot  sue  in  his  own  name,  at  law.  I  cannot, 
for  myself^  accede  to  this  proposition.  If  it  were  so,  a 
very  large  portion  of  the  proper  business  of  the  Courts  of 
Law  might  be  transferred  to  the  Courts  of  Equity,  and  the 
debtor  deprived  of  his  right  to  his  trial  at  law,  and  by  a 
jury,  without  his  consent  or  default.  To  give  such  a  juris- 
diction, it  ought  to  appear  that  the  plaintiff  is  prevented 
from  recovering  at  law,  in  the  name  of  the  assignor,  by 
collusion  between  the  debtor  and  assignee;  or  that,  from 
the  nature  of  the  claim,  or  the  circumstances  of  the  case, 
the  assignor  himself  would  have  had  a  right,  if  he  had  not 
assigned,  to  claim  the  aid  of  a  Court  of  'Equity. 

This  question,  however,  does  not  arise  in  this  case. 
Burroughs  had  no  claim  upon  the  owner  of  the  lot.  His 
claim  was  against  the  corporation,  who  had  contracted  with 
him;  and  the  owner  of  the  lot  was  a  debtor  to  the  corpora- 
tion,  who  might,  by  their  officer,  have  distrained  or  obtain- 
ed a  judgment  on  motion  against  him. 
The  decree  should  be  affirmed. 

The  other  Judges  concurred,  and  the  decree  was  af- 
firmed.* 

*  Judge  UoALTSB  abaeDt. 
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DaNDRIDGE^  &C.  v.  MiNOE.  1886. 

July. 

It  U  the  duty  of  an  ezeeutor  or  tdnuniKrator  to  applj  the  Mteta  of  the  estate, 
not  Deoessary  for  the  payment  of  debts,  to  the  exoneration  of  the  real  estate 
of  hia  testator  or  intestate,  which  may  be  under  mortgage. 

A  hushand  cannot  rightfully  eteet  that  his  wifePs  property  should  be  real  or  per* 
•onal,  at  his  pleasure. 

When  the  rights  of.  a  wife  appear  clearly  in  the  record,  it  is  the  duty  of  the 
Court  eX'Ojficio  to  protect  her  against  any  injurious  effects  arising  from  the 
acta  or  admissions  of  her  husband,  whether  the  point  was  made  in  the  plead- 
ings or  not. 

A  hill  by  husband  and  wife  is  the  husband's  suit  only,  and  the  wife  is  joined  for 
conformity,  tu  be  bound  only  so  far  as  in  justice  she  ought  to  be  bound. 

This  was  an  appeal  from  the  Richmond  Chancery  Court. 
The  case  was  submitted  without  argument  in  this  Court; 
and  the  following  opinion  gives  a  complete  history  of  it. 

Juli/  27.  Judge  Green  delivered  the  opinion  of  the 
Court.* 

John  Dmidridge  died  early  in  1799,  intestate,  leaving 
a  widow  Rebecca^  and  two  infant  children  John  and  Lucy. 
His  widow  administered  on  his  estate  in  May,  1799;  John 
Minge  her  brother  being  her  surety.     In  IS08,  she  inter- 
married with  George  Cocke.     In  1804  or  1805,  her  let- 
ters of  administration  were  revoked,  and  administration 
de  bonis  non  of  the  estate  of  Dandridge  was  committed  to 
Minge,     In  March,  1806,  Cocke  and  wife  instituted  a  suit 
in  Prince  George  County  Court  against  Minge  the  admin* 
istrator  de  bonis  non^  and  John  and  Lucy^  the  infant  chil- 
•  dren  of  J,  DanSridgCy  for  a  settlement  of  Mrs.  Cockers 
administration  account,  the  assignment  of  her  dower  in  the 
land,  and  her  portion  of  the  personal  estate.     This  being  a 
friendly  bill,  the  object  of  it  was  immediately  effected  by 
a  division,  assignment  of  dower,  and  settlement  of  accauots^ 
the  report  of  which  was  not.signed  by  the  commissioners 

*  The  PssstoEirr  and  Judge  Coalter  absent. 
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1826.     until  January,  1807,  nor  returned  to  the  Court  until  Janu- 
Juhf'      ary^  1810,  when  it  was  confirmed.     L#ate  in  1812,  Lucyy 
DjinOridgc,  then  an  infant,  intermarried  with  J,  W.  Murdavgh,  and 
****       shortly  afterwards,  Mrs.  Cocke  died. 

Minge.  In  Ocloher,  1813,  John  Minge  served  a  declaration  in 
ejectment  on  George  Cocke^  for  the  recovery  of  the  land 
on  which  John  Dandridge  had  resided,  and  in  which  do^v- 
er  had  been  assigned  to  his  deceased  wife,  the  widow  of 
Dandridge^  and  in  September,  1814,  he  recovered  a  judg- 
ment in  that  suit. 

The  bill  in  this  case  was  filed  by  John  Dandridge  and 
Murdaugh  and  wife,  as  heirs  and  distributees  of  J.  Dan" 
dridge  deceased,  against  Minge^  for  an  injunction  to  ihe  ex- 
ecution of  that  judgment.  The  bill  charges,  that  in  1 795  or 
thereabouts,  J.  Dandridge  purchased  about  dOOacres  of  land 
from  Minge,  who  delivered  to  him  the  deeds,  and  put  him  in 
possession  of  the  land,  and  took  his  bonds  for  the  purchase 
money:  that  in  part  payment  of  the  purchase,  Dandridge 
assigned  to  Minge,  on  the  back  of  one  of  the  bonds,  his 
wife's  interest  in  her  father's  estate,  of  which  Minge  was 
the  f^xecutor;  and  that  a  large  part  of  the  purchase  money 
has  been  paid  in  cash,  and  one  of  the  bonds  taken  in:  that 
Dandridge  died  in  1798,  leaving  a  large  estate;  and  iffe- 
becctty  his  widow,  administered  on  it,  and  Minge  was  her 
surety:  that  afterwards,  Minge  administered  on  the  estate 
of  Dandridge,  unadministered  by  the  former  administra- 
trix: that  the  estate  has  been  wasted,  both  by  the  adminis- 
tratrix and  the  administrator  de  bonis  non;  and  that  Minge 
is  also  indebted  to  the  estate  of  Dandridge,  and  that  his 
responsibilities  on  these  various  accounts  are  more  than 
sufficient  to  discharge  the*  balance  of  the  purchase  money 
of  the  land  unpaid. 

The  answer  of  Minge  admits  the  sale  of  the  land  to  Dan- 
dridge, and  states  that  he  conveyed  the  land  to  Dandridgi, 
and  took  from  him  his  bonds  and  a  mortgage  upon  the  land, 
to  secure  the  purchase  money;  admits  that  the  legacy 
given  to  Mrs.  Dandridge  by  her  father^  was  to  be  credited 
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on   the  first  bond,  which  was  done  upon  a  settlement  be-    1826. 
tvveen  him  and  Dandridge^  as  to  the  amount  of  the  lega-  y^!^J^ 
cy;  and  the  balance  of  the  first  bond  was  paid  to  him;  ad- DaDdrUigc, 
mits  that  after  the  estate  of  Dandridge  was  taken  out  of       ^' 
the  hands  of  Rebecca  Dandridge^  then  Rebecca  CockCy  he    ^»»8«« 
qualified  as  administrator  of  J.   Dandridge^  but  that  he    - 
sold  no  part  of  the  estate  at  that  time,  except  an  old  and 
useless  chariot:  that  the  whole  of  it  remained  on  the  land 
for  the  support  of  the  children  of  Mrs.  Dandridge^  and  in 
possession  of  Mr.  George  Cocke^  and  the  said  Rebecca; 
and  that  since  her  death,  which  happened  some  time  past, 
the  real  and  personal  estate  of  every  kind  was  taken  pos- 
session of  by  the  complainant  J,  W  Murdaugh^  and  was 
then  in  his  possession,  or  the  possession  of  those  claiming 
under  him,  except  the  cattle,  sheep,  hogs,  and  some  house- 
hold furniture,  which  the  defendant  sold  for  the  benefit  of 
the  estate,  rather  than  see  the  whole  go  to  ruin  and  starve: 
that  he  is  administrator  of  Z>.  MingCy  the  father  of  himself 
and  Rebecca  Dandridge;  but,  that  the  plaintiffs  have  no 
claim  against  him  On  that  account,  nor  is  he  indebted  to 
Dandridge^s  estate  on  any  other  account;  and  prays  a  de- 
cree for  the  sale  of  the  mortgaged  premises. 

In  the  progress  of  the  cause,  accounts  were  ordered  of 
J,  Minge*s  administration  of  the  estate  of  Z>.  MingCy 
Rebecca  Dandridge^s  administration,  and  John  Minge^s 
administration  of  «/.  Dandridge^s  estate,  and  between  «/. 
Dandridge  and  J,  Minge, 

From  the  reports  of  the  commissioners  and  other  docu- 
ments in  the  cause,  it  appears,  that  Dandridge  purchased 
the  land  from  Minge,  on  the  23d  of  March,  1796,  for 
2400/.  payable  in  equal  instalments  of  800/.  on  the  1st  of 
October  in  the  years  1798,  1800  and  1802;  for  which  Dan- 
dridge gave  his  botids.  On  the  first  bond  was  a  memoran- 
dum, that  David  Minge*s  legacy  to  his  daughter  ^eA^cca, 
should  be  credited  on  that  bond,  when  ascertained.  This 
appears  to  have  been  done,  and  the  balance  of  that  bond 
paid,  in  part  by  /.  Dandridge^  and  in  part  by  his  adminis- 
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18d6.    tratrix;  and  the  bond  given  up  to  the  latter.     The  com- 

\^Jt^^  miasioners'  reports  shew,  that  a  balance  was  due  to  the  ad- 

Dandridge,  ministratrix  on  her  account  of  the  administration  of  the 

v.*       estate,  and  a  balance  of  S  32  32,  due  from  Minge^  on  his 

^"*''*  account  of  the  administration  of  Dandridge,  The  Court 
decreed  a  sale  of  the  land,  to  pay  the  two  remaining  bonds 
for  the  purchase  of  the  land,  and  interest,  after  deducting 
this  balance  of  8  32  32;  from  which  an  appeal  was  taken. 
J.  Dandridge  renounces  this  appeal,  declaring  that  Mxtr* 
davgh  used  his  name  in  taking  the  appeal,  without  autho- 
rity. 

From  these  reports  and  documents,  it  appears,  that  the 
personal  estate  of  Dandridge^  including  19  slaves,  was 
valued  at  1700/.  3  4:  that  there  were  large  debts  due  to 
him,  collected  by  his  administratrix  and  administrator  eU 
bonis  non:  that  from  the  death  of  Dandridge^  early  in 
1799,  to  the  death  of  his  widow  in  1613  or  1814,  the  whole 
estate  real  and  personal  of  Dandridge,  remained  in  her 
hands  and  in  those  of  Cocke  her  second  husband,  without 
any  account  rendered,  either  by  her  or  the  administrator 
de  bonis  non,  who  qualified  in  1804  or  1805,  either  for 
the  rents  of  the  land,  or  the  profits  of  the  persooaJ  estate, 
except,  that  the  administrator  de  bonis  non  accounts  for 
the  hires  of  the  two  negroes,  from  the  year  1807  to  1813 
inclusive,  and  for  the  perishable  property  sold  after  her 
death.  The  children  were  not  wholly  supported  out  of 
the  profits  of  the  property  retained  by  their  mother  and 
second  husband;  for,  there  are  large  charges  in  the  adminis- 
tration account  of  Minge,  for  advances  made  for  their 
maintenance. 

It  appears,  that  the  debts  due  to  Dandridge  were  more 
than  sufficient  to  pay  all  his  debts,  except  the  two  last  bonds 
due  to  MingCf  and  that  the  personal  property  inventoried 
was  more  than  sufficient  to  pay  those  bonds. 

It  was  the  duty  of  the  administratrix  and  administrator 
de  bonis  non,  to  apply  these  funds  to  the  payment  of  those 
bonds;  so  as  to  exonerate  the  land  for  the  benefit  of  the  in- 
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fant  heirs.  The  maintenance  of  the  children,  (saying  no.  1826. 
thing  of  the  support  of  the  widow  and  her  second  husband)  y^.1*^^ 
vras  no  excuse  for  the  failure  in  this  duty.  Their  interests  Dandridge, 
cannot  be  so  sacrificed  by  their  guardian,  or  any  one  deal-  ^' 
fug  with  their  aflairs  as  guardian.  Whilst  the  whole  fruits  ^^'^K*- 
of  the  real  and  personal  property  were  thus  enjoyed  by  the 
widow  and  her  second  husband,  without  account,  the  inte- 
rest on  the  large  debts  due  to  Minge^  was  allowed  to  accu- 
mulate, so  as  to  swallow  up  the  whole  of  the  real  estate; 
and  this,  with  the  concurrence  of  Mingty  after  he  had  ad- 
ministered on  Dandridge^s  estate.  There  is  in  the  record, 
an  account  between  John  Minge^  administrator  of  Dan- 
dridgCf  and  George  Cockey  exhibited  by  Minge^  as  a 
voucher  for  a  charge  against  the  estarte,  for  18/.  11  6^  the 
balance  of  that  account  paid  by  him  to  Cocke;  from  which 
it  appears^  that  after  the  assignment  of  dower  in  the  land 
and  slaves  to  the  widow  in  1800,  in  a  suit  in  which  Minge 
was  a  party,  Cocke  gives  credit  to  Minge  for  4/.  19  li, 
annually  for  the  taxes  paid  on  the  land;  by  which  it  appears^ 
that  Minge,  acting  for  the  children,  agreed  that  Cocke 
should  have  their  lands,  only  for  paying  the  taxes.  The 
only  other  credit  in  that  account  to  Minge  as  administrator, 
is,  for  the  hire  of  Billy,  from  1807  to  1818,  both  years 
included,  at  15/.  per  annum,  which  is  balanced  by  an  equi- 
valent charge  of  an  equal  sum  for  the  board  of  Lucy  Dun- 
dridge. 

Under  these  circumstances,  the  administratrix  and  her 
sureties,  and  the  administrator  de  bonis  non,  are  respec- 
tively liable  for  all  the  profits  of  the  slaves  and  other  per- 
sonal property,  during  the  periods  of  their  respective  ad- 
ministrations; and  the  latter,  for  the  value  of  the  slaves  and 
other  personal  property,  to  the  extent  of  what  may  be  ne- 
cessary to  satisfy  the  debts  due  to  Minge,  if  they  be  su£S- 
cient  for  that  purpose,  unless  the  acts  or  admissions  of  the 
parties,  having  a  right  to  enforce  this  responsibility,  have 
precluded  them  from  claiming.  This  seems  to  be  the  case 
as  to  John  Dandridge,  who  has  assented  to  the  settlement 

Vol,  IV.  51 
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1886.    of  the  accounts  as  made  in  this  cause^  and  acquiesced  In  the 

^J^I^Lf  decree,  (but  on  this  point  no  decision  is  intended  to  be 

Dandridge,  made;)  and  this  might  be  the  case  as  to  Murdaugh  and 

'^'      wife,  if  he  actually,  as  is  alleged,  took  possession  of  tho 

Miufe,  ^.||ole  property  after  NFrs.  Cockers  death,  (an  allegation  not 
proved;)  and  if  also  Mrs.  Murdaugh  (he  being  dead)  is 
bound  by  his  acts  or  admissions  made  in  the  course  of  this 
cause. 

This,  as  a  general  question,  is  highly  important;  and  in 
forming  an  opinion  on  it,  I  have  had  but  little  assistance 
from  the  books  to  which  I  have  had  access.     Mrs.  Mur- 
daughy  as  heir  and  distributee  of  her  father,  was  entitled 
to  a  part  of  his  real  estate,  subject  to  a  mortgage,  and  of 
his  personal  estate  after  the  payment  of  his  debts.     If  the 
personal  estate  was  delivered  over  to  her  husband,  she  lost 
her  real  estate  unless  he  chose  to  pay  the  debt;  and  her 
husband  would  hold  the  personal  property  exclusive  of  the 
rights  of  her  and  her  heirs.     If  the  personal  estate  was 
duly  applied  to  the  payment  of  the  debts,  the  land  would 
be  secured  to  her  and  her  heirs;  and  the  husband  would 
have  had  no  interest  in  the  subject,  except  his  marital  right 
during  the  coverture,  and  the  possibility,  if  he  survived 
her,  of  being  tenant  by  the  curtesy.     In  this  case,  could 
the  husband  rightfully  elect  that  his  wife's  property  should 
be  real  or  personal,  at  his  pleasure^  with  or  without  the 
concurrence  of  the  personal  representative?    I  think  not 
This  would  be  to  give  the  husband  virtually,  under  such 
circumstances,  an  absolute  right  to  the  wife's  real  estate. 
The  wife  not  only  has  the  legal  right,  but  the  strongest 
equity  in  such  a  case  against  the  husband,  to  have  the  per- 
sonal property  applied  to  the  exoneration  of  the  real;  rl^his^ 
which  she  could  not  be  deprived  of  without  her  privy  exa- 
mination, by  any  act  of  her  husband,  either  with  or  with- 
out the  concurrence  of  the  personal  representative.     K 
Minge  consented  to  Murdaugh^ s  taking  possession  of  the 
personal  property,  he  practised  a  fraud  in  collusion  with 
him^  upon. the  rights  of  his  wife.     If  Murdaugh  took  it 
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without  his  consent,  he  was  a  wrong-doer,  and  responsible    1826. 
to  the  administrator.  \^>^^ 

This  point  was  not  insisted  on  in  the  pleadings  or  pro-  Dandridge, 

Jv  A 

ceedings  in  the  cause,  but  it  appears  palpably  in  the  record;        v. 
and  it  was  the  <iuty  of  the  Court  ex  officio^  when  the  right    ***"8^- 
of  the  wife,  legal  or  equitable,  against  the  husband,  appear- 
ed clearly,  to  protect  her  from  any  injurious  effects  arising 
from  the  acts  or  admissions  of  her  husband.     And  although 
she  was  a  joint  plaintiff  with  her  husband,  she  was  not  . 
bound  by  any  proceedings  or  admissions  in  the  cause  by 
her  husband,  especially  affecting  her  inheritance.     A  bill 
by  husband  and  wife,  is  the  husband's  suit  only,  and  the 
wife  is  joined  for  conformity,  to  be  bound  only  so  far,  as 
in  justice  she  ought  to  be  bound. 

These  views  are  supported  by  what   fell  from  Lord 
Hardwickcy  in  Pawleti  v.  Delaval^  2  Vez.  663.   He  states, 
that  **  a  bill  filed  in  the  name  of  husband  and  wife,  claim- 
ing in  right  of  the  wife,  is  the  bill  of  the  husband."    After 
stating  the  case  of  the  Court's  refusing,  upon  the  bill  of  a 
husband  and  wife,  to  decree  even  the  personal  property  of 
the  wife  to  the  husband,  unless  with  her  consent,  given  in 
Court  upon  a  privy  examination,  or  unless  an  adequate  set- 
tlement be  made,  upon  the  ground,  that  in  such  cases,  the 
wife  lias,  in  respect  to  such  property,  an  equity  against 
the  husband,  he  observes,   "  But  that  is"  (the  refusal  to 
decree  the  property  to  the  husband)   **  because  all  suits 
or  defences  in  this  Court,  by  husband  and  wife  jointly, 
when  there  is  no  appearance  by  guardian,  for  the  wife,  are 
considered  as  suits  and  defences  of  the  husband,  and  there-    * 
fore,  wilUnot  suffer  the  money  to  be  paid  to  the  husband, 
on  the  prayer  of  his  counsel;  because  the  Court  knows  those 
instructions  to  counsel  come  froni  the  husband,  who  has 
the  power  of  the  suit  and  defence;  and  therefore,  the  Court 
expects  the  wife  to  attend  in  Court,  to  give  her  consent." 
The  Lord  Chancellor  applied  these  principles  to  the  case 
under  consideration,  under  the  following  circumstances. 
By  a  marriage  settlement,  it  was  agreed  that  23,000/. 
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1896.  should  be  settled  to  the  separate  use  of  the  wife.  They 
yja^^^  had  a  daughter,  and  the  husband  died.  There  were  some 
Dftndridg*.  transactions  between  the  husband  and  wife»  in  his  lifia-thne, 
V,'  from  which  it  was  inferred,  that  she  had  surrendered  this 
M»C^  fund  to  her  husband  for  his  own  use.  The  widow  married 
again;  and  some  transactions  between  her  second  husband 
and  herself,  shewed  that  the  23,000/.  wad  then  considered 
as  a  part  of  the  first  husband's  estate.  The  daughter  c\aim* 
ed  this  fund  as  a  part  of  her  father's  assets.  The  second 
husband  and  wife  filed  a  bill,  claiming  it  as  still  belonging 
to  the  wife,  under  the  original  settlement,  and  to  set  aside 
the  subsequent  transactions,  from  which  her  surrender  of 
this  fund  to  her  first  husband  was  inferred,  as  founded  in 
mistake.  The  Lord  Chancellor  said,  **  another  considera- 
tion very  material  is,  that  this  is  the  bill  of  the  husband. 
It  might  have  been  something  of  a  different  question,  if  the 
bill  had  been  by  Lady  Isabella  herself,  or  by  hetprochein 
amy  J  claiming  her  separate  property;  not  that  it  would 
turn  the  question;  but  every  bill  by  husband  and  wife,  joint- 
ly claiming  in  right  of  the  wife,  is  the  act  of  the  husband, 
and  the  claim  is  by  the  husband,  Uiough  in  right  of  his 
wife,  though  she  joined  for  conformity.  Consider  what 
would  be  the  consequence  of  giving  relief.  It  is  impossible 
to  conceive,  supposing  Lady  Isabella  mistaken  in  what 
she  did,  that  she  meant  to  give  Mr.  Delavalj  (her  second 
husband,)  so  large  a  sum,  without  mentioning  it  Is  be, 
then,  to  be  taken  in  this  Court,  not  only  against  Miss  PaW" 
letty  (the  daughter,}  but  against  her,  to  have  a  right  to  this 
large  sum,  under  an  el  cmlera  ?^^  and  he  decreed  for  the 
daughter.  « 

In  the  case  of  Evans  v.  Coganj  2  P.  Wms.  451,  it  is 
said,  that  ^^^  feme,  covert  cannot  bind  herself  as  to  her 
inheritance  by  her  answer;"  and  much  less  can  her  hus- 
band bind  her.  As  to  her  personal  property,  the  answer 
of  husband  and  wife,  and  depositions  taken  in  the  cause, 
bind  her  after  the  husband's  death,  but  not  as  to  her  in- 
heritance, Shelberry  v.  Briggs,  2  Vern.  849;  and  when 
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husband  and  wife  sue^  and  the  husband  dies^  the  wife  is    1826. 
not  bound  by  the  proceedings  in  the  cause,  but  may  bring  yJ^^L. 
a  new  bill  for  the  same  matter.     2   Vern.  197,  anony^  Duidndge, 
mous.     And  in  the  case  of  Sperling  v.  Rochfort^  8  Ves.        ^l 
164,  the  circumstance  of  the  wife  joining  the  husband  in    **»n8«- 
a  bill  for  transferring  to  him  a  trust  fund  settled  on  her^ 
ihotigh  not  for  her  separate  use,  is  treated  as  amounting  to 
nothing,  and  as  not  affecting  her  interests. 

In  this  case,  the  inheritance  of  Mrs.  Murdaugh  is  af- 
fected by  these  proceedings,  erroneous  as  to  her,  and  she 
is  not  bound  by  them.  The  decree  must  therefore  be  re- 
versed as  to  her,  and  the  cause  remanded  to  be  further  pro- 
ceeded in,  according  to  the  foregoing  views. 


406 


4  4oe 

51914 
5L  267 
lro212 
lro914 

1826.     «^«^" 
July, 


Court  qf  Appeals  of  Virginia* 


Ghilders  v.  Deane  and  Page. 


A  demurrer  to  evidence  should  contaio  the  evidence  on  both  sides. 

Compound  interest  will  not  be  allowed,  except  under  special  oireamstmee*. 
'  An  agreement  cU  the  time  of  the  loan,  that  at  the  end  of  the  year,  interest 
shall  become  principal,  or  after  interest  hat  becone  due,  an  agreement  tittt 
it  shall  bear  interest  previous  to  such  agreement,  will  not  be  permined,  as 
tending  to  usury.  But,  where  a  settlement  of  accounts  takes  plsce,  after 
iniereat  ha§  become  due^  and  an  agreement  then  is  made,  that  interest  due^ 
shall  thereafter  carry  interest ;  or,  the  principal  and  interest  are  computed 
in  a  master's  report,  and  the  same  confirmed;  in  these  cases^  compound  ia« 
terest  is  lawful. 

To  constitute  usury,  there  must  be  an  intet^on  to  take  more  than  legs!  in- 
terest. 

The  mistake  of  a  scrivener  in  patting  one  sum  for  another,  will  not  ohaige  a 
party  with  usury. 

If  a  mode  ol  calculating  interest,  which  gives  to  the  creditor  more  than  legal 
interest,  Is  adopted,  and  the  creditor  knows  It  will  have  that  eflfeet.  he  is  guH- 
ty  of  usury,  although  he  may  not  suspect  thi«  he  is  violating  the  law. 

This  was  an  appeal  from  the  Superior  Court  of  Buck- 
ingham. 

Deane  and  Page  brought  an  action  of  debt  against  Chil- 
derSf  on  a  note  under  seal,  for  $  279  56,  payable  on  de- 
mand. The  defendant  pleaded  paymentf  and  issue  was 
joined.  The  defendant  afterwards  pleaded  a  special  plea, 
setting  out  the  various  considerations  on  which  the  note 
was  given,  the  mode  of  calculating  interest,  and  concluding 
with  an  averment,  that  the  transaction  was  usurious.  The 
plaintiff  replied,  denying  the  several  allegations  of  the  plea, 
and  issue  was  joined. 

At  the  trial,  the  defendant  filed  a  demurrer  to  evidence, 
setting  forth  the  note  on  which  the  action  was  founded; 
three  accounts  of  articles  purchased  of  the  plaintiffs  by  the 
defendant,  and  interest  charged  at  different  times;  and  the 
evidence  of  John  Walke,  stating  that  the  reason  why  the 
bond  was  for  more  than  the  balance  of  the  account,  (the 
former  being  for  $  279  56,  and  the  latter  amounting  only 
to  $270  11,)  was,  that  interest  was  added  to  the  amount 
of  the  account,  from  the  30th  of  June,  1818,  to  the  8th  of 
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February  following:  that  at  the  time  the  defendant  execu-     1826. 
ted  the  bond,  it  was  agreed,  that  if  any  thing  was  wrong,  ^^^t^^ 
it  should  be  rectified:  that  the  witness  was  witness  to  the   Chiidera 
bondy  and  the  agent  of  the  plaintififs:  that  at  the  time  of  0^^^^  &c. 
taking  the  bond,  nothing  was  said  as  to  the  interest:  that 
it  was  not  the  intention  of  the  witness  to  have  included 
usurious  interest,  &c.     The  plaintiffs  joined  in  the  demur- 
rer to  evidence,  the  jury  rendered  a  conditional  verdict  for 
the  plaintififs,^  and  the  Court  gave  judgment  for  them. 
The  defendant  appealed. 

Johnson,  for  the  appellant 

Attorney  General,  for  the  appellees. 

July  31.     Judge  Carr. 

This  is  an  action  of  debt  on  a  penal  bill.  The  defen- 
dant pleaded  payment  and  a  special  plea  of  usury,  setting 
out  at  length,  the  several  sums  on  which  the  usury  is  al- 
leged to  have  been  taken  for  forbearance,  and  the  amount 
of  the  sums  so  charged  to  have  been  taken.  .  Issue  was 
joined  on  both  pleas,  and  a  jury  sworn.  At  the  trial,  the 
defendant  tendered  a  demurrer  to  the  evidence,  which  was 
joined  by  the  plaintiff.  The  jury  found  a  verdict,  subject 
to  the  judgment  of  the  Court  on  the  demurrer.  The  Courc 
decided,  that  the  evidence  was  sufficient  in  law  to  maintain 
the  issues  joined  on  the  part  of  the  plaintiff,  and  rendered 
judgment  accordingly.     The  defendant  appealed. 

The  first  objection  taken  for  the  appellant,  is,  that  the 
tender  and  joining  in  demurrer,  were  erroneous,  the  evi- 
dence being  all  on  the  side  of  the  demurrant.  But,  this 
does  not  consist  with  the  record;  for  the  demurrer  com- 
.  mences  by  stating,  that  the  plaintiff  introduced,  to  support 
his  action,  a  bond  in  these  words  and  figures;  and  goes  on 
to  set  out  at  large  the  penal  bill,  which  is  the  foundation  of 
the  action. 
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Alter  iUtin^  the  plaintiff's  erideoce,  the  defnuirer  states 
that  of  the  defefxiant,  coBStstiog  of  Krefal  accoontay  aad 
the  erideooe  of  a  witoeo     This  was  pfoper,  as  this  Cowl 
L  kc  has  ofieo  decided,  that  a  deuunrer  to  erideooe  should  coo- 
tsio  the  eridenee  on  both  sides.     If  the  plaintiff's  cooasel 
had  coosidered  the  demoirer  (HtoIoqs,  he  would  hare  re* 
fused  to  join  in  it;  aod  the  Court,  if  thej  had  agreed  with 
him  ia  opiniooy  would  not  hare  compelled  him  to  jcuo. 
Id  that  erect,  the  defendant  would  hare  excepted  to  the 
opioioo  of  the  Court,  and  brought  up  the  case  in  that  shape. 
The  plaintiff's  counsel,  howerer,  did  not  refuse,  but  join- 
ed in  demurrer;  and,  if  in  this  he  erred  in  judgment,  it 
was  an  error  of  which  his  client  might  hare  cause  to  coet- 
plain,  but  I  cannot  see  how  the  adrersary  coald  take  ex- 
ception to  it.     It  was  placing  the  cause  on  the  very  ground 
he  wished. 

It  is  next  contended,  that  the  eridenee  supports  the  pica 
of  usury,  upon  two  grounds:  1st,  Because,  in  the  annual 
settlements,  interest  is  added  to  the  principal,  and  this  ba- 
lance is  made  an  interest-bearing  fund  from  that  time  for- 
ward, thus  taking  compound  interest  2d,  Because,  in  the 
calculations  of  interest,  a  larger  sum,  in  some  instances, 
is  taken,  than  the  interest  at  6  per  cenL  wo^ld  amount  to. 

With  respect  to  compound  interest,  there  has  been  con- 
siderable difference  of  opinion  and  of  practice  in  the  En- 
glish Chancery.  Some  of  the  early  cases  allowed  it;  but 
the  general  rule,  as  settled  by  the  latter  cases,  is,  that  it 
shall  not  be  allowed.  There  are  still  some  special  cir- 
cumstances, under  which  compound  interest  is  allowed; 
as  where  a  settlement  of  accounts  takes  place,  after  inter- 
est has  become  due,  and  an  agreement  is  then  made  that 
the  interest  due  shall  thereafter  carry  interest;  or  the  prin- 
cipal and  interest  are  computed  in  a  master's  report,  and 
the  same  confirmed;  for,  after  confirmation,  it  is  considered . 
as  a  judgment.  But,  an  agreement  made  at  the  time  of 
the  loan,  that  at  the  end  of  the  year  interest  shall  become 
principal,  will  not  be  allowed;  not  that  it  is  usury  and  will 
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render  the  contract  illegal  and  void,  but  because  the  Chan-    1826. 
eery  considers  it  hard  and  oppressive  and  tending  to  usury.  ^^^^2^ 
Xhe  agreement  that  interest  become  due,  shall  carry  inter-   CUidert 
est,  must  he  prospective  only.     To  give  it  a  retrospective  Deane,  ke. 
eflect;  to  say  that  interest  due,  shall  bear  interest  from  a 
time  previous  to  the  agreement;  is  equally  objectionable, 
as  an  original  agreement  that  interest  wheiTdCie,  shaH  be* 
eome  principal.     Perhaps  it  is  more  mischievous;  for,  at 
the  original  agreement,  the  parties  are  independent  of  each 
other,  and  free  to  contract  or  not.     Subsequently,  they 
meet  on  different  and  unequal  terms,  as  debtor  and  credi- 
tor, the  one  probably  distressed,  and  unable  to  pay;  the 
other,  ID  a  situation  to  take  advantage  of  this  distress,  and 
exact  oppressive  stipulations.     It  is  said  by  Chancellor 
Xentf  Vanbenakooten  v.  Lawson^  6  Johns.  Rep.  3 1 9, 
that  the  agreement,  though  made  after  the  interest  be 
due,  and  to  operate  prospectively  only,  must  also  be  in 
writing;  and  for  thts,  he  refers  to  the  case  of  Thornhill 
Y.  EvanSf  2  •dtk.  330,  where  he  says,  Lord  Hardwicke 
directed  the  master,  in  taking  an  account  of  what  was  due 
for  principal  and  interest  oa  the  mortgage,  to  enquire  what 
arrears  of  interest  were,  from  time  to  time,  agreed  in 
writings  to  be  turned  into  principal  after  such  arrears  be- 
came due,  and  such  arrears  to  be  considered  principaiyrom 
the  respective  times  of  such  agreement.     I  have  examin- 
ed the  case  in  Atkyns^  and  I  can  find  not  a  word  (in  my 
edition)  either  in  the  case,  or  the  Chancellor's  directions, 
about  the  agreements  being  in  tvriting.     Perhaps,  how- 
ever, it  is  not  amiss  that  the  general  position  should  be  thus 
modified.     The  case  in  Atkyns  was  one  of  great  oppres- 
sion, and  practised  by  counsel  on  his  client;  which  was 
properly   considered   as  rendering  it   more  aggravated. 
Lord  Hardwicke  seems  to  ac^t  there,  that  if  a  mortga- 
gor does  not  pay  the  interest  regularly,  the  mortgagee   ' 
may,  upon  agreement,  turn  the  interest  into  principal; 
but  then  he  adds,  it  must  be  done  fairly,  and  is  generally 
upon  the  advance  of  fresh  money,  and  even  then,  it  is 
Vol.  IV.  52 
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1896.  reckoned  a  hardship  upon  a  mortga^r,  and  an  act  of  op- 
^^  pression.  In  Chambers  v.  Goldwin^  9  Fes.  254,  Lord 
ChUdeit  Eldon  says,  that  there  is  nothing  unfair,  nor  perhaps  illc- 
Deai^  ko.  S^'j  *"  taking  a  covenant  originally,  that  if  interest  is  not 
paid  at  the  end  of  the  year,  it  shall  be  converted  into 
principal;  but  this  Court  will  not  permit  that  as  tending 
to  usury,  though  it  is  not  usury.  In  an  earlier  case. 
Waring  v.  Cuniiff,  1  Fes.  junr.  99,  Lord  Thxtriow 
had  said,  '^  my  opinion  is  in  favor  of  interest  upon  inter- 
est, becaUvse  I  do  not  see  any  reason,  if  a  man  does  not  pay 
interest  when  he  ought,  why  he  should  not  pay  interest 
for  that  also.  But  (he  adds)  I  have  found  the  Court  in  a 
constant  habit  of  thinking  the  contrary;  and  I  roust  over- 
turn all  the  proceedings  of  the  Court  if  I  give  it."  In  ex 
parte  Bevan^  9  Ves.  203,  Lord  Eldon  remarks,  ^'as  to 
the  question  of  compound  interest,  it  is  clear  you  cannot 
a  priori  agree  to  let  a  man  have  money  for  twelve  months, 
settling  the  balance  at  the  end  of  six  months;  that  is,  you 
cannot  contract  for  more  than  5  per  cent,  agreeing  to  for- 
bear for  six  months;  but  if,  at  the  end  of  six  months,  you 
agree  to  settle  accounts  (that  not  being  a  part  of  the  prior 
contract)  and  then  stipulate  that  you  will  forbear  for  six 
months,  upon  those  terms,  that  is  legal."  Many  of  her 
cases  might  be  cited  to  support  the  positions  I  have  taken; 
but  I  will  content  myself  with  referring  to  Connecticxd 
V.  Jackson^  I.  Johns,  Ch.  Rep.  13.  Vanhenshooten  v. 
Lawson^  6  Johns.  Ch.  Rep  319,  where  the  Chancellor 
has  collected  the  cases,  and  treated  the  subject  with  his 
usual  care  and  ability. 

The  next  objection  taken  is,  that  too  much  interest  is 
taken;  as  the  accounts  A.  B.  &  C.  will  shew.  I  have  ex* 
amined  the  calculations.  Some  of  them  are  correct;  some 
incorrect;  some  take  too^uch,  some  too  little  interest 
Upon  the  whole,  I  am  inclined  to  think  there  is  less  in- 
terest included,  than  upon  the  strictest  principles  the  party 
was  entitled  to.  To  constitute  usury,  there  must  be  an 
intention  to  take  more  than  legal  interest.     Wherever 
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such  intention  appears  in  the  taking  more  than  legal  in-    1S26.. 
terest,  it  is  evidence  of  the  corrupt  agreement  required  by  ^J^T^Lj 
the  statute;  though  the  parly  may  never  have  heard  of  the    chiideii 
law,  or  may  think  that  he  is  steering  quite  clear  of  it  ixjg„e'  ^c. 
Ignorance  or  mistake  of  the  law  excuses  no  man;  but  a 
mistake  of  fact  does  excuse.     A  miscalculation  innocently 
connmitted,  or  the  mistake  of  a  scrivener  in  putting  one 
sum  for  another,  will  never  charge  a  party  with  usury. 
The  errors  in  the  account  seem  to  be  the  effect  of  pure 
mistake.     This  is  an  inference  which  a  jury  could  hardly 
fail  to  draw  from  an  inspection  of  the  account;  and  which 
the  Court  might  well  draw  upon  the  demurrer,  if  it  were 
necessary      But  it  is  not;  for,  the  ivitness  who  made  the 
calculations  and  took  the  bond,  swears,  that  he  had  no  in- 
tention of  taking  usurious  interest,  and  that  there  was  an 
agreement  to  correct  all  mistakes. 

I  am  clear  that  there  is  no  usury  proved,  and  that  the 
judgment  must  be  affirmed. 

Judge  Green. 

There  are  many  cases  in  which  the  taking  of  compound 
interest  is  lawful,  as  in  the  cases  mentioned  by  Judge 
Carb.  But  I  should  incline  to  think,  that  the  taking  it 
might,  under  circumstances,  be  usurious;  as,  if  upon  a 
debt  of  long  standing,  for  the  sake  of  getting  further  for- 
bearance, the  debtor,  instead  of  giving  a  new  security  for 
the  principal  and  simple  interest,  incurred  upon  the  debt^ 
were  to  agree  to  make  annual  rests,  and  to  compound  the 
interest  for  the  time  already  past,  and  give  a  new  security 
for  the  principal  and  interest  so  compounded,  the  whole  to 
earry  interest.  Such  an  accumulation  of  the  debt,  arising 
from  the  compounding  of  the  interest,  might  be  considered 
as  a  premium  for  the  further  forbearance.  The  case  at  bar 
has  no  such  features.  The  balance  upon  the  accounts  up 
to  May  1,  1816,  due  to  the  plaintiffs,  was  $  102  08  cU. 
Before  striking  this  balance,   no  interest  was  charged. 
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1826.    From  that  time  uotil  the  24th  of  September,   1817,  no 
^J^!j^!^  payment  whatever  was  made  by  the  defendant.     On  the 
Cbiidert    30th  of  June,  1817,  the  account  is  again  balanced,  and 
D«ftiie'*e.  interest  charged  up  to  that  time,  from  the  Ist  of  May^ 
1816,  on  the  balance  then  due,  and  upon  the  cash  advances 
made  to  the  defendant  up  to  that  time,  from  the  dates  of 
the  advances.     In  adjusting  the  accounts  up  to  the  dOth  of 
June,  1818,  Sl9  80  cts.  are  charged  for  interest,  and  tie 
more.     This  is  charged  at  5  months  interest  on  the  aggre- 
gate balance  of  the  30th  of  June,  1817,  composed  of  prin- 
cipal and  interest.     This  is  clearly  a  mistake  in  some  way 
or  other;  and  the  plea  alleges  that  this  interest,  913  80, 
was  agreed  to  be  allowed  from  the  30th  of  June,  1817,  to 
the  30th  of  June,  1818.     Upon  adjusting  the  account  on 
the  strictest  principles,  in  regard  to  stating  interest,  the 
plaintiffs,  instead  of  8  13  86,  were  entitled  to  1 11  84,  for 
interest  on  the  principal  sum  due,  between  those  periods; 
and  the  balance  due  them  on  the  30th  of  June,  1818,  was 
$274  12,  instead  of  ^270  11,  as  shewn  by  the  accounts; 
and  the  interest  on  so  much  of  that  balance  as  was  princi- 
pal, up  to  February  8,  1819,  when  the  bond  was  giveo, 
was  $9  71,  instead  of  2  9  45,  as  included  in  the  bond. 
The  parties,  therefore,  have  not  stipulated  for  more  than 
legal  interest.     If  a  mode  of  calculating  interest,  which 
gives  to  the  creditor  more  than  ^ga\  interest,  is  adopted, 
and  the  creditor  knows  it  will  have  that  effect,  he  is  guilty 
of  usury,  although  he  may  not  suspect  that  he  is  violating 
the  law.    But  no  miscalculations,  nor  mistakes  of  the  sen* 
vener  in  dates,  sums  or  otherwise,  can  make  the  transac- 
tions usurious.     The  bond  taken  in  this  case  does  not 
secure  to  the  plaintiffs  as  much  interest  as  they  were  enti- 
tled to;  and  it  is  impossible  to  believe  that  in  taking  it, 
they  intended  to  secure  usurious  interest.     The  judgment 
should  be  affirmed. 

Judge  Cabell  concurred,  and  the  judgment  was  af- 
firmed. • 

*  The  Pbbsidsitt  and  Judge  Coalteb  absent. 
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Nadenbush  and  others  v.  Lane«  idse. 

J\dy, 

It  is  error  to  reqaire  bail  in  an  aetion  on  a  bond  with  a  collateral  eondkion. 
In  eases  of  joflgmenu  by  default  for  want  of  appearanoci  the  writ,  with  the  en- 
dorsement, it  a  neceuary  part  of  the  record. 

Appeal  from  the  Superior  Court  of  Berkeley  county; 
^vhere  Lane  brought  an  action  of  debt  on  a  bond  against 
Naclenbush  and  Harrison*  The  declaration  is  in  the  aim* 
pie  form  of  a  declaration  on  a  bond  for  the  payment  of  mo- 
ney,  without  any  breaches  assigned.  An  office  judgment 
w^as  obtained  for  want  of  appearance,  and  a  writ  of  enquiry 
executed;  on  which  the  jury  found  a  verdict  for  the  plain* 
tiff.  The  Court  rendered  judgment  against  the  defendants 
ftnd  their  appearance  bail. 

The  record  contains  a  bond,  filed  with  the  declaratioB, 

which  is  an  appeal  bond*    The  writ  has  an  endorsement  in 

these  words:  **  Debt  on  an  appeal  bond.    Bail  is  required.'' 

The  defendants  Nadenbuah^  Harrison^  and  their  appear- 

aDce  bail,  obtained  a  supersedeas. 

Johnson^  for  the  appellants,  contended:  1.  That  bail 
was  improperly  demanded  in  this  case,  it  being  an  action 
of  debt  on  a  bond  with  collateral  condition.  For  this,  he 
referred  to  1  Rev.  Code,  499,  ch.  128,  ^  42,  43.  Ruffin 
T.  Ca//,  2  Wash.  181.  Henderson  ▼.  Hepburn^  2  Call, 
238,  239.  Metcalfe  r.  Battaile^  Gilm.  191.  The  judg- 
ment may  be  set  aside  for  this  cause,  as  is  proved  by  the 
cases  before  cited. 

2.  No  breaches  are  assigned  in  this  case,  which  is  er- 
roneous, according  to  the  established  principles  of  law. 
1  Rev.  Code,  ch.  128,  §  82.  2  Chitt  PL  153.  Hardy 
V.  Bern,  5  Term.  Rep.  636.  TVard  Sr  at.  r.  Fair/ax 
Justices^  4  Munf.  494. 

Leigh,  for  the  appellee,  contended,  that  the  facts  on 
which  the  objections  were  founded,  did  not  appear  judici- 
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1826.    ni]y  to  the  Court,  as  Ihe  bond  was  not  a  part  of  the  record; 
^^^^i^m^  and  for  this  he  cited  the  caaie  of  Craghilly.  Page,  2  Heo. 

NadcnbuUi  &  Munf.  446. 
LAoe. 

Jui^  31.     Judge  Green. 

It  is  admitted  that  there  is  error  in  this  case,  io  requir- 
ing bail,  and  enterinii;  judgment  against  him,  and  faiVm^  to 
suggest  breaches  of  the  condition  of  the  bond,  if  the  Court 
can  ascertain  from  the  record,  that  the  bond  sued  upon  was 
really  a  bond  with  a  collateral  condition.  But,  it  is  sug- 
gested, that  in  a  case  like  this,  when  the  declaration  states 
the  obligation,  without  intimating  that  there  was  any  con- 
dition; and  when  there  was  a  writ  of  enquiry,  the  bond, 
although  copied  into  the  record,  is  not  properly  a  pitrt  of 
it.  If  this  were  so,  still  this  would  appear  to  be  a  suit  up- 
on a  bond  with  a  collateral  condition,  from  the  plaintiff's 
endorsement  on  the  writ,  which  is  a  part  of  the  record.  In 
all  cases  of  a  judgment  by  default  for  want  of  appearance, 
the  writ  with  the  endorsement  is  a  necessary  part  of  the 
record,  that  it  may  be  seen  whether  there  was  a  proper 
foundation  for  the  judgment,  both  as  to  the  defendant  and 
the  bail;  and  the  fact  of  there  having  been  a  writ  ofenqui^ 
ry,  is  a  proof  that  the  bond  had  a  condition,  and  that  it  was 
collateral.  If  it  was  a  single  bill,  or  a  bond  with  a  condi- 
tion to  pay  money,  no  writ  of  enquiry  could  have  been 
awarded;  but  final  judgment  should  have  been  entered  for 
principal  and  interest  by  the  clerk. 

The  judgment  must,  therefore,  be  reversed;  and  as  the 
Court  below  ought  to  have  dismissed  the  suit,  instead  of 
executing  the  writ  of  enquiry,  this  Court,  giving  such  judg- 
ment as  the  Court  below  ought  to  have  giveoi  should  dis- 
miss the  suit* 

The  other  Judges  concurred,  and  the  suit  waa  dismiss- 
ed.* 

*  The  Puamar  and  Jadge  Qoaltmr  abwot. 
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Young  r.  Scott,  &c.  ifi26. 

Augwt. 


415' 

53^ |.  In  aU  catet  where  a  party  applies  to  a  Court  of  Equity  for  relief  againtt  an 

Tij.       usuriout  contract,  whether  he  alleges  in  hit  bill,  that  he  is  able  to  prove  the 

fi^       usury  without  the  defendant's  confession,  or  not,  he  can  only  be  relieved  upon 

payment  of  principal,  •mihoui  interest,  under  the  third  seetion  of  our  Act  of 

Assembly .     Decided  by  two  Judges  out  of  ^ree. 

This  was  an  appeal  from  the  Richmond  Chancery  Court. 

Scott  had  obtained  a  judgment  at  law  against  Youngj 
for  750  dollars,  with  interest  and  costs,  as  endorser  of  a 
negotiable  note,  executed  by  Dabney,  A  forth-coming 
bond  was  given,  and  forfeited,  and  judgment  obtained  on 
it.  Yovng  then  filed  a  bill  in  Chancery  to  injoia  this 
judgment,  on  the  ground  of  usury. 

The  bill  states,  that  the  complainant  became  the  endorser 
of  Dabney  on  a  note  for  750  dollars,  payable  at  the  expi- 
ration of  fifty  days,  which  was  delivered  to  Scott  for  the 
consideration  of  712  dollars  and  50  cents,  which  Dabney 
had  borrowed  of  Scott:  that  this  note  was  renewed  several 
times,  and  on  every  renewal  usurious  interest  was  charged: 
that  the  usurious  interest  paid  by  him  amounted  to  168 
dollars  and  75  cents,  which,  deducted  from  the  sum  of  712 
dollars  and  50  cents,  the  principal  money  borrowed,  would 
leave  the  sum  of  543  dollars  and  75  cents;  which  is  all  that 
the  complainant  is  bouvid  to  pay,  and  which  he  is  ready  and 
willing  to  pay.  He  therefore  prays,  that  the  judgment  for 
the  whole  amount,  exceeding  543  dollars  and  75  cents,  may 
be  injoined.  The  bill  calls  upon  Scott  and  Dabney  to  an- 
swer, on  oath,  all  the  allegations  above  set  forth;  but  it  does 
not  allege,  that  the  complainant  is  able  to  prove  the  usury 
by  evidence  independent  of  the  defendants'  answer. 

Scott  answered,  denying  that  the  sum  originally  borrow- 
ed was  712  dollars  aiftd  50  cents,  but  in  fact  725  dollars: 
that  on  the  several  renewals  of  the  note,  two  per  cent,  per 
month  only  was  charged,  but  was  never  paid  by  the  said 
Young;  but,  instead  of  payment,  the  said  Fim/i^  gave  his 
.    promissory  notes  for  the  greater  part  of  the  usurious  in- 
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1826.    terest  charged;  and  he  has  only  paid  135  dollars^  as  iat«^ 

;^!^X^  est,  &c. 

Young        An  injunction  was  awarded,  on  filing  the  bill,  except  as 
Seou  ko.  ^^  ^^®  ^'^  ^^  ^^  dollars  and  75  cents;  and  on  the  eomiog 
in  of  the  answer,  a  motion  was  made  to  dissolve;  and  the 
Chancellor  referred  the  accounts  to  a  Commissioner. 

The  Chancellor  dissolved  the  injunction  for  the  sum  €i 
S42  dollars  and  8  cents,  with  interest,  &c  and  made  it  per- 
petual for  the  residue. 
Young  appealed. 

Johnson^  for  the  appellant. 

BacchuSf  for  the  appellees. 

Jiugust  1.     Judge  Car&. 

It  is  a  fundamental  principle  with  Courts  of  Equity,  that 
no  man  shall  be  forced  to  accuse  himself;  nemo  ienttw 
prodere  seipsum.  In  conformity  with  this  maxim,  those 
Courts  have  constantly  held  that  a  defendant  may  demur 
to  a  bill,  calling  on  him  to  answer  any  matter  which  may 
subject  him  to  fine,  forfeiture,  pains  or  penalties.  Where 
the  forfeiture  or  penalty  is  entirely  in  the  power  of  the 
plaintiflf,  if  in  his  bill  he  waives  it,  the  defendant  cannot  de- 
mur, but  must  answer.  The  English  Statute  of  Usury  sub- 
jected the  usurious  lender  of  money,  &c.  to  the  loss  of  the 
sum  lent.  This,  so  far  as  it  relates  to  principal  and  legal 
interest,  the  Chancellors  have  considered  a  penalty.  When, 
therefore,  a  bill  in  equity  called  on  the  defendant  to  answer 
as  to  an  usurious  transaction,  unless  it  waived  the  penalties 
of  the  act,  and  offered  to  pay  the  principal  with  legal  in- 
terest, the  defendant  might  demur.  ^  This  practice  of  the  J 
English  Courts,  our  Legislature  have  taken  as  the  basis  of  I 
the  third  section  of  our  Act  against  usury;  changing  it  only 
so  far,  as  to  subject  the  lender  to  the  loss  of  all  interestf  , 
and  the  payment  of  the  costs  of  the  Chancery  suit     This 
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statute  I  have  always  considered  as  made  merely  to  place    1826. 
that  on  the  ground  of  law^  which  was  before  practice;  not  ,J^^^^^ 
to  narrow  or  widen  that  practice,  nor  to  make  any  change.     Young 
except  that  the  lender  shall  lose  all  interest  and  pay  costs.   Scoit'&c 
I  consider  every  bill  in  equity,  for  relief  against  usury,  a 
bill  under  this  section;  that  no  man  can  come  into  that yb- 
rum  for  relief  from  the  principal  sum  borrowed,  as  that 
would  bo  calling  on  equity  to  enforce  a  penalty;  nor  is  he 
obliged  to  state  in  his  bill  that  he  has  no  evidence  at  all, 
and  depends  wholly  on  the  answer;  and  if  the  answer  deny 
the  usury,  he  may  prove  it  aliur\dej/\{  in  his  power.    But 
however  he  may  succeed,  whether  by  the  confession  of  the 
answer  or  other  proof,  I  think,  that  in  the  language  of  the 
law,  "the  lender  shall  be  obliged  to  aecept  his  principal 
money  without  any  interest,  and  pay  costs,  but  shall  be 
discharged  from  all  other  penalties  of  the  act." 

My  opinion,  of  course,  is,  that  the  decree  be  reversed, 
and  entered  according  to  the  principles  laid  down. 

Judge  Green. 

A  bill  was  filed  by  the  appellant  against  the  appellee,  to 
be  relieved  against  a  judgment  at  law,  founded  upon  an 
usurious  contract.  The  bill  does  not  allege  either  that  the 
plaintiff  can  or  cannot  prove  the  usury,  without  a  discove- 
ry from  the  defendant;  but,  after  stating  minutely  all  the 
circumstances  of  the  contract,  and  the  subsequent  transac- 
tions and  payments,  calls  upon  the  defendant  to  answer 
many  particular  interrogations,  affirmative  answers  to 
which  would  completely  support  the  charges  in  the  bill. 
There  is  no  evidence  of  the  usury,  except  the  admissions 
of  the  answer,  which  are  full. 

The  question  is,  as  to  the  measure  of  relief;  whether, 
under  the  provisions  of  our  statute,  the  plaintiff  is  to  be 
relievedj  upon  the  payment  of  so  much  of  the  principal 
sum  as  remained  after  deducting  the  payments  made;  or, 
under  the  principles  of  a  Court  of  Equity,  independent  of 

Vol.  IV.  53 
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1S26.    the  statute,  upon  the  payment  of  the  balance  of  priBcipal 
^^^^^I^  and  legal  interest  remaining  due  after  crediting  the  pay- 
Young     ments.     The  Court  of  Chancery  adopted  the  latter  rule, 
Scotr  &c.  *"^  ^35  probably  led  to  it  by  the  discussions  in  Marks  r, 
Morris;  Slone  v.   Smith  fy  fVarCy  and  M^Pherrin  v. 
King;  the  bill  not  stating  that  the  plaintiff  could  not  prore 
the  usury,  but  by  the  oath  of  the  defendant,  and  not  pray- 
ing specific  relief  in  the  terms  of  the  act,  so  as  to  shew  ihat 
he  claimed  the  aid  of  the  Court  by  virtue  of  the  statute. 

It  will  not  be  necessary  to  give  any  opinion  as  to  there- 
suit  to  which  the  Court  came  in  Marks  v.  Morris.  When- 
ever  that  shall  be  necessary,  it  should  be  considered  in  a 
full  Court.  But,  it  is  necessary  to  consider  one  of  the  pro- 
positions asserted  in  that  case:  that  upon  a  bill  to  be  reliev- 
ed against  an  usurious  contract,  the  Court  must  appfy  the 
rule  existing  in  Courts  of  Equity  before,  and  independent 
of,  the  statute,  unless  the  plaintiff  prays  relief  upon  the  dis- 
tinct ground  that  he  has  no  proof  of  the  usury,  indepen. 
dent  of  the  defendant's  oath,  and  shews  otherwise,  that  he 
claims  relief  under  the  statute  exclusively. 

To  understand  the  object  of  the  third  section  of  our  sta- 
tute, it  is  necessary  to  see  what  were  the  principles  upon 
which  Courts  of  Equity  proceeded  in  givlnf^  relief  against 
usurious  contracts,  inde[>endently  of  our  statute. 

A  Court  of  Equity  h^s  no  jurisdiction  to  enforce  penal* 
ties;  and  it  was  held  that  the  offence  prohibited  by  the  sta* 
tutes  of  usury,  was  the  taking  of  more  than  legal  interest; 
that  to  take  le^al  interest  was  not  against  the  policy  of  the 
law:  that  the  forfeiture  of  the  whole  of  the  money  lent, 
and  subjecting  the  usurer  to  the  forfeiture  of  double  the 
amount  lent,  in  cases  where  he  had  received  the  usurious 
interest  J  (a  forfeiture  recoverable  by  any  common  inform- 
er,) were  penalties  provided  to  enforce  this  policy  of  the 
law:  that,  consequently,  to  declare  the  debt  forfeited  upon 
the  application  of  the  debtor,  who  was  plaintiff,  would  be 
to  enforce  a  penalty:  but,  to  relieve  against  the  usuriotis 
excess,  would  be  to  promote  the  policy  of  the  law  without 
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enforcing  a  penalty,  and  was  warranted  by  the  general     1826. 
principles  of  equity,  which  relieve  againat  unconscionable  ^]J^^!!^ 
advantages  taken  of  the  necessitous  circumstances  of  dis-     Young 
tressed  persons.     In  all  Kuch  cases,  the  Court,  upon  the  scottj&c. 
maxim,  that  he  who  asks  must  do  equity,  relieves  upon 
the  condition  that  the  plaintiff  restore  to  the  defendant 
what  he  has  received  from  him.     To  effect  these  objects, 
it  was  necessary  for  the  plaintiff,  in  a  case  of  usury,  express- 
ly  to  waive  the  penalty  of  a  forfeiture  of  the  debt  (which 
was  in  his  power,*nQ  other  being  interested,)  and  to  offer 
to  pay  the  principal  and  legal  interest. 

It  is  also  a  rule  of  a  Court  of  Equity,  that  a  party  can- 
not  be  compelled  to  answer  any  matter,  if  it  might  subject 
him  to  a  penalty.     His  answer  to  a  bill  charging  usury  in 
the  contract,  even  if  the  defendant  had  not  received  the 
usury,  would  subject  him  to  the  penalty  of  the  loss  of  his 
whole  debt,  unless  the  penalty  was  waived;  and  therefore, 
it  must  be  waived  by  the  plaintiff,  to  entitle  him  to  the 
defendant's  answer.     But,  cases  might  occur,  in  which  the 
defendant,  by  his  answer,  might  subject  himself  to  a  )>enal-> 
ty  which  the  plaintiff  could  not  waive;  as,  if  the  defendant 
had  received  the  usurious  interest,  in  which  case  he  would 
be  liable  to  a  penalty  recoverable  by  any  informer.     In 
such  casci  the  defendant  could  not  be  compelled  to  an- 
swer to  the  charge  of  usury.     But,  if  the  plaintiff  waived 
the  penalty  which  was  in  his  power,  and  could  prove  the 
usury  without  a  discovery  from  the  defendant,  upon  an 
issue,  he  was  entitled  to  relief.    This  relief,  however,  was 
measured  by  the  same  rule,  whether  the  plaintiff  had  or 
had  not  the  benefit  of  the  defendant's  answer,  upon  the 
payment  of  principal  and  legal  interest;  and  this,  because 
the  Court  would,  in  no  case,  enforce  a  penalty,  and  because 
the  party  who  had  asked  equity  was,  as  a  condition  of  re- 
lief to  him,  required  to  do  equity.     The  relief  upon  this 
condition,  was  not  a  reward  to  the  defendant  for  making  a 
discovery;  the  rule  that  a  party  should  not  be  compelled  to 
answer,  so  as  to  subject  himself  to  a  penalty,  being  appli- 
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1826.    cable  to  the  mode  of  proceeding  in  the  cause,  for  the  pur- 
^^^^^alj  pose  of  ascertaining  the  truth  of  the  case,  and  hairing  no  in- 
Yoaog     fluence  upon  the  measure  of  relief,  that  being  determined  by 
s«ou)h6.  the  facts  ascertained,  no  matter  how;  and  upon  the  prinei* 
pies  that  a  Court  of  Equity  would  not  enforce  a  penalty, 
and  that  he  who  asks  equity  must  do  it.     These  principles 
run  through  all  the  cases  in  the  English  Courts  upon  the 
subject,  and  are  elucidated  by  the  cases  of  Bosanquet  y. 
Dashwoody  Cas.  Temp.  Talbot,  38.   Brownsword  v.  Ed- 
wardsy  2  Ves.  243,  249,  and  Swott  v.  Nesbi/t^  14  Ves.  442. 
In  tliis  state  of  things,  the  Virginia  Legislature  enacted 
that  the  borrower  might  exhibit  his  bill  against  the  lender, 
for  a  discovery  relative  to  the  loan,  or  the  repaymtnt 
thereof;  and  **  if  thereupon  it  shall  appear  that  more 
than  lawful  interest  was  reserved,  the  lender  shall  be  obli- 
ged to  accept  his  principal  money  without  any  interest,  and 
pay  costs;  but,  shall  be  discharged  from  all  other  penalties 
of  this  act." 

What  was  the  object  of  this  act,  and  what  is  its  literal 
meaning?  It  applies  to  all  cases,  whether  the  money  has 
been  paid  or  not.  The  relief  is  to  be  given,  if  it  shall  ap- 
pear that  the  contract  was  usurious,  no  matter  how  the  fact 
may  be  made  to  appear.  The  sole  object  of  the  statute 
seems  to  be,  to  remove  the  difficulties  before  existing,  to 
proceeding  inChancery,  by  abrogating  by  force  of  the  statute, 
in  case  of  an  application  to  equity  for  relief,  the  penalty  of 
total  forfeiture,  whether  the  plaintiff  in  express  terms  waives 
that  penalty  or  not;  and  in  case  of  a  payment  of  the  usury, 
to  abolish  the  penalty  recoverable  by  an  informer;  so,  that 
in  all  cases,  the  defendant  might  be  justly  compelled  to  an- 
swer, and  the  cause  might  come  to  hearing  in  Chancery, 
upon  the  bill,  answers  and  proofs,  instead  of  driving  the 
party  in  the  latter  case  to  a  demurrer  to  the  discovery,  and 
the  Court  to  investigate  the  charge  of  usury,  by  an  issue. 
One  other  object  of  the  act  was,  to  prescribe  as  the  mea- 
sure of  relief,  the  payment  of  the  principal  only,  instead 
of  the  principal  and  interest,  as  was  before  practised. 
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This  obvious  and  literal  construction  cannot,  I  think,    1826. 
be  controlled  by  the  preamble  to  the  original  act  of  1734.    ^^^^*i^ 
That  preamble  is  now  no  part  of  the  existing  law.     A     Y^ang 
preamble  may  be  resorted  to  for  the  purpose  of  aidling  the  seot^  Sco. 
construction  of  an  enacting  clause  which  is  equivocal  iu 
its  termsy  but  not  to  control  the  literal  and  unequivocal 
terms  of  the  enactment;  and  if  that  preamble  were  now  a 
part  of  the  law,  I  should  not  think  it  had  any  effect  upon 
the  literal  terms  of  the  third  section.     The  difficulty  of 
proving  usury,  arising  from  the  secrecy  with  which  such 
contracts  are  usually  made,  might  be  a  very  sufficient  rea- 
son for  giving  a  Court  of  Equity  jurisdiction,  to  give  a 
general  relief  in  all  cases  where  usury  appears,  no  matter 
in  what  way. 

.  The  consequence  of  the  construction  given  to  the  sta- 
tute in  Marks  v.  Morris  ^ould  be,  that  if  the  defendant 
admitted  the  usury,  he  would  get  back  his  principal  with* 
out  interest;  but,  if  he  denied  it,  and  it  was  proved,  one 
6f  these  consequences  would  result;  either  the  defendant 
would  be  entitled  to  his  principal  and  legal  interest,  ac- 
cording  to  the  principles  of  a  Court  of  Equity  exising  be* 
fore  the  statute,  (in  which  case,  he  would  receive  a  premi* 
um   for  falsehood  and  perjury;)  or,  the  plaintiff  would  be 
relieved  by  the  Court's  declaring  that  the  whole  debt^ 
principal  and  interest,  was  forfeited;  in  which  case,  the 
Court  would  act  directly  against  its  most  ancient  and  best 
settled  principles,  applicable  to  all  other  analogous  cases; 
or  the  plaintiff  would  be  entitled  to  no  relief  whatever;  in 
which  case,  the  primary  object  of  the  Legislature,  to  bene- 
fit the  borrower  by  facilitating  his  remedy  in  Chancery, 
and  relieving  him  to  a  greater  extent  than  he  could  have 
been  relieved  before,  would  be  utterly  frustrated  in  very 
many  instances.     I  cannot   believe  that  the  Legislature 
intended  to  produce,  by  the  act  in  question,  any  of  these 
consequences;  or  if  they  did,  that  they  would  leave  that 
object  to  be  attained  by  doubtful  constructions  of  the  terms 
of  the  statute.     If  they  had  intended  either  of  these  con- 
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1826.    sequences,  they  would  have  expressed  that  intent  in  aoe- 

^^^^  quivocal  terms. 

Upon  the  whole,  I  conclude  that  in  all  cases  where  a 
party  applies  to  a  Court  of  Equity  for  relief  against  «n 
usurious  conrract,  if  he  is  entitled  to  relief  at  all,  he  ncHjat 
be  relieved  upon  the  terms  prescribed  by  the  statute;  asd 
that  this  decree  must  be  reversed,  and  the  injunction  per- 
petuated, except  as  to  so  much  of  the  principal  debt  as  re- 
mains unpaid. 

Judge  Cabell. 

The  bill  in  this  case  containf  no  allegation  of  the  ability 
of  the  complainant  to  prove  usury,  otherwise  than  by  the 
answer  of  the  defendant.  On  the  contrary,  it  mere/y  al- 
leges that  the  contract  was  usurious,  and  calls  upon  the  de- 
fendant directly  and  expressly,  to  answer  to  the  usury,  and 
prays  to  be  relieved  against  the  judgment,  except  as  to  the 
principal  num  due;  which  jmnctpa/,  the  complainant  ex* 
presses  his  readiness  to  pay.  The  answer  acknowledges 
the  usury. 

As  the  bill  seeks  a  discovery,  and  asks  the  precise  mea" 
sure  of  relief  indicated  by  the  third  Mtction  of  our  act  of 
Assembly  against  usury,  (1  Bev.  Cod$f  373,)  I  cannot  con- 
sider it  in  any  other  light  than  as  a  bill  exhibited  under 
that  section,  and  I  am  eonsequently  of  opinion,  that  the 
Chancellor  erred  in  not  conforming  his  decree  to  that  sec- 
tion. 

As  the  present  is  a  bare  Court,  as  none  of  the  Judges 
are  now  present  who  decided  the  case  of  Marks  v.  Afor^ 
risy  and  as  it  is  not  at  all  necessary  to  the  decision  of  this 
case,  (according  to  the  view  that  I  have  taken  of  it,)  that 
we  should  discuss  any  of  the  principles  settled  in  Marks 
▼.  Morris,  I  studiously  forbear  to  express  any  opinion  in 
relation  thereto. 

Decree  reversed.* 

*  The  PA£ti9£irT  and  Judge  CoiXTiB,  abfeoc. 
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EaSLEY   v.    CrADDOCK^  &C.  1826. 

Augiui, 

Xhe  master  of  an  apprentice  it  boand  to  pay  foi:  medical  attendance  on  the  ap« 
prentice,  from  the  very  nature  of  the  relation  between  master  cmd  appren- 
tice i  and  the  father  of  the  ap}>rentice  ii  onlj  bound,  when  the  lenrtcea  have 
been  rendered  at  his  iti»ia»ce. 

The  instruction  of  a  (Joort  will  net  be  reversed^  when  it  ia  right  in  prinapUp 
but  the  reason  assigned  b  erroneous. 

An  action  of  assumpsit  was  brought  in  the  County  Court 
of  Halifax,  by  Craddock  and  Tuck  against  Drvry  Eas- 
let/ 9  for  medical  attendance  on  the  son  of  the  defendant. 
Plea,  non  assutnpsity  and  issue.  Verdict  and  judgment 
for  the  defendant. 

At  the  trial,  the  defendant  introduced  evidence  to  prove 
that  at  the  time  the  said  medico t  assistance  was  render^ 
edf  the  said  William  B,   Easley  (the  son  of  the  defen- 
dant,) was  living  at  the  house  of  a  certain  Samuel  fVil* 
liamsy  under  an  indenture  of  apprenticeship.     This  in- 
denture (which  was  also  set  forth)  contains  a  clause,  that 
the  said  S,  fVtlHams  shdM  **  furnish  for  the  said  William 
B.  Easley y  good  and  wholesome  diet  and  lodging,  and' al- 
so to  clothe  him  the  said  Wm.  Eastey,  with  good  and  suita- 
ble a]>parel,''  "and  in  all  things  generally  to  do  and  per- 
form whatsoever  is  just  and  right  towards  the  said  fV.  Eas- 
ley ^  ^-c/*     The  defendant  moved  the  Court  to  instruct  the 
jury,  that  by  the  said  covenant  and  indenture^  the  ^said 
jS.   Williams  was  bound  to  provide  medical  assistance  to 
the  said  W.  B    Easley ^  and  that,  thereforCy  this  ac* 
tion  could  not  be  maintained  against  the  defendant; 
which  instruction  the  Court  gave,  and  the  plaintiffs  ex- 
cepted. 

The  plaintiffs  appealed  to  the  Sujierior  Court,  who  re- 
versed the  judgment  of  the  County  Court;  and  the  defen- 
dant appeliled  to  this  Court. 

Johnson^  for  the  appellant,  contended  for  the  liability  of 
the  master,  and  relied  upon  the  cases  of  Seaman  v.  Cas- 
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1826.    tel^  1  Esp.  N.  P.  Cas.  270.      fFennellv.  Jlbney^  Bos.  & 

Jbtsr^tnt.    p^jj^  2^y      These  cases  go  farther  than  the  case  at  bar,  be- 
EMiey    cause  they  relate  to  hirtd  servaniSj  and  this  is  the  case  ol 
CiwWoek,  »°  in/ant  apprentice,  who  has  no  wages  as  a  reward  for 
^^      his  services  like  the  former.     He  referred  also  to  4  Co- 
myn^s  Dig,  857,  in  the  Jlddenda,  and  Rex  ▼.  Inhab.  of 
Hales,  1  Stra.  99;  in  support  of  this  doctrine.     Medical 
assistance  is  provided  for  in  the  covenant  under  the  head 
of  **  diet/'  and  the  clause  to  provide  "  all  things  necessa- 
ry, &c." 

But,  if  the  County  Court  erred,  the  Circuit  Court  erred 
also.  It  was  the  duty  of  the  Circuit  Court  to  have  said  in 
what  the  County  Court  were  wrong.  If  the  County  Court 
were  right  in  saying  that  the  master  was  liable  for  medi- 
cal assisUnce  afforded  to  his  apprentice,  and  wrong  in  say^ 
ing  that  ih^  father  was  not  liable,  the  Circuit  Court  ought 
to  have  discriminated  between  these  two  instructions,  and 
not  to  have  reversed  the  cause  in  toto,  without  pointing 
out  the  error  into  which  the  County  Court  had  fallen. 

Leigh,  for  the  appellee,  contended  that  a  master  is  not 
bound  for  medical  services  to  an  Wrerf  servant,  as  is  proved 
by  the  cases  cited  on  the  other  side  ;  and  there  is  no  dis- 
tinction between  the  cases  of  apprentices  and  other  ser- 
vants. 

As  to  the  objection  that  the  Circuit  Court  ought  to  have 
discriminated  between  the  good  and  bad  part  of  the  instruc- 
^tion  of  the  County  Court,  the  appellant  cannot  make  that 
complaint,  because  he  moved  for  the  instruction,  and  con- 
founded the  liability  of  the  master  and  the  non-liabilUy  oi 
the  father,  in  one  motion.  There  can  be  no  doubt  that  the 
father  may  be  liable,  under  certain  circumstances,  as  where 
the  services  were  rendered  at  his  instance.  But  the  Coun- 
ty Court  have  said  that  the  father  is  not  liable  under  any 
circumstances.  The  Court  gave  both  instructions  as  asked 
for,  and  if  any  part  is  erroneous^  the  whole  must  be  re- 
versed. 
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^August  2.     Judge  6re£n  delivered  the  opinion  of  the    1826. 
Court*  j!l^ 

Easley 

This  was  an  action  by  a  physician  against  the  father,  for  cradidock, 
the  recovery  of  a  compensation  for  medical  attendance  upon       *'®' 
«D  infant  son.     After  the  plaintiff  gave 'evidence  of  his  at- 
tendance, without  any  proof,  as  far  as  appears,  that  the  at- 
tendance was  at  the  instance  of  the  father,  the  defendant 
proved  that  his  son  was,  at  the  time  of  the  plaintiff's  ser- 
vice rendered,  an  apprentice^  and  resided  at  his  master's 
house;  and  produced  the  indentures  of  apprenticeship,  by 
which  the  master  covenanted  *^  to  furnish  for  the  said  fVil- 
Kam  Easley^  (the  apprentice,)  good  and  wholesome  diet 
and  lodging,  and  also  to  clothe  him  with  good  and  suitable 
apparel;  and  furthermore,  to  use  the  said  William  Eaaley 
with  as  much  moderation  and  lenity,  as  is  consistent  with 
the  duties  required  of  him,  and  in  all  things  generally  to  do 
and  perform  whatsoever  is  just  and  right  towards  the  said 
Williatn  Easley^  so  far  as  his  the  said  Williams^ s  capacity 
and  ability  will  enable  him;"  and  moved  the  Court  to  in- 
struct the  jury,  that  by  the  said  covenant  and  indenture, 
the  said  S.  B,  Williams^  the  master,  was  bound  to  pro- 
vide medical  assistance  to  the  sM  fVilliatn  B.  Easley^ 
and  that  therefore  this  action  could  not  be  maintained 
against  the  defendant:  which  instruction  was  given. 

I  incline  to  think  that  the  terms  of  the  covenant  had  not 
the  effect  attributed  to  them  by  the  Court;  certainly  not, 
unless  the  duty  to  provide  medical  assistance  for  the  ap- 
prentice,  devolved  by  law  upon  the  master,  by  virtue  of 
the  relation  of  master  and  apprentice;  and  if  so,  whether 
the  performance  of  that  duty  was  secured  by  the  covenant 
or  not,  was  unimportant  in  this  cause.  The  duty,  whe- 
ther implied  by  law  or  stipulated  by  the  contract,  would 
have  the  same  effect  upon  the  rights  of  the  parties  in  the 
suit.     If,  therefore,  it  was  the  duty  of  the  master,  resulting 

*  The  PBBtnHcHT  mm)  Jadge  Coaltbr  abMot. 
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1826.     from  the  relation  of  master  and  apprentice,  to  provide  me- 

/*I^^II^  dical  attendance,  the  instruction  of  the  Court  was  substan- 

Eatiej    tially  right,  whether  that  duty  was  provided  for  in  the  co- 

Onddoek,  venant  or  not,  so  far  as  it  went  to  affirm  the  existence  of 

*^-      that  obligation. 

It  seems  to  be  settled  in  England,  that  the  master  \s  not 
bound  to  provide  medical  assistance  for  a  hired  serFaot, 
unless  he  stipulates  for  it  in  the  contract  of  hiring;  aUhouc^h 
the  contrary  was  holden  by  Lord  Kenyon^  Seaman  v. 
Castel,  1  Esp.  Ni.  Pri.  Cas.  270;  Wenneil  y.  ^bney,  3 
Bos.  &  Pull.  247;  and  this  doctrine  appears  to  be  well 
founded.  The  wages  paid  by  the  master  in  such  case,  are 
the  means  of  providing  for  the  servant  whatever  he  may 
want,  which  the  master  has  not  stipulated  in  terms  to  fur- 
nish: and  if  the  servant  should,  during  his  service,  acquire 
any  thing  by  his  labour  for  any  other,  the  master  would 
not  be  entitled  to  it.  The  only  remedy  of  the  master  woqid 
be  against  the  servant  himself,  if  he  had  been  injured  by 
the  servant's  labouring  for  another,  unless  that  other  had 
seduced  the  servant  from  the  master's  service. 

But,  the  case  of  an  apprentice  is  diflferent.  He  receives 
no  compensation  from  the  master,  except  his  maintenance 
and  education;  and  his  whole  labour  and  capacity  be/ong 
80  completely  to  the  master,  that  any  thing  which  he  earns 
during  his  apprenticeship  is  due  to  the  master  directly,  al- 
though the  master  is  not  privy  or  assenting  to  his  earning 
it.  As,  if  an  apprentice  runs-away  and  joins  a  privateer; 
bis  share  of  prize  money  is  due  to  the  master.  3  A7n.  Jibr, 
21,/?/.  8.  15  Vin.  Jlbr.  326,  p/.  1.  lb.  321,  pi,  4.  Me- 
riton  V.  Hornsby,  I  Ves.  48.  Hill  v.  JUlen,  1  Vr^^  83. 
As  to  the  maintenance  and  care  of  the  infant  apprentice, 
the  master  seems  to  be  placed  in  loco  parentis^  and  sub- 
ject to  the  same  obligations  as  a  father.  If  the  apprentice 
becomes  disabled  by  an  incurable  disease,  the  master  is  still 
bound  to  maintain  him.  I  Slrange,  99.  The  assumpsit 
implied  in  this  case,  from  the  mere  fact  of  rendering  the 
medical  service,  rested  upon  the  master,  and  not  upon  the 


1 


V, 

rtdo 


Court  of  AppeaU  of  Virginia.  427 

father.     But,  if  the  service  had  been  rendered  at  the  in-     1826. 
stance  of  the  father,  and  upon  his  credit,  he  would  have  y^/!lj[^ 
been  responsible  to  the  plaintiff,  notwithstanding  the  legal     Eiuiej 
obligation  of  the  master.  Craddock, 

The  Court  was  therefore  right  in  instructing  the  jury, 
that  the  master  was  bound  to  provide  medical  assistance 
Ibr  the  apprentice;  but  it  did  not  follow,  as  they  determin- 
edy  that  the  action  could  not  be  maintained.  The  instruc- 
tion should  have  been.  Chat  it  could  not  be  maintained, 
unless  the  services  were  proved  to  have  been  rendered  at 
the  instance  of  the  defendant.  The  judgment  of  the  Supe- 
rior Court,  reversing  that  of  the  County  Court,  is  there- 
fore right,  and  to  be  alBrmed. 


Hamilton  v.  Shrewsbury.  1826. 

AugwU 

If  the  proeeedingg  under  an  exeeution  are  wholly  void,  no  title  pasaee  by  the  sale 
to  the  purchaser,  and  the  defendant  may  have  redress  in  an  action  Q^deUnue^ 
and  a  Court  of  Equity  has  no  jurisdiction. 

If  the  exeeution  is  valid  so  ^r  as  to  bind  the  property,  but  the  sale  under  it  is 
▼old,  on  account  of  the  interest  or  improper  conduct  of  the  sheriff,  the  Court, 
from  which  the  execution  issued,  may  correct  the  abuse  of  its  own  process, 
by  quashing  the  exeeution,  &c.  and  there  is  no  ground  for  equity  to  interfere. 

A  fair  purchaser  under  a  sherifrs  sale,  without  knowledge  of  any  improper  con- 
duct on  the  part  of  the  ofBeer,  acquires  a  valid  title  to  the  property  purchas* 
ed«  and  the  remedy  of  the  party  injured  is,  by  action  at  law,  for  damages^ 
against  the  sheriff.  The  same  remedy  applies  where  a  sheriff  has  impro* 
perly  refused  a  forthcoming  bond,  when  he  ought  to  have  received  it. 

Appeal  from  the  Chancery  Court  of  Greenbrier. 

Hamilton  filed  a  bill  af^inst  Reynolds y  fVaugh^  and 
Donnally^  to  injoin  a  judgment  obtained  by  fVaugh  against 
him.  The  bill  states,  that  the  complainant,  with  two  others, 
being  appearance  bail  for  Stuart  and  Dennison^  judgment 
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1826.    was  rendered  agaiost  them,  for  failiD^  to  enter  special  bail: 
Jvgmt.    y^^^  ^Q  execution  having  issued  against  Stuart  and  ZJenm" 
Hamilton  soTiy  and  no  property  being  found,  the  deputy  sheriff,  Re^ 
Slire^tbu.  w^W*»  required  the  Sureties  to  pay  the  money:  that,  accord- 
■7-       ingly,  one  of  the  bail  paid  his  proportion,  (one-third)  and 
the  complainant  paid  his  proportion  by  an  arrangement  be- 
tween him  and  the  sheriff,  which  was  fully  satisfied:  Chat 
the  third  person,  who  was  appearance  bail,  also  made  aa 
arrangement  with  the  sheriff,  by  which  his  proportion  was 
satisfied;  so  that  the  execution  was* completely  discharged: 
that,  notwithstanding  these  transactions,  the  said  Rt^noUs 
returned  the  execution,  allowing  a  credit  only  for  a  small 
part  of  the  amount  paid,  and  levied  it  oh  a  slave  of  the 
complainant  who  had  run-away:   that  these  proceedings 
took  place  at  the  instance  of  Donnally^  to  whom,  ^s  was 
alleged,  the  benefit  of  the  said  execution  had  been  trans- 
ferred; that  the  complainant  understands  that  it  is  the  in- 
tention of  the  said  Reynolds  to  proceed  to  the  sale  of  the 
said  slave,  &c.     He  therefore  prays,  that  the  proceedings 
on  the  said  execution  may  be  stayed,  &.c. 

The  injunction  was  granted. 

The  complainant  afterwards  filed  an  amended  bill,  sta- 
ting, that  the  said  Reynolds  had  sold  the  slave  above  men- 
tioned under  the  execution,  and  Shrewsbury  became  the 
purchaser  for  2525,  although  he  was  worth  more  than 
$  1000;  that  the  slave  was  not  present  when  sold,  the  said 
Reynolds  having  permitted  him  to  elope;  that  previous 
to  the  day  of  sale  the  complainant  had  offered  to  execute 
a  forthcoming  bond,  so  as  to  leave  the  slave  in  the  posses- 
sion of  the  complainant;  but  the  said  Reynolds,  after  hav- 
ing at  first  consented  to  receive  it,  afterwards  refused;  that 
the  said  slave  is  now  in  the  possession  of  Shrewsbury ^ 
who  receives  his  services  worth  $\S  per  month;  that  the 
complainant  apprehends  that  the  said  Shretasbury  may 
remove  him.  He  therefore  prays,  that  Shrewsbury  may 
be  made  a  defendant  to  the  suit 
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The  answer  of  Reynolds  denies,  that  any  credit  ought    18$6. 
to  be  allowed  to  the  complainant,  as  stated  in  the  bill;  and  ^l^*!^ 
enters  into  a  detail  of  circumstances  to  establish  his  denial;  HAiniitoD 
that  it  was  by  the  complainant's  own  act,  that  the  credit  ghrewtim- 
was  not  allowed  on  the  execution;  that  jit  one  period,  the       ^* 
execution  was  acquired  by  the  respondent,  but  it  was  af* 
terwards  wholly  transferred  to  the  said  Donnaliy;  that 
the  said  Donnaliy  sued  out  an  execution,  and  placed  it  in 
the  hands  of  the  respondent,  as  deputy  sheriff,  and  caused 
it  to  be  levied  on  the  said  slave,  who  was  duly  adverttaed 
and  sold  for  8  525  cash,  and  Shrewsbury  became  the  pur* 
chaser;  that  previous  to  the  sale,  the  brother  of  the  com- 
plainant offered  himself  and  another,  as  sureties  in  a  forth- 
coming bond;  but,  the  respondent  refused  lo  receive  them, 
as  being  insufBeient,  which  he  believes  to  have  been  the 
fact;   that  he  admits,  that  at  ike  moment  of  the  sale^ 
the  said  slave  was  not  present,  but  he  had  been  within  an 
hour  or  half  an  hour  before;  that  just  before  the  sale  be- 
gan, the  boy  absented  himself,  but  without  the  knowledge 
or  even  suspicion  of  the  respondent,  of  his  so  doing  or  in- 
tending to  do  so;  and  he  came  in  within  a  few  hours  after 
the  sale  was  over;  but,  his  absence  did  not  occasion  the 
smallest  diminution  in  the  price,  for  which  he  sold;  that 
he  was  well  known  to  all  present,  having  been  a  servant 
in  a  tavern  at  Charleston  for  many  years;  that  the  sum 
of  S  525  was  the  full  value  of  the  said  slave,  &ic. 

Depositions  were  taken,  and  the  cause  coming  on  to  be 
heard,  the  Chancellor  decreed  that  the  bill  should  be  dis- 
missed as  to  the  defendant  Shrewsbury ^  and  the  cause  re- 
tained in  Court  against  the  other  defendants,  for  accounts^ 
be.  From  this  decree,  the  plaintiff  appealed,  so  far  as  it 
dismissed  his  bill  as  to  Shrewsbury. 

Leighf  for  the  appellant 
Johnson,  for  the  appellee. 
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1826.        The  counsel  for  the  appellant  made  three  objections  to 
;^^^^  the  decree: 

UamiitoQ       1.  The  sale  was  void,  because  the  deputy  sheri AT  had  no 
Shrewtba.  ^"^^^  to  sell  the  property,  he  being  interested  in  the  execu- 
^'       tion  as  the  assignor  of  Donnallyy  and  therefore  responsi- 
ble to  him,  if  the  execution  proved  fruitless. 

2.  The  deputy  sheriff  acted  improperly  in  refusing  the 
security  tendered  on  the  forthcoming  bond,  who  was  am- 
ply sufficient,  as  the  evidence  proves.  The  sale  was  there- 
fore void,  and  no  title  passed  to  Shrewsbury. 

3.  The  slave  was  a  run^away  at  the  time  of  the  sak. 
This  was  irregular.     The  property  must  be  in  the  actual 

possession  of  the  sheriff,  and  present  at  the  sale.  He  is 
bound  to  keep  the  property  securely.  This  circumstance 
rendered  the  slave  much  less  productive  than  he  would 
have  been,  if  he  had  been  present,  as  is  proved  by  the  evi- 
dence. 

•August  2.  Judge  Cabell  delivered  his  opinion,  id 
which  the  other  Judges  concurred.* 

The  sheriff  of  Kanawha  county,  by  virtue  of  an  execu" 
tion  against  the  goods  and  chattels  of  the  appellant^  sold  a 
slave  belonging  to  the  appellant,  at  pubiic  sale,  and  the  ap- 
pel  lee  became  the  purchaser  thereof.  The  object  of  the 
bill,  in  this  case,  is  to  recover  back  the  slave;  and  the  ques- 
tion is,  whether  a  Court  of  Equity  ought  to  interfere  for 
that  purpose,  under  the  circumstances  attending  the  case. 

The  sale  is  objected  to  on  three  grounds:  1.  That  the 
deputy  sheriff  was  so  interested  as  to  be  incapable,  in  point 
of  law,  of  acting  as  sheriff  on  this  execution;  be  having 
once  owned,  and  having  assigned  the  judgment:  2.  That 
the  sheriff  refused  tp  receive  from  the  appellant,  a  forth- 
coming bond  with  good  security:  and  3.  That  he  sold  the 
slave  without  having  him  present  at  the  time  and  place  of 
sale,  the  said  slave  having  previously  run-away. 

*  The  PsMiassT  and  Judge  Goa£TXB,  abfent. 
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There  is  no  alle^tion  in  the  bill,  of  any  fraud  or  collu-    1826. 
sion  in  the  appellee,  nor  of  any  knowledge  by  him  of  akiy  y^^J^Jl^ 
fraud  or  improper  conduct  on  the  part  of  the  sheriff.  Hamiitoa 

If  the  proceedings  under  the  execution  were   wholly  shrewsbu* 
void,  no  title  passed  by  the  sale  to  the  purchaser,  and  there       ^* 
was  no  impediment  to  an  action  of  detinue  in  a  Court  of 
Law. 

If,  as  was  contended  by  the  counsel  for  the  appellant, 
the  levying  of  the  execution  was  so  far  valid  as  to  bind 
the  property )  but  the  sale  thereof  was  void  on  account  of 
the  interest  or  improper  conduct  of  the  sheriff  who  made 
the  sale,  still  the  appellant  had  complete  redress  at  law. 
The  Court,  from  which  the  execution  had  issued,  would, 
on  application,  have  corrected  the  abuse  of  its  process,  by 
quashing  the  execution,  setting  aside  the  sale,  and  restitu- 
tion of  the  property  might  have  been  enforced  at  law. 

In  neither  event,  therefore,  ought  a  Court  of  Equity  to 
interfere. 

But,  I  am  clearly  of  opinion,  that  the  title  to  the  property 
passed  by  the  sale  to  the  appellee.  He  is  a  fair  purchaser, 
without  imputation  of  fraud  or  collu<^ion,and  without  know- 
ledge of  any  improper  conduct  on  the  pait  of  the  officer. 

The  mere  circumstance  of  the  sheriff  having  sold  the 
property  without  its  being  present  at  the  time  and  place 
of  sale,  is  not,  of  itself,  sufficient  to  vacate  the  sale.  Such 
sale  may,  under  circumstances^  be  right  and  proper. 
There  is  no  proof  of  such  loss  to  the  appellant,  as  would 
justify  the  Court  of  Equity  to  interfere,  even  if  it  had  ju- 
risdiction. If  the  sheriff  has  been  guilty  of  improper  con-  y^ 
duct  in  this  respect,  or  in  refusing  to  receive  a  delivery  ^ 
bond  when  he  ought  to  have  received  it,  he  is  responsible 
for  damages  in  an  action  at  law,  to  those  who  may  be  in- 
jured. 

This  case  is  very  different  from  that  of  Carter  v.  Har- 
rifi%  lately  decided  in  this  Court.  In  that  case,  the  sheriff 
was  the  plaintiff  in  the  judgment.  He  sold  the  property 
under  the  execution,  and  became  himself  ihe  purchaser^ 
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1826.    after  hiving  fraudulently  taken  meaaurea  to  prevent  otfaeff 

^^J5J]!^  from  bidding,  or  giving  a  fair  price  for  it     It  was  hia  own 

UanuiuNi  personal   fraud  that  justified  the  interference  of  equity. 

Bhrewtte.  There  is  no  such  ingredient  in  this  case,  and  the  decree 

^'      ought  to  foe  a£Brmed. 


I    4;tt 
it  bii 


.1 


1826.        Commonwealth  i^.  Pierce's  Adaiiiiistrator. 

Bj  the  genermi  Uw.  preseribing  the  duties  of  the  Aaditor,  he  U  nof  aufborraed 
to  iitae  ft  wammt  for  any  elaim,  nt  ariHng  wider  mme  law  vr  rmdutmn  •f 
the  Omeral  ^Mtmbl^!  mA,  tfiereiBiT,  t  Mm  under  the  act  of  JaMar^  a, 
1814^  for  the  pattage  of  troopt  over  a  totl-bridge,  who  were  m  the  service  9f 
the  Commompealth^  but  not  taken  into  the  terriee  of  the  State  bjf  amf  fan  or 
reiolitHon^  cannot  be  tunotkmed  bj  the  Audti«r^  but  the  redreaa  of  the  etaim* 
ant  ii  by  appUoatkin  to  the  LeRidatore. 

Expenaet  of  the  nilitia  ie  time  of  war,  under  rpquiiition  of  the  United  Statei, 
are  pn»p<*rly  payable  by  them  i  and  if  the  State  of  Yirginia  eooaeDta  to  ad- 
ranoe  any  portion  of  tbcae  expeniei,  the  •«  ander  no  legal  or  moral  obligatMB 
to  pay  mora. 

If  the  payment  of  these  expenses  is  left  by  Uw  to  the  discretion  of  the  Eveoa- 
live,  a  party  cannot  claim,  as  a  matter  of  legal  r%b(,  more  than  the  Exeeu- 
tive,  in  thrir  discretion,  may  choose  to  allow. 

The  act  of  January  8,  1814^  only  provides  far  expenses  neeeasary  to  plane  the 
militia  under  requisition  for  the  serriee  of  the  United  StaleSyat  the  appoinied 
place  of  rendezvout. 

The  administrator  de  bonis  non  of  T7iom<$s  Pierce,  de- 
ceased, presented  to  the  Executive  a  demand  of  his  inte»' 
tate,  for  the  liquidation  and  payment  of  a  claim  against  the 
State,  for  the  passage  of  certain  companies  of  oaiHtia,  du* 
ring  the  late  war,  over  a  toll-bridge  belonging  to  the  intea* 
tate.  The  amount  demanded  was  2317  45  cents,  being 
the  sum  doe  at  the  legal  rate  of  tolls.  The  Executive  re- 
ferred these  accounts  to  the  military  accountant,  who  re- 
jected all  but  a  balance  of  079  52  cents,  for  which  the 
Gk>vemor  gave  an  order  to  the  Auditor  of  public  accounts 
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to  issue  a  warrant  on  the  Treasurer,  and  charge  it  to  the    1826. 
United  States.     The  claimant,  refusing  to  accede  to  the  ^^^^!^ 
abatement  which  had  been  made,  demanded  of  the  Audi-  Commoiw 
tor  a  warrant  for  the  whole  amount;  which  was  refused,  on     ^^^.  * 
the  ground,  that  the  Auditor  had  no  discretion  to  depart    ^^JJ^/ 
from  the  direction  of  the  Executive,  and  the  law  not  hav* 
ing  made  any  special  provision  for  the  payment  of  such 
claims. 

The  claimant  appealed  to  the  Superior  Court  of  Henrico, 
■where  the  decision  of  the  Auditor  was  reversed,  '  nd  the 
whole  claim  allowed;  from  which  decision,  an  apgpil  was 
taken  by  the  Commonwealth,  with  an  agreement  that  the 
facts  above  stated,  in  substance,  should  be  considered  as  a 
case  agreed. 

The  Attorney  General^  for  the  appellant,  contended, 
that  neither  the  Auditor  nor  the  Superior  Court,  had  any 
jurisdiction  to  control  the  decision  of  the  Executive  in  this 
case:  that  the  subject  of  this  claim  was  submitted  by  the 
acts  of  1814,  to  the  discretion  of  the  SxecutivCy  and  the 
military  accountant  was  created  only  to  obey  their  direc- 
tions: that  this  case  did  not  come  under  the  general  law 
authorising  appeals  from  the  Auditor.  He  referred  to  1 
Fhill.  Evid,  281,  and  Moody  v.  Thurston^  I  Stra,  481, 
to  shew  that  in  a  case  like  the  present,  the  decision  of  a 
board,  created  by  8tatute,is  conclusive. 

M^  Robinson^  for  the  appellee,  replied,  that  the  acts  of 
1814,  did  not  apply  to  this  case:  that  the  bridge  was  au- 
thorised by  law,  and  the  tolls  then. fixed  were  a  contract 
with  Pierce^  and  the  Legislature  had  no  power  to  alter 
those  terms:  that,  to  contend  that  the  Executive  had  the 
power  of  deciding  finally  upon  this  claim,  would  be  to  give 
them  ytifl^tcia/ power,  in  opposition  to  the  express  provi- 
sions of  the  constitution. 

Vol.  IV.  55 
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August  5.     Judge  Gr^en  delivered  the  opinion  of  the 
Court.* 

From  the  case  agreed,  it  appears  that  in  1813  and  1814, 
many  companies  of  militia  in  the  service  of  the  Comtnon* 
wealth  passed  over  a  bridge  belonging  to  the  intestate  of 
the  appellee,  which  was  established,  and  the  rates  of  toil 
fixed,  by  an  act  of  Assembly.  The  tolls  for  the  passage 
of  these  troops,  at  the  legal  rate,  amounted  to  0  317  45 
cents.  The  intestate,  in  1816,  applied  to  Uie  Executive  for 
the  panpient  of  this  account.  They  referred  the  accounts 
to  the  military  accountant,  and  he  allowed  only  %  79  59 
cents,  as  due  upon  them;  for  which  the  Governor  gave  an 
order  to  the  Auditor  to  issue  a  warrant  on  the  Treasurer^ 
and  charge  it  to  the  United  States*  The  claimant  refused 
to  accept  the  smaller  sum;  and  in  1825,  the  appellee,  his 
administrator,  claimed  of  the  •/Auditor  a  warrant  for 
the  whole  amount  of  j(  317  45  cents,  which  he  refused  to 
issue.  Thereupon,  the  appellee  petitioned  the  Superior 
Court  of  Henrico  for  an  appeal  from  the  decision  of  the 
Auditor,  which  ^was  allowed,  and  the  decision  reversed. 
The  Superior  Court  directed  a  warrant  to  issue  for  the 
whole  amount  of  the  demand. 

The  propriety  of  this  order  depends  upon  several  acts  of 
Assembly,  the  general  act  prescribing  the  duty  of  the  Au- 
ditor of  Public  Accounts,  and  the  acts  providing  for  the 
payment  of  certain  military  expenses  and  the  appointment 
of  a  military  accountant. 

The  first  of  these  acts  is  a  general  and  permanent  law, 
and  directs  that  the  Auditor  shall  audit  all  accounts,  claims 
and  demands  whatsoever,  against  the  public,  arising  un* 
der  any  law  or  resolution  of  the  General  Assembly  ^  and 
grant  to  every  public  claimant  authorised  by  law  to  de- 
mand the  same,  a  warrant  on  the  Treasurer  for  the  sum 
due;  and  when  he  shall  disallow  or  abate  any  article  of  de- 


*  Tlie  PnesiDEST  aod  Judge  Coai.tui,  absent. 
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mand  against  the  Commonwealth,  any  person  thinking  him-    1886. 
self  aggrieved  thereby  may,  by  petition,  appeal  to  the  Superi-  ^J^^!^ 
or  Court  of  Chancery  or  Superior  Court  of  Lawheld  at  Rich-  Common. 
mond,  for  redress,  and  such  Court  shall  proceed  to  do  right        v. 
therein;  and  a  like  petition  shall  be  allowed  in  all  other  ca-    ^^^'^^ 
ses  to  any  other  person,  who  is  entitled  to  demand  against 
the  Commonwealth  any  right  in  law  or  equity. 

The  act  of  January  8,  1814,  provided  for  a  particular  oc- 
casion.     After  reciting  that  it  was  the  duty  of  the  United 
States  to  defray  all  expenses  incurred  in  the  defence  of  the 
United  States,  and  especially  such  as  were  necessary  to 
give  effect  to  the  requisitions  of  militia  called  out  by  the 
President  of  the  United  States  in  the  service  thereof;  but 
DO  provision  having  been  made  by  the  United  States  for 
certain  expenses  rendered  necessary  by  the  march  of  cer- 
tain detachments  of  militia  to  Norfolk  and  elsewhere,  it 
provides,  that  the  Executive  be  authorised  to  cause  to  be 
paid  any  expenditures  heretofore  incurred  or  hereafter  to 
be  incurred,  for  the  support,  equipments  and  transporta- 
tion of  any  part  of  the  militia  to  the  place  of  rendezvous^ 
which  in  their  discretion  may  be  deemed  just  and  neces- 
sary ^  and  appropriated  $  100,000  to  the  purposes  of  the  act 
To  enable  the  Executive  to  carry  this  act  into  effect, 
another  act  passed  on  the  1st  of  February,  1814,  authoris- 
ing the  Executive  to  appoint  a  military  accountant  to  per- 
form such  duties  as  they  might  assign  to  him,  in  the  settle* 
ment  of  military  claims  and  accounts. 

The  act  of  January  1814,  provided  for  no  other  militia 
expenses  than  those  necessary  to  place  the  militia  under 
requisition  for  the  service  of  the  United  States,  at  the  ap- 
pointed place  of  rendezvous;  expenses  whicli  were  pro- 
perly payable  by  the  United  States,  but  which  they  had 
not  provided  for,  as  is  expressly  stated  in  the  act.  The 
moral  obligation  to  pay  those  expenses  devolved  on  them, 
and  not  on  the  State  of  Virginia;  and  without  the  provi- 
sion made  by  the  act  of  1814,  there  would  have  been  no 
legal  or  moral  claim  upon  the  Stat^  of  Virginia  to  pay  any 
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1826.  part  of  those  expenses.  That  this  was  the  class  of  expeo* 
•*^'*'*  ses  intended  to  be  provided  for  by  the  act,  appears  not  onlj 
Coromon  from  the  ternns  of  the  act,  but  by  the  circumstances  that  oo 
^'^'^  provision  was  made  for  supportinf^  or  defraying  the 
*id^''    penses  of  the  militia  after  they  reached  the  place  <ii 

dezvous,  nor  was  there  any  law  for  employing^  any  part 
of  the  militia  in  the  service  of  the  State,  and  paying  their 
expenses.     Bolii  the  cUimant  and  the  Executfve  under- 
stood that  the  troops,  on  account  of  which  the  charges  is 
question  were  incurred,  were  troops  in  the  service  of  the 
United  States.     The  accounts  were  exhibited  by  the  party 
as  accounts  against  the  United  States;  and  the  portion  di- 
rected to  be  paid  by  the  Executive,  was  directed   to  be 
charged  to  the  United  States.     The  Legislature,  providing 
for  the  payment  of  those  expenses  which  were  properly 
chargeable  directly  upon  the  United  States,  might  jvtstly 
limit  the  advances  to  be  made,  by  any  rule,  according  to 
their  discretion.     They  accordingly  limited  the  payments 
to  be  made  by  the  Executive,  to  such  as  in  their  discre- 
tion might  be  deemed  just  and  necessary,     A  party, 
claiming  under  this  act,  can  claim  as  a  matter  of  legal  right, 
only  so  much  as  the  Executive  in  their  discrefion  choose 
to  allow.     The  grounds  upon  which  they  disallowed  the 
greater  part  of  the  claims  in  this  case,  do  not  appear;  nor 
is  it  material  that  they  should,  since  the  subject  was  com- 
mitted to  their  sound  discretion.     The  Auditor  had  no 
authority  to  audit  the  accounts  in  question  originally.    His 
duty  was,  to  issue  his  warrant  for  the  sum  directed  by  the 
Executive  to  be  paid.      He  had  no  authority  to  control 
the  judgment  of  the  Executive  in  this  particular,  any  more 
than  he  has  to  control  the  discretion  of  the  Executive, 
the  Courts  of  Justice,  and  other  tribunals,  to  whose  discre- 
tion is  confided  the   making  allowances  to  persons  who 
render  services  to  the  public  in  many  other  instances,  with- 
out any  limit  to  that  discretion.      When  there  is  such  a 
limit  fixed  by  law,  it  is  the  duty  of  the  Auditor  not  toca^ 
ry  into  effect  any  order  transcending  the  legal  limitation 
upon  that  discretion.     In  this  case  there  was  no  such  limit 
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We  are  not,  however,  at  liberty  to  consider  this  as  a  case     1826. 
falling  under  the  act  of  1814.     The  case  agreed  expressly  ^^^^!^ 
states,  that  the  troops  were  in  the  service  of  the  Common-  Comn*oQ- 
wealth.     By  what  authority  they  were  so,  is  not  stated.     Itt 
There  was  no  law  or  resolution  of  the  General  Assembly,    ^^JfJ* 
that  authorised  any  militia  to  be  employed  in  the  service 
of  the  State,  or  providing  for  the  payment  of  the  expenses 
thereby  incurred.     In  ^uch  a  case,  the  Auditor  could  au- 
dit no  account,  nor  issue  any  warrant,  for  such  expenses. 
His  power  is  to  audit  accounts  and  issue  warrants  to  those 
authorised  by  law  to  demand  the  latter,  for  demands  aris- 
ing under  some  law  or  resolution  of  the  General  Assembly. 
If  in  a  case  of  emergency,  the  Executive  were  to  call  the 
militia  into  service,  the  ex|>enses  incurred  thereby  could 
only  be  provided  for  by  subsequent  legislation.     The  pay 
and  subsistence  of  the  troops,  and  other  expenses  incident  to 
their  service,  could  not  be  adjusted  by  the  Auditor  and  the 
Courts  of  Justice  upon  the  principles  of  a  quantum  meru- 
it or  quantum,  vafebat. 

That  part  of  the  general  law  which  authorises  an  origi- 
nal petition,  upon  which  right  is  to  be  done  to  any  person 
having  any  demand  in  law  or  equity  against  the  Common- 
wealth, cannot  apply  to  such  a  case  as  this.  Such  demand 
must  be  founded  upon  some  existing  law.  No  such  de- 
mand can  exist  against  the  public  upon  the  principles  of 
implied  assumpsits^  unless  it  be  founded  upon  some  con* 
tract  authorised  by  law,  made  by  a  public  agent,  or  upon 
the  payment  to  the  Commonwealth,  of  money  which  she 
was  not  entitled  to  claim. 

If  any  injustice  was  done  to  the  complainant  by  the  Ex- 
ecutive, in  rejecting  the  larger  part  of  his  claim,  he  can  on- 
ly be  relieved  by  an  application  to  the  Legislature.  The 
order  must  be  reversed,  and  the  petition  dismissed. 
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Where  A.  gnres  hia  Wond  Tor  dotiet  on  goodi  imporied  into  the  (Joked  Stitei, 
Ibr  B.  the  importer,  and  B.  it  not  boond  in  tbe  bond  \  if  A.  d«M4iafge«  die 
bond,  U  Kcnu  that  be  eannot  be  pUoed  io  the  eoodition  of  the  United  Stacei, 
j  95    71*3^  Q,  ift  priority,  in  a  elairo  against  A.  under  the  law  of  Congreaa. 

Btit,  upon  genenJ  principlet  of  equitj,  A.  in  tuch  ease,  will  be  nthtituttff  in 
place  of  the  creditor  (tbe  U.  8.)  and  hateetery  preierenoe  that  theU.& 
were  entitled  to. 
'^'^I  Equity  doet  not  regard  /brm  bat  mfftance  \  and  therefore  it  doea  not  reqw 
that  a  lorety  ihall  be  bound  in  the  tam^ 6on<f  witiyiis  principal,  ki  order  to 
tnake  tbe  doctrine  of  tubatitution  operate,  but  merely  that  havir^  bound' Imb- 
•elffi)r/i&ed0&r  of  the  prineipal  debtor,  he  abould  have /i«rf</  it. 

This  wasaD  appeal  from  the  Bichmoiid  Chancery  Coart, 
where  Brune  (suing  for  the  benefit  of  the  house  of  Pan 
Kapfffy  Brune)  filed  his  bill  against  Sheiion  it  Co,  aod 
Enders  and  Clarke^  their  trustees.  The  bill  states,  that 
Sheiion  4*  Co.  imported  in  the  ship  Clar€^  certain  goods 
and  merchandize,  from  Bremen  to  Baltimore:  that  at  the 
particular  instance  and  request  of  the  said  Sheiion  ^  Co, 
and  under  the  rule  of  the  Custom  House,  requiring  that 
the  obligors  in  the  duty  bonds  should  reside  in  Baltimorey 
the  complainant  was  induced  to  become  bound  la  bonds  for 
the  duties  on  the  goods  so  imported,  to  the  United  States, 
and  procured  two  other  persons  to  jom  in  the  said  bonds: 
that  the  said  bonds  were  fully  paid  to  the  United  States  by 
the  complainant:  that  the  said  Sheiion  Sr  Co,  had  assigned 
over  all  their  effects  to  Enders  and  Clarke^  for  the  benefit 
of  certain  creditors  specified  in  the  deed  of  assign n>ent:  that 
the  complainant  having  paid  off  the  said  duty  bonds,  con- 
ceives that  he  is  entitled  to  be  paid  out  of  the  effects  of 
Sheiion  fy  Co.  the  amount  of  the  said  bonds,  in  preference 
to  any  other  creditor,  not  only  on  the  ground  of  the  law  re- 
lative to  the  collection  of  duties,  but  upon  the  general 
principles  of  equity.  The  bill  prays  that  the  said  Sheiion  Sr 
Co.j  and  Enders  zxxd  Clarke  maybe  made  defendants:  that 
the  said  trustees  may  be  compelled  to  exhibit  the  deed  of 
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trust  aforesaid:  thaf  they  be  decreed  to  pay  the  demand  of    1826. 
the  complainant  out  of  the  trust  subject,  &£c.  ^^^^^^^^ 

The  answer  of  Enders  and  Clarke  admits  the  assign- finders, Sco. 
inent  of  the  co-partnership  effects  of  Shelton  fy  Co.  to  Brnne. 
them  as  trustees:  that  they  believe  that  each  of  the  part* 
ners  of  the  said  firm,  has  made  an  assignment  of  his  indi- 
vidual estate  to  trustees,  since  the  assignment  of  their  part- 
nership funds;  and  they  refer  the  complainant  to  their  an- 
swer in  another  suit,  for  a  similar  demand,  for  their  grounds 
of  defence  to  the  allegations  of  the  plaintiff. 

The  plaintiff  filed  an  amended  bill,  making  Chamber- 
layne  and  Bacchus  defendants,  as  the  trustees  of  Walter 
Shelton  (one  of  the  firm  of  Shelton  4*  Co.)  alleging,  that 
the  said  Walter  had  conveyed  to  them,  for  the  benefit  of 
certain  creditors,  a  considerable  property  real  and  personal, 
other  than  that  conveyed  by  the  first  deed:  that  the  said 
Walter^  at  the  time  he  executed  the  said  second  deed,  was 
entirely  insolvent,  and  had  do  other  estate  than  that  con- 
veyed by  the  said  deed:  that  the  Sheltons  have  both  taken 
the  oath  of  insolvent  debtors.  The  bill  prays  also,  that  the 
several  creditors  under  the  two  deeds  aforesaid  may  be 
made  defendants. 

Enders  and  Clarke  answered  the  amended  bill,  sug- 
gesting that  the  second  deed  was  not  made  to  secure  bona 
^£^e  creditors;  and  that,  therefore,  if  the  plaintiff  is  entitled 
to  the  preference  which  he  claims,  his  demand  ought,  in 
equity,  to  be  paid  out  of  that  fund,  rather  than  out  of  the 
property  conveyed  to  them,  which  was  intended  to  satisfy 
real  and  bona  fide  debts. 

The  Chancellor  decreed  that  the  defendants  Enders  and 
Clarke  should  pay,  out  of  the  trust  subject  in  their  hands, 
the  amount  claimed  by  the  plaintiff,  with  interest,  tat. 
Enders  and  Clarke  appealed. 

Scotty  for  the  appellants. 

Nicholas,  for  the  appellee. 
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1826.        The  Jlltomey   Oeneral,   for  the  trustees  of   Walter 
,;^X^  Shelton. 

Eorfert.  ^ce. 

Brane.         ^^^  topics  of  argument  are  so  fully  stated  in  the  follow- 
ing opinion,  that  it  is  unnecessary  to  insert  them  here. 

August  7.     Judge  Carr  delivered  his  opinion. 

The  case  made  by  the  bill  is  briefly  this:  that  Shtllon 
fy  Co.  merchants  of  Richmond,  imported  some  linens  from 
Bremen  to  Baltimore;  that  they  requested  the  plaintiffs  to 
enter  into  bonds  with  the  collector  of  the  port,  for  the  du- 
ties  accruing  to  the  United  States  on  these  goods;  that  in 
compliance  with  this  request,  the  plaintiff,  Brtine,  exe* 
cuted,  with  sureties,  these  bonds  to  the  collector,  which 
the  plaintiffs  have  discharged;  that  by  this  payment^  the 
plaintiffs  have  acquired  the  right,  as  well  under  the  laws 
of  Congress,  as  by  the  general  principles  of  equity,  to  be 
placed  in  the  shoes  of  the  United  States,  and  to  enjoy  the 
preference  which  is  secured  to  them  by  law,  over  other 
creditors;  that  Shelton  Sr  Co,  becoming  insolvent  subse- 
quently, have  conveyed  all  their  property  to  trustees  for 
the  benefit  of  certain  creditors.  The  frayer  of  the  bill  is, 
that  the  plaintiffs  may  be  substituted  to  the  United  Slates, 
and  that  the  trustees  be  decreed  to  pay  first  their  debt,  out 
of  the  trust  subject. 

Shelton  fy  Co,  have  not  answered,  and  the  bill  as  to 
them  is  taken  for  confessed.  The  trustees  answer,  re- 
sisting the  claim  on  various  grounds. 

The  points  taken  by  their  counsel  in  the  argument^, 
were,  1.  That  there  is  no  evidence,  that  Brune  Sf  Co,  ever 
executed  bonds  for  the  duties:  2.  No  proof  that  they  have 
discharged  them:  3.  That  if  executed  and  paid,  the  trans* 
action  does  not  present  the  case  of  principal  and  surety  con« 
templated  by  the  act  of  Congress:  4.  That  it  is  not  a  case 
for  substitution:  5.  That  there  is  another  fund,  (the  second 
deed  of  trust,)  to  which  the  plaintiffs  ought  to  resort. 
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I.  In  considering  the  first  point,  I   will    not   stop   to     1826. 
enquire,  whether  the  affidavit  of  Brune  is  admissible,   v>^-^r^ 
but  will  throw  it  out  of  the  case,  being  satisfied  that  there  Enders^ke. 
is  abundslnce  of  evidence  without  it.      By  the  letter  of    Brunc. 
Shelton  4*  Co.  dated  Richmond,  September  11,  1818,  these 
defendants  say  to  the  plaintiffs,   **The  linens  sent  to  your 
address  you  will  please  to  bond^  and  ship  them  by  the  first 
vessel  bound  for  this  place.     We  have  not  as  yet  received 
the  invoice  and  bill  of  lading;  calculate  on  getting  it  to- 
night.    We  shall  make  the  necessary  entries  at  our  cus- 
tom-house, and  transmit  the  same  to  your  address.'^ 

It  may  not  be  amiss  to  remark,  in  passing,  that  this  last 
sentence  seemed  to  be  considered  in  the  argument,  as  ren- 
dering it  probable  that  Shelton  fy  Co,  meant  to  pay  the 
duties  at  the  custom-house  in  Richmond.  But,  that  could 
not  be  done.  The  duties  must  be  bonded  and  paid  to  the 
collector  at  the  port  of  entry.  Nor  does  the  letter  indi- 
cate such  an  idea.  Shelton  fy  Co.  knew  that  the  invoice, 
or  evidence  of  it  was  necessary  to  the  entry  of  the  goods 
dt  Baltimore.  They  supposed  that  there  was  but  one  in- 
voice; and  expecting  that  it  would  come  to  them  of  course 
as  owners  of  the  goods,  they  meant  to  take  the  proper 
steps  at  the  custom-house  here,  to  enable  them  to  send  on 
the  evidence.  This  is  clear  from  the  letter  of  the  plain- 
tiffs in  reply  to  the  above.  Under  date  of  September  14, 
1818,  they  say,  "The  twelve  bales  of  linen  per  Clara, 
having  been  shipped  to  our  address,  and  being  also  fur- 
nished with  a  duplicate  invoice^  we  have  been  enabled  to 
enter  them  at  our  custom-house;  consequently,  you  need 
not  make  any  entry  to  be  forwarded  here.  None  of  the 
said  linens,"  (the  letter  adds,)  <'have  been  bonded.  As 
soon  as  they  are,  we'll  forward  them  to  you,  and  advise 
you  thereof.'* 

It  will  be  as  well  here,  to  dismiss  with  a  passing  remark, 
another  point  much  relied  on  in  the  argument,  to  wit:  that 
the  bonds  given  to  the  collector  could  not  have  been  exe- 
cuted under  the  authority  of  the  letter  of  Shelton  fy  Co. 

Vol.  IV,  56 
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1826.     because  the  bonds  and  the  letter  both  bore  date  on  the  1  Ith 
MgMt.    of  St^ptember,  1818       But,  it  is  clear  to  me,  that  the  bonds, 
Eutit^rs, bee.  though  dated   the  Ilth,  were  not  executed  till  afterwards. 
Brune.     The  letter  just  quoted  is  dated  the  14th,  and  it  stales  that 
the   bonds    were  not  then  given.     I  understand   it  thus. 
By  the  act  of  Congress,  the  master  must  report  his  vessel 
to  the  proper  officer  within  24  hours  after  his  arrival;  and 
within  15  days  thereafter,  ttie  goods  must  be  entered  with 
the  collector.      It  is  not  required  that  immediately  U|)od 
such  entry,  bonds  should   be  given;  but  the  griods  Cfinnot 
be  landed  until  they  are  given.     They  are  payable  on  goods 
of  this  description   in  8,  10  and   12  months  from  the  date 
of  the  entry;   and,   therefore,   though   executed  after  it, 
they   bear  equal  date  with  it.      Under  date  of  September 
21th,  1818,  the  plaintiffs   write   to   the  defen<lanfs,  Shel- 
ton  8c  Co,y  lhu«<:   "Your  12  bales  linen /?er  Clarity  have 
been  forwanled  /?pr  schooner  Varnat^  capt    Banks^  which 
sailed  a  couple  of  days  since.     We  gave  to  rapt.  Banks 
the  original  invoice,  certi.'ied-at  our  cu>tom-hoube,  and  the 
bill  of  lading  signed  by  capt   Banks^  both  under  cover  to 
you.      Annexed  you'll  find  account  of  charges  of  said  lin- 
ens, amounting  to  J5  383  26  cents,  for  which,  U  found  cor- 
rect, please  give  us  credit,"  &c.      The  account  here  refer- 
red to,  contains  a  particular  statement  of  all  the  charges, 
freight,  primage,  drayage,  &c.    paid  by  the  ptaintitTs   for 
Sheiton  4'  Co.;  and  also,  of  the  three  bonds  entered  into 
at  the  custom-house;  and  the  letter  states,  that  for  that 
part  of  it  which  the  plaintiffs  advanced  in  cash,  they  had 
valued  on  Sheiton  Sf  Co,  in  favor  of  LitkeSr  Sizer.  These 
accounts  are  received  by  Sheiton  fy  Co  without  objection, 
retained  by  them,  and  now  produced  by  the  defendants  as 
evidence.    The  answer  which  sets  them  out  acknowledges, 
that  the  goods  had  been  sent  to  Richmond.     All  this  evi- 
dence, taken   together  with  the  law,  (which  forbids  ihc 
landing  of  the  goods  until  the  bonds  are  given,)  proves 
clearly  to  me,  that  the  bonds  were  executed  as  charged  in 
the  bill. 
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IT.   Have  the  plaintiffs  discharged  these  bonds?     The     1826. 
answer  itself  stales  that  the  respondents  have  been  informed,    ^J!f!!^ 
and  believe,  that  the  plaintiffs  did   pay  some  money  for  Endei^, Sec 
duties  upon  goods  imported  by  Shellon  fy  Co.  and  refers     Bmne. 
to  the  account  before  mentioned  to  shew  in  what  character 
they  paid  it.     The  money,  thus  admitted  to  be  paid,  could 
be  no  other  than  the  duty  bonds     But  further  and  stronger  ! 
The  plaintiffs  produce  these  bonds,  agreeing  exactly  in  date 
and  sum  with  those  in  the  account.      J5/*i//^e  makes  a  state- 
ment that  these  are  the  bonds  given  to  the  collector;  that 
they   have  been  paid  off  by  his  house,  and  are  anr.exed  to 
the  statement;  and  to  this  statement  the  collector  of  the 
port  sets  his  certificate,  that  it  is  correct,  only  as  to  a  few 
groats  in  the  amount;  thereby  admitting  its  correctness 
in  every  thing  else.     This,  I  think,  is  equal  to  a  receipt  in 
full  of  the  bonds. 

III.  We  come  now  to  the  only  rf»^// question  in  the  case. 
Have  the  plaintiffs  a  right  to  the  priority  they  claim,  1. 
Under  the  lavvs  of  the  United  States:  2.  Under  the  doc- 
trine of  substitution? 

1.  In  the  3rd  volume  of  the  laws  of  the  United  States, 
(old  edition,)  p.  423_,  sec  5,  it  is  enacted,  that  where  any 
revenue  officer,  or  other  person,  hereafter  becoming  in- 
debted to  the  United  States  by  bond  or  otherwise,  shall 
become  insolvent,  &c.  the  debt  of  the  United  States  shall 
be  first  paid;  and  he  is  declared  insolvent  by  the  act,  who, 
not  having  enough  to  pay  all  his  debts,  shall  voluntarily 
convey  all  his  property  away.  (It  was  admitted  on  all 
hands,  that  Shelion  Sf  Co.  were  insolvent,,  and  had  made 
a  general  conveyance  of  their  pioperty.)  4/A  voL  L.  U.  S, 
(same  edition)  p.  386,  sec,  65.  If  the  principal  in  any 
bond  given  for  duties  on  goods,  &,c.  shall  become  insol- 
vent, &c.  and  any  surety  in  the  bond  inc.  shall  discharge 
it,  such  surety,  &c.  shall  have  and  enjoy  the  like  advan- 
tage, priority  or  preference,  for  the  recovery  of  such  mo- 
nies, &ic.  as  are  reserved  to  the  United  States,  and  may 
maintain  a  suit  in  his  own  name,  in  law  or  equity,  for  all 
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1836.     monies  paid  thereon.     Is  the  case  of  the  plaintifis  withia 
;^^^^  this  last  act  ?     I  incline  to  think  not.     The  law  speaks  of 
EM\Gn,6ie,principal  and  surety  in  the  bond.     Although  these  bonds 
Bruoe.     were  executed  by  Brunty  for  the  debt  of  Shelion  4*  Co, 
and  the  plaintiflTs^  by  discharging  them,  paid  their  debt; 
yet  Shelion  fy  Co,   were  not  principals  and  the  plaintifis 
sureties  in  the  bonds.     They  could  hardly,  it  would  seem, 
maintain  an  action  on  the  bonds  at  law,  against  Shelton  4* 
Co.  as  principals;  and  I  doubt  whether  equity  could  help 
them.     The  law  was  providing  for  a  particular  case.     If 
ours  be  not  that  case,  equity,  no  more  than  law,  can  make 
it  so.     Both  Courts  must  construe  the  statute  according  to 
its  true  meaning;  and  that  meaning  is  the  same,  whichever 
forum  has  to  expound  it. 

2.  Can  the  plaintiQs  claim  a  preference  to  the  other  cre- 
ditors of  Shelton  fy  Co.  on  the  doctrine  of  substitution  ? 
This  doctrine,  which  was,  I  believe,  borrowed  from  the 
civil  law,  has  long  been  well  known  to  the  English  Chan- 
cery, and  constitutes  one  of  the  most  beautiful  features  of 
the  system.  Pothier^  in  his  Treatise  on  Obligations  (the 
greatest  portion  of  which,  Sir  IVilUam  Joiies  says,  is  law 
at  Westminster^  as  well  as  at  Orleans,  and  which  seems 
to  be  growing  still  more  into  use  since  his  day,)  Pothitr 
says,  ndrt,  6,  No.  518,  <Mt  is  to  be  holdcn  as  a  principle, 
that  all  who  are  bound  for  a  debt /or  others  or  with  others, 
by  whom  they  ought  to  be  discharged,  either  for  the  whole 
or  a  part,  have  a  right,  in  paying  such  debt,  to  require  the 
cession  of  the  actions  of  the  creditor,  against  the  other 
debtors  who  are  liable  for  it.*^  "This  obligation  of  the 
creditor  to  cede  his  actions,  is  grounded,  (he  says,)  on  this 
rule  of  equity,  that  being  commanded  to  love  all  men,  we 
are  bound  to  grant  them  every  thing,  which  they  have  an 
interest  in  having,  when  we  may  do  so  without  injuring 
ourselves."  He  adds,  "a  debtor tn  solidum  having  then 
a  just  interest  in  having  the  actions  of  the  creditor,  against 
his  co-debtors,  to  make  them  pay  their  part  of  a  debt  which 
they  owe  as  well  as  he,  the  creditor  can  not  refuse  it.     For 
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the  same  reason  he  cannot  refuse  it  to  a  surety,  and  gene*    1826. 
rally  to  all  those,  who,  bein^  bound  for  the  debt,  have  an  ^[^^IIJ[^ 
interest  in  being  discharged,  in  whole  or  in  part,  by  those  Eodert^&e. 
for  or  with  whom  they  are  debtors.''  Br^c. 

In  enforcing  these  principles,  Courts  of  Equity  look  not 
to  the  ybrw,  but  to  the  essence ^  of  the  transactions.  They 
consider  the  doctrine  of  substitution,  not  as  one  founded  in 
contract,  but  the  offspring  of  natural  justice.  Nor  do  they 
leave  it  to  the  creditor  to  cede  his  actions;  but  so  soon  as 
a  third  person,  who  has  become  bound  with  the  debtory 
pays  his  debt  to  the  creditor,  they  substitute  him  to  the  ere* 
ditor,  giving  him  every  right,  every  lien,  every  security, 
to  which  the  creditor  could  resort;  and  if  the  creditor 
should,  with  bad  faithy  release  any  of  those  securities,  it 
would  be  a  hix  pro  tanto  to  his  recovery  against  the  sure* 
ty.  (See  the  cases  on  this  subject,  referred  to  in  Mitchell 
V.  Tompkins  J  2  Rand.  428;  M^Mahon  v.  Fawcett^  lb. 
514.) 

How  does  this  doctrine  apply  to  the  case  ?  Shelton 
4*  Co.  were  the  importers.  The  duties  on  the  goods  were  a 
debt  accruing  to  the  United  States,  from  the  time  of  the 
actual  importation;  and  the  importation  was  complete,  as 
soon  as  the  goods  were  brought  within  any  port,  with  the 
intention  of  being  unladen  or  sold  there.  27.  S.  ▼.  Vow- 
ell,  5  Cranch,  368.  The  Mary,  1  Gall.  206;  U.  S.  v. 
Jirnoldy  1  Gall.  348.  U.  S.  v.  Prince,  2  Gall.  204.  Im- 
mediately,  therefore,  that  these  goods  reached  the  port  of 
Baltimore,  Shelton  4*  Co.  owed  a  debt  to  the  United 
States,  which,  independent  of  any  security  by  bond,  they 
had  a  right  to  enforce  by  action  of  debt  on  the  principles  of 
the  common  law.  If  Shelton  4"  Co.  had  themselves  exe- 
cuted a  bond  for  the  duties  under  the  revenue  act,  it  would 
not  have  extinguished  the  original  debt  created  by  the  act 
of  importation;  much  less  was  that  debt  extinguished  by 
the  execution  of  such  bond  for  them  by  the  plaintifib. 
From  the  time  of  the  importation  the  United  States  has  a 
lien  on  the  goods.     This  is  collateral  to  the  personal  claim 


446  Court  of  Appeals  of  Virginia. 

1826.    on  the  importer.     The  law  provides,  that  the  importer, 
'^"'*'    within  15  days  after  the  arrival  of  the  ^oods,  may  enter 
EDde^•,^lc  them,  pay  the  duties  at  once,  or  give  bond  with  sufficient 
BruQe.     sureties  to  secure  the  payment  of  them  in  future;  or  other- 
wise, that  the  goods  be  deposited  in  the  public  stores,  as  a 
security  for  such  payment.     If  the  importer  gives  bond 
with  sureties  for  the  duties,  this  security  takes  ihe  place 
of  the  goods,  and  they  are  released;  but  in  either  case, 
whether  the  goods  remain  as  a  security,  or  the  bond  is  gi- 
ven in  their  stead,  the  original  debt  remains.     The  act  di- 
recting bond  to  be  given,  evidently  intended  to  extinguish 
DO  debt,   but  to  substitute  one  security  for  another;  for 
throughout  the  act,  the  bond  is  called  a  bond  to  secure  the 
dutieft,  and  not  a  bond  in  payment  of  the  duties.     For  the 
positions  here  taken,  I  refer  to  the  United  States  v.  Ly- 
many  I  Manon,  482,  where  the  whole  subject  is  ably  dis- 
cussed, and  many  cases  cited. 

Here  then,  the  plaintiffs,  at  the  request  of  Sfietton  fy  Co. 
executed  bonds  to  the  collector  for  the  payment  of  the  du- 
ties on  their  goods,  Stielton  fy  Co.  remaining  bound  to  the 
United  States  to  the  full  amount  of  those  duties.  The  U- 
nited  States  had  their  choice,  either  to  sue  Stielton  Sr  Co. 
on  thf-ir  original  debt,  or  the  plaintiffs  on  their  bond. 
Stielton  4*  Co.  were  the  principal  debtors;  by  which  1 
mean,  those  who  contracted  the  debt  for  their  own  bene- 
fit. The  plaintiffs  (call  them  sureties  or  what  you  will) 
were  persons  bound  for  the  debt  of  another.  The  United 
States,  if  they  had  chosen  to  sue  Sfietton  fy  Co.  would  un- 
questionably have  had  a  preference  over  every  creditor  who 
claims  under  the  deed  of  trust.  But,  instead  of  suing  Shel^ 
ton  4*  Co.  they  collect  their  debt  of  the  plaintiffs.  Ought 
not  the  plaintiffs  then,  to  succeed  to  the  rights  of  the  Uni- 
ted States  ?  To  be  substituted  to  their  lien,  their  priority  ? 
It  is  objected  that  this  is  not  a  case  for  substitution,  be- 
cause Shetton  fy  Co.  were  not  principals^  and  the  plain- 
tiffs sureties  in  the  same  bond;  and  we  are  told,  that  all 
the  cases  in  the  English  books  are  of  this  kind.     I  grant 
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that  when  one  man  becomes  hound  for  another,  he  jijene-  1826. 
rally  takes  care  to  have  that  other  bound  along  with  him;  .^JifJ!^ 
and,  therefore,  the  cases  for  substitution  are  generally  of  En<ier*,fcic. 
this  kind.  1  admit,  also,  that  when  a  statute  gives  a  par-  Brune. 
ticular  remedy,  (as  the  law  before  cited,)  to  a  surety  in  a 
hond^  for  recovery  of  the  debt  paid  for  Win  principat,  we 
may  be  bound  to  follow  the  strict  letter  of  the  law.  But, 
the  doctrine  of  substitution  is  governed  by  principles  whol- 
ly different.  It  has  nothing;  of  ybrw,  nothing  of  /ec^ni- 
cality  about  it;  and  he  who,  in  administering  it,  would 
**  stick  in  the  letter,"  forgets  the  end  of  its  creation,  and 
perverts'  the  spirit  which  gave  it  birth.  It  is  the  creature 
of  equity,  and  real  essential  justice  is  its  object.  All 
agree  that  where  A.  is  bound  in  a  bond  with  B.  for  B's 
debt,  the  doctrine  of  substitution^  holds.  Now,  I  ask, 
where  is  the  difference  in  the  eye  of  reason,  whether  A.  is 
bound  for  the  debt  of  B.  jointly  with  B.  or  separately 
from  him?  He  is  still  bound  for  the  debt  of  B.  As  be- 
tween him  and  B.  he  stands  as  much  in  the  relation  of  a 
surety,  as  if  they  were  jointly  bound.  So  he  does,  as  be- 
tween him  and  the  creditor,  where  the  separate  bond  is 
taken  as  collateral  security.  Suppose  A.  owed  B.  a  debt 
by  simple  contract  or  bond.  C.  at  the  request  of  A.  exe- 
cutes his  separate  bond  to  B.  as  a  collateral  security.  Af- 
ter this,  the  creditor  B.  gets  a  mortgage  from  the  debtor 
A.  furiht^r  to  secure  this  debt.  Would  not  C.  upon  dis« 
charging  the  debt,  be  substituted  to  this  mortgage  ?  Again. 
Suppose  that  C.  when  he  executed  his  separate  bond  to 
pay  the  debt  of  A.  to  B.  had  taken  a  mortgage  from  A.  for 
his  security.  I  ask,  would  not  the  creditor  B.  have  had  a 
right  to  resort  to  this  mortgage  to  satisfy  his  debt  ?  These 
principles  are  the  every  day  equity  of  the  Court;  and  the 
case  before  us  rests  on  precisely  the  same  ground.  The 
United  States  are  the  creditor;  Shelton  fy  Co,  the  debtors. 
At  the  request  of  these  debtors,  the  plaintiffs  execute  their 
bond  to  the  United  States.  The  priority  given  by  the  law 
to  the  United  Slates,  is  the  mortgage  taken  by  the  creditor 
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1826.    of  his  debtor.     The  plaintiflfs  pay  off  the  debt,  and  ask  the 
^^Jj^^JIJ^  Court  to  giro  them  the  benefit  of  the  creditor's  lien.   Who 
Ewlert,lM. can   object  to  this?     Who  is  injured  by  it?     Not    the 
United  States;  for,  they  have  received  their  debt  from  the 
plaintiffs,  and  justice  binds  them  to  y^ive  the  plaintiffs  thm 
vantage  groand.     Not  Shtlton  8^  Co.j  for  they  have  no  in* 
terest  in  the  matter.-^   Not  the  creditors  of  Shelton  4*  Co. 
under  the  trust;  for,  the  United  States  had  this  priority. 
These  creditors  were  but  subsequent  incumbrancers.    The 
elder  lien  was  upon  the  property;  and  whether  enforced 
by  the  United  States  in  their  own  name,  or  by  the  plain- 
tiffs standing  in  their  stead,  could  make  little  differenct 
with  these  creditors. 

There  are  some  minor  points  that  I  do  not  notice,  not 
because  they  have  been  overlooked,  but  because  (hey  do 
not  seem  to  have  any  wei^t  Thinking  the  right  of  the 
plaintiffs  clear,  to  come  in  under  the  first  deed  of  trust,  I 
have  not  thought  it  worth  while  to  speak  of  the  second. 
I  am  clear  that  the  decree  be  affirmed. 


1826.  FrANKLIK  V.  Cox. 

Augu9i. 

The  plea  of  turn  e*t  factum  ii  a  plea  to  the  merits,  and  oaght  to  be  reeeived  af- 
ter an  iflMie  made  up  on  the  plea  of  pajraeot,  upon  the  deli^  b  filing  it  being 
•uffioientlj  aceonnted  for. 

The  t^tiavit  filed  with  the  plea  aeed  not  allege  that  the  defendant  did  not  de- 
liver  the  paper  in  question,  as  his  deed,  after  the  blank  vas  filled  up  with  the 
sum  without  his  presence  or  knowledge. 

This  was  an  appeal  from  the  Superior  Court  of  Camp- 
bell county. 

An  action  of  debt  was  brought  in  the  County  Court  of 
Campbell^  by  Cox  against  Franklin  and  three  others,  on 
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a  paper  under  sea],  purporUng  to  be  a  penal  bill,  and  to  be    1826. 
executed  by  the  defendants.     The  defendants  pleaded  pay-  y^J^^!^ 
ment,  and  issue  was  joined.     At  a  subsequent  ternn^  the   Franklin 
defendant  Franklin^  offered  an  additional  plea,  which  was      cJx. 
a  general  plea  of  non  est  factum.     This  plea  was  rejected 
by  the  Court,  and  the  defendant  excepted. 

The  bill  of  exceptions  Sets  out  an  affidavit  which  was 
ofiered  with  the  plea,  stating,  that  on  the  1 1th  day  of  No- 
vember, 1823,  the  defendant  subscribed  his  name  and  af- 
£xed  his  seal  to  a  paper  then  in  blank,  for  the  purpose  of 
becoming  the  surety  of  Campbell  Franklin^  (one  of  the 
obligors)  in  a  bond  to  the  p)aintiff  for  a  sum  which  was  not 
to  exceed  $  600:  that  at  the  time  he  subscribed  his  name, 
no  sum  of  money  was  expressed,  and  the  bond  was  to  have 
been  filled  up  in  a  sum  not  exceeding  8  600;  which  paper 
was  afterwards  filled  up  with  the  sum  of  8  1150,  without 
his  knowledge,  and  not  in  his  presence:  that  on  the  morn- 
ing of  the  second  day  of  the  Court,  and  before  the  first 
cause  upon  the  docket  had  been  tilled,  the  defendant  of- 
fered the  said  plea,  upon  the  following  state  of  facts  veri- 
fied by  affidavit,  to  wit:  that  when  the  office  judgment  was 
set  aside,  the  defendant's  counsel  was  directed  to  put  in 
a  plea  of  non  est  factum  ;  but  he  was  at  that  moment  en- 
gaged, and  put  in  the  plea  of  payment,  to  prevent  the  con- 
firmation of  the  office-judgment,  intending  afterwards  and 
at  the  same  time  to  add  the  plea  of  non  est  factum.  He, 
however,  forgot  to  do  so;  nor  did  it  occur  to  him  that  he 
had  not  done  it,  until  the  week  before  the  present  Court, 
and  the  cause  never  having  been  called. 

The  jury  found  a  verdict  for  the  plaintiff*  on  the  plea  of 
payment,  and  the  Court  gave  judgment  accordingly. 

The  defendant  appealed  to  the  Superior  Court,  where 
the  judgment  of  the  County  Court  was  affirmed;  and  the 
appellant  appealed  to  this  Court. 

Stanardy  for  the  appellant. 

Johnson^  for  the  appellee. 
Vol.  IV.  .  57 
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1826.         .August  9.      Judge  Gbben  delivered  his  opinioD,  in 
^^^J!^  which  the  other  Judges  concurred.* 

It  does  not  appear  upon  the  bill  of  exceptions,  upon 
what  ground  the  County  Court  refused  leave  to  file  the  plea 
of  non  tst  factum^  which  was  offered.  If  it  was  on  the 
ground  that  it  was  offered  at  too  late  a  period,  I  thini  the 
Cour*  erred.  It  was  a  plea  to  the  merits,  and  the  delay 
in  offering  it  was  sufficiently  accounted  for.  If  the  Court 
proceeded  upk)n  the  idea,  that  the  affidavit  offered  with 
the  plea  was  insufficient,  because  it  did  not  allege  that  he 
did  not  deliver  the  paper  in  question,  as  his  deed,  after 
the  blank  was  filled  up  with  the  sum  without  his  presence 
or  knowledge,  I  think  the  Court  erred  in  this  point  also. 
The  declaration  alleges  a  writing  obligatory,  ^riecXed  on 
the  23d  July,  1817.  The  affidavit  states  that  the  de- 
fendant signed  and  sealed  a  blank  paper  on  that  day,  which 
has  been  since  filled  up  in  his  absence,  and  without  his 
knowledge.  If  this  had  been  in  the  form  of  a  special  plea, 
concluding  that  it  was  therefore  not  his  deed,  it  would  have 
been  good,  without  an  averment  that  he  had  not  delivered 
it  after  it  was  filled  up;  as,  if  an  infant  executes  a  deed, 
and  confirms  it  by  word  or  act  after  he  comes  of  age^  it  is 
valid  ab  initio;  yet  in  pleading  his  infancy,  he  is  not  bound 
to  allege  that  he  did  not  confirm  it  after  he  attained  his  age. 
The  plaintiff  must  reply  that  he  (/tV  confirm  it.  So  in  this 
case,  if  the  plea  had  been  special,  and  the  defendant  had 
really  delivered  the  bond  after  it  was  filled  up,  the  plain- 
tiff should  have  replied  that  fact,  if  such  a  replication  would 
not  have*been  a  departure  from  his  declaration. 

There  is  a  manifest  mistake  in  the  affidavit,  in  respect  to 
the  date  at  which  the  defendant  signed  and  sealed  the  pa- 
per; a  mistake  of  the  writer  of  the  affidavit. 

Both  judgments  should  be  reversed,  and  tlie  verdict  and 
judgment  set  aside^  and  the  cause  remanded,  with  direc- 

.*  Abient  the  PRssiDEirr  and  Jadge  Coaltxr. 
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tions  to  admit  the  plea  of  non  est  factum ^  upon  the  mis-    1826. 
take  in  rhe  affidavit^  in  respect  to  the  date  at  which  the  ^^^!^J!^ 
defendant  signed  and  sealed  the  paper  in  question,  being   FmnMin 
corrected. 


V. 

Cox. 
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Clark  v.  Long. 


All  persons  raateriallj  interested  in  the  subject  in  controversy  ought  to  be 
made  parties  in  equitj  {  and  if  they  are  not,  the  defect  may  be  taken  advan- 
tage  of,  either  by  demurrer,  or  by  the  Court  at  the  hearing. 

Therefore,  the  purchaser  of  an  equity  of  rederoplioD,  cannot  file  a  bill  to  re- 
deem against  the  mortgagee,  without  making  the  mortgage^  a  party. 

Clark  filed  a  bill  in  the  Chancery  Court  of  Lynchburg, 
against  Long  and  Crews^  stating,  that  the  complainant,  to 
save  himself  from  heavy  losses,  from  debts  due  to  him 
from  Penn^  and  from  endorsements  for  the  said  Penny  took 
a  conveyance  of  an  estate^  called  the  Grove,  containing 
1000  acres:  that  the  complainant  has  paid  the  said  Longj 
as  executor  of  Penny  for  the  said  land,  leaving  a  large  un- 
satisfied balance  due  to  him:  that  at  the  time  of  the  con- 
veyance, Longy  as  executor  of  BrydiCy  had  a  claim  for 
02000,  according  to  his  own  mode  of  settlement,  but,  the 
complainant  was  assured,  by  the  said  Penny  that  if  the 
account  was  fairly  settled,  not  one  farthing  would  be  due; 
and  he  also  remarked,  that  this  claim  was,  originally,  an 
usurious  one,  and  that  some  sort  of  lien  had  been  given  on 
the  land;  but  no  further  information  ^^as  given  on  this 
point  The  complainant  expressly  charged  usury  in  the 
transaction  between  Penn  and  Brydie:  that  he  has  paid 
the  said  Long  2  1341  33  cents,  on  account  of  the  said  in- 
cumbrance, but  declined  paying  more,  until  he  could  be 
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1826.     furnished  with  a  statement  of  the  amount  actiiallf  and  bona 
*^^*f^'  fide  due:  that  the  land  has  been  advertised  for  sale,  under 
Qirk     the  deed  of  trust  executed  to  Crews^  for  the  benefit  of  the 
l2im      sa>^  Long^  to  secure  the  debt  aforesaid:  that  the  said  deed 
was  not  recorded  in  proper  time,  &ic     He,  therefore,  pray- 
ed that  the  sale  might  be  injoined,  &c. 

Long  denied  the  usury,  and  entered  into  a  detail  of  cir. 
cumstances,  to  prove  the  legality  of  the  contract  with  Ptnn^ 
and  of  the  conveyance  of  the  land,  to  secure  the  said  debt: 
that  it  is  true  that  the  said  deed  was  not  recorded  in  proper 
time;  but,  he  submits  it  to  the  Court,  whether  it  is  not  good 
against  the  complainant  from  the  time  it  was  recorded:  that 
if  he  be  mistaken  in  this,  then,  he -conceives  that  the  com- 
plainant admit)  that  Penn  gave  him  notice  of  the  trust 
deed  and  bond,  and  he  must,  therefore,  be  considered  as  a 
purchaser  with  notice,  &c. 

The  accoiyits  were  referred  to  a  Commissioner,  a  report 
made,  exceptions  61ed,  and  evidence  taken. 

The  Chancellor  decreed,  that  the  injunction  ^ould  be 
dissolved,  as  to  a  certain  sum^  and  made  perpetual,  as  to 
the  residue.     From  this  decree,  the  plaintiff*  appealed. 

Leighy  for  the  appellant. 

Johnson^  for  the  appellee. 

tiugust  9.     Judge  Cark. 

It  is  the  constant  object  of  Courts  of  Equity  to  do  com- 
plete justice,  by  deciding  and  settling  the  rights  of  all  per- 
sons interested  in  the  subject  of  the  suit,  so  as  to  make  the 
performance  of  the  order  of  Court  perfectly  safe  to  all  those 
who  are  compelled  to  obey  it,  and  to  prevent  future  liti- 
gation. For  this  purpose,  all  persons  materially  interest- 
ed ought  to  be  parties,  plaintiff's  or  defendants,  however 
nunierous  they  may  foe,  that  a  complete  decree  may  be 
made  between  them;  MUf.  PL  144^  145;  and  though  thede 


Court  of  ^ppeah  of  Virf^nia. 


453 


feetof  parties  be  a  ground  of  demurrer,  yet  if  the  party  fails  to 
demur,  the  Court  may  take  notice  of  the  defect  at  the  hear- 
ing. There  are  many  cases  where  this  Court  have  revers- 
ed the  decree  and  sent  the  cause  back  for  the  want  of  pro- 
per parties.  In  fVileox  v.  Callmoay^  1  Wash.  38,  it  is 
decided  that  where  an  attempt  is  made  to  subject  land  in 
the  possession  of  a  purchaser  with  notice,  to  an  equitable 
lien,  the  person  under  whom  such  purchaser  claims,  or  his 
legal  representatives,  ought  to  be  made  parties  to  the  suit 
In  Duval  v.  Bibb^  4  Hen.  &.  Munf.  113,  it  is  said  that 
the  vendee  or  his  legal  representatives  ought  to  be  parties 
to  a  suit  in  Chancery,  brought  by  the  vendor  against  a  sub- 
sequent purchaser,  to  recover  a  balance  alleged  to  be  due 
from  the  vendee,  in  Lewis  v.  Madison^  1  Munf.  303, 
it  is  laid  down,  that  in  a  suit  in  Chancery  to  recover  land, 
against  a  vendee,  on  the  ground  that  the  vendor  had  pre- 
viously agreed  to  convey  the  same  land,  in  a  certain  event, 
to  the  plaintiff,  the  vendor  or  his  legal  representatives 
ought  to  be  made  parties.  Many  more  cases  might  be 
quoted.  In  Shephard^s  earV.  v.  Siarke,  fyc.  3  Munf.  29, 
it  is  decided  that  if  it  appear  on  the  face  of  the  record  that 
proper  parties  to  the  suit  are  wanting,  the  decree  will  be 
reversed,  unless  the  objection  was  expressly  relinquished 
in  the  Court  below. 

In  the  case  before  us,  it  appears  that  J.  Pentif  being  in- 
debted to  Long^  executor  of  Brydie^  executed  to  trustees 
a  deed  of  trust  conveying  his  tract  of  land  called  the  Grove, 
to  secure  the  payment  of  the  said  debt.  The  bill  stales, 
that  Penn  afterwards  sold  and  conveyed  this  land,  (or  the 
equity  of  redemption,  rather)  to  the  plaintiff,  Clark;  but 
even  of  this,  there  is  no  evidence  in  the  record.  The 
deed,  said  to  be  executed  to  Clarky  is  not  filed;  nor  is  there 
any  party  before  the  Court,  so  authorised  to  waive  the  pro- 
duction of  that  deed,  as  to  bind  Penn  by  the  waiver.  But, 
taking  it  for  granted,  that  the  deed  actually' exists,  the 
plaintiff  is  the  purchaser  of  an  equity  of  redemption,  and 
files  his  bill  to  redeem,  impeaching  the  consideration  of  the 
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V. 

Long. 


1826.    deed  of  trust,  contesting  the  amount  due  under  it,  and  cal]- 
yj^^i^  ing  for  a  settlement  of  all  these  points.     Is  not  Penn  in» 
Clark     terested  in  these  questions?  Suppose  we  were  to  decide 
that  the  contract  was  not  usurious,  and  that  there  was 
a  balance  of  02000  due  on   the  deed  of  trust.      Would 
this  decree  bind  Penn?   Suppose  he  were  afterwards  to 
shew,  that  there  was  no  deed  to  Clarky  or  that  the  deed 
was  naught.     Could  he  not  rip  up  all  that  we  might  do  in 
this  suit  ?  Could  he  not  try  over  again  the  question  of  usu- 
ry with  Longt  and  ^^9  ^^^  question  of  the  balance  really 
due  on  the  trust  ?  I  should  think  so. 

I  am,  therefore,  of  opinion,  that  the  decrei  should  be 
reversed,  and  the  cause  sent  back  for  proper  parties. 

The  other  Judges  concurred,  and  the  decree  was  revers- 
ed, and  the  cause  sent  back.* 


*  The  PmnDESTT  and  Judge  Coalteb,  abtent^ 


1826. 

October, 
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Coleman  v.  Lyne'3  Executor. 

Where  Uie  answer  of  (he  defendant  in  Chaneery  omits  to  notioe  some  of  the 
allegatioDS  of  the  bill,  and  rqilies  to  others,  the  allegations  not  noOoed  are 
not  considered  as  admitted  )  bat  the  ptainiiflT  must  except  to  the  aosrer  as 
insufficient. 

An  answer  cannot  be  excepted  to  as  insufficient  after  replication. 

£c|uit>  will  not,  without  strong  reasons,  rip  up  old  transacUoos,  or  settle  stale 
accounts. 

Qwere  whether  on  a  bill  taken  pro  confetfOf  the  plaintiff  can  have  a  decree  for 
his  claim,  without  documents  or  other  evidence  to  support  his  biW  ? 


This  was  an  appeal  from  the  Chancery  Court  of  Lynch- 
burg, where  Coleman  filed  his  bill  against  Henry  Lynif 
which  was  afterwards  revived  against  his  two  executors. 
The  subpoena  to  revive  was  served  on  both  executors;  but 
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only  one  of  them  answered,  and  the  suit  was  ordered  to    1826. 
stand  revived  ap^ainst  both.     All  the  circumstances  are  so  y^^J^^^ 
fully  stated  in  the  following  opinion,  and  the  arguments  of  Coieman 
counsel  so  fully  considered^  that  no  other  report  is  neces*  Lyne^exh*. 
sary. 

JohnsoTif  for  the  appellant. 

Leighf  for  the  appellee. 

October  12.     Judge  Carr  delivered  his  opinion. 

The  following  is  a  brief  history  of  this  case:  In  1805^ 
the  plaintiff  filed  his  bill  stating  a  partnership  for  the  sale 
of  goods,  between  himself  and  Henry  Lyne^  and  filing  the 
articles  of  agreement  by  which  it  was  constituted.  These 
bear  date  in  November,  1785;  and  after  stating  the  terms 
and  nature  of  the  trade,  add  that  it  was  a  small  trial  made 
by  the  parties:  that  they  would  keep  up  a  regular  corres- 
pondence, settle  accounts  spring  and  fall,  and  decline  or 
continue  the  connection  as  it  should  be  found  advantageous 
or  otherwise.  The  bill  states  a  settlement  in  1789,  and  a 
balance  of  /.317  13  1\  profits  in  favor  of  the  plaintiff;  but 
of  this  settlement,  no  evidence  is  produced.  The  prayer 
is  for  the  sum  state'd  as  a  balance,  or  such  as  might  be  found 
due  on  account.  A  conditional  decree  was  taken  against 
the  defendant,  but  he  died  before  its  service;  and  the  suit 
was  revived  against  his  executors,  Henry  Lyne  and  Tho- 
mas  Starling,  Lyne  answered;  the  plaintiff  took  a  ge- 
neral  replication;  and  commissions  for  taking  depositions 
were  awarded.  At  the  next  rules,  the  plaintiff  set  down 
the  cause  for  hearing.  This  was  in  November,  1809.  At 
the  June  Term,  1810,  the  cause  came  on  for  hearing  on 
the  bill,  answer  of  Lyne  and  exhibit;  and  the  Court  re- 
ferred the  accounts  to  a  Commissioner.  On  this  order  the 
cause  stood,  till  October,  1819,  more  than  nine  years; 
when,  on  the  motion  of  the  plaintiff,  the  reference  was  set 
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1826.    aside;  and  the  cause  cooMng  on  to  be  heard  on  the  bill,  an- 

9^^^  swer,  and  articles  of  agreement,  the  Court  dismiased  the 

Coiemuk    bill  with  costs.     From  this  dismission  the  appeal  comes  op. 

LvBJies'r.      Various  |p*ounds  were  taken  in  the  argument  to  convict 

this  decree  of  error. 

It  was  contended,  that  the  answer  did  not  controvert  a 
single  allegation  in  the  bill,  which  should  therefore  have 
been  taken  as  confessed,  and  the  matter  thereof  decreed. 
If  this  were  a  case  where  there  had  been  no  appearance,  or 
"«  where,  after  appearance,  the  ^defendant  had  failed  to  an- 
swer, and  the  plaintiff  had  by  regular  steps  proceeded  to 
have  his  bill  taken  pro  confesso^  the  question  would  pro- 
perly arise,  whether,  upon  the  statement  in  the  bill  with- 
out documents  or  other  evidence,  the  plaintiff  could  get  a 
decree  for  his  claim.  It  is  a  question,  however,  which  need 
not  now  be  considered.  The  point  before  us  is  a  very 
different  one.  The  defendant  has  appeared  and  answered. 
If  the  plaintiff  had  considered  the.answer  as  admitting  all 
his  allegations,  he  should  have  set  the  cause  down  on  bill 
and  answer.  If  the  answer  was  deemed  insufficient  from 
omitting  to  notice  any  material  allegations  in  the  bill,  the 
plaintiff  should  have  excepted  to  it,  and  called  for  a  better 
answer.  If  his  exceptions  had  been  sustained,  and  the  de* 
fendant  had  refused  to  answer  further,  his  bill  might  have 
been  taken  pro  con/esso  generally.  JopUng  v.  Stuart^  4 
Ves.  619.  Turner  v.  Turner ,  Ibid,  in  note^  and  other 
cases  there  cited.  This  course  of  proceeding  puts  the  de- 
fendant on  his  guard,  and  prevents  surprise. 

But,  a  much  broader  doctrine  was  contended  for,  and 
one  which  seems  to  me  pregnant  with  mischief,  and  cal- 
culated to  entrap  incautious  defendants.  It  was  insisted 
that  all  the  allegations  of  the  bill,  not  expressly  denied  by 
the  answer,  must  be  considered  as  admitted  by  the  defen- 
dant to  be  true;  and  the  counsel  put  it  on  this  ground.  A 
total  failure  to  an3wer  admits  the  whole  bill  to  be  true; 
ergOf  a  partial  failure  to  answer  admits  ihe  part  unan^ 
steered  to  be  true.     But  in  the  case  of  a  total  failure,  the 
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party  is  in  contempt;  and  yet  such  steps  are  taken,  as  are    1826. 
calculated  to  warn  him  of  the  effects  of  his  contumacy.    ^''^''^*^'' 
Whereas,  when  he  answers,  and  no  exception  is  taken  to    Coieman 
his  answer  as  insufficient,  he  has  do  notice  that  hereafter,  Lync^sexV 
at  the  hearing,  certain  facts  will  be  relied  on  as  proved 
because  he  has  not  expressly  noticed  and  negatived  them 
in  his  answer. 

One  or  two  cases  were  cited  from  our  Reports,  as  coun- 
tenancing the  idea  of  the  counsel;  but,  they  will  be  found 
to  be  cases  (as  in  Pagers  exWs.  v.  Winston's  admW,  2 
Munf  298,)  in  which  the  allegation  in  the  bill  was,  that 
some  fact  did  not  exist,  or  that  something  was  not  done, 
(negatives  which  (?Duld  not  be  proved,)  or  cases  where  the 
documents  and  circumstances  in  the  cause  prove,  prima 
facte^  that  the  fact  alleged  and  not  denied,  is  true;  as  in 
Scott  ^  ux,  v.  Gibbon  Sf  Co.  2  Munf.  86. 

But  in  the  case  at  bar,  so  far  from  setting  down  the  cause 
on  bill  and  answer,  or  excepting  for  insufficiency,  the  plain- 
tiff has  taken  a  general  replication  to  the  answer;  thereby 
waiving  all  exception  to  it,  and  acknowledging  that  it  does 
not' contain  a  sufficient  admission  of  the  allegations  in  the 
bill.  In  \  Newland^s  Chancery ^  183,  it  is  said,  *'The 
plaintiff  must  take  care  also,  not  to  reply  to  the  answer,  if 
he  means  to  except  to  it;  for  thereby  the  answer  is  admit- 
ted to  be  sufficient.''  In  2  Madd.  Chancery ^  275,  it  is 
said,  where  the  defendant,  by  his  answer,  admits  the  plain- 
tiff's case,  or  sufficiently  so  to  render  the  examination  of 
witnesses  unnecessary,  a  replication  (unless  in  the  case  of 
an  infant)  need  not  be  filed;  and  for  this  he  cites  fVyatt^s 
Prac.  Reg.  374,  and  Keeper  v.  Wilde^  1  Vern.  140. 
Hinders  Practice^  289.  The  replication  is  the  plaintiff's 
answer  dr  reply  to  the  defendant's  plea  or  answer;  and  this 
must  be  filed  in  order  to  put  the  answer  in  issue,  unless  the 
plaintiff  find  sufficient  matter  confessed,  in  the  defendant's 
answer,  to  ground  a  decree  upon,  and  sets  down  his  cause 
upon  biy  and  answer."  This  is  the  uniform  language  of 
the  books  of  practice.     Nay,  the  very  words  of  the  repli- 

VoL.  IV.  58 
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1826.    eation  say,  **  This  repliant  saith  that  he  will  aver  and  prove 
^^!^^  his  said  bill   to  be  true,  certain,"  «lc.  and  **lhat  the  said 
Cotcmn  answer  is  uncertain,  untrue,"  &c.  "all  which  matters  asd 
Lyne^exV.  ^^''^f*^'  this  repliant  is,  and   will   be,  ready  to  arer  and 
prove,"  &c.     After  this,  surely  the  plaintiff  is  estopped 
from  relying  on  the  answer  to  prove  his  whole  case;  and 
in  point  of  fact  and  common  sense,  the  answer  (though  it 
is  informal,  and,  upon  exceptions,  must  have  been  adjad|;ed 
insufficient,)  docs  not  contain  an  admission  of  the  allega- 
tions in  the  bilL    The  executor  means  to  say  only,  that 
he  is  wholly  ignorant  of  the  matter,  and  that  neither  the 
books  nor  papers  of  his  testator  throw  any  li^ht  upon  it. 

The  next  position  taken  was,  that  the  Court,  instead  of 
dismissing  the  bill,  should  have  ordered  a  second  account, 
or  an  issue.      I  know  very  well,  that  in  general,  where  a 
partnership  is  stated  in  the  bill,  and  confessed  by  the  an- 
swer, an  account  is  of  course;  but  that  rule  is  always  sub- 
ject to  this  exception;  that  the  party  applying  for  the  ac- 
count do  not  sleep  upon  his  case,  but  bring  it  forward  in  a 
reasonable  time.     Equity  will  not,  without  strong  reason, 
lend  its  aid  to  rip  up  old   transactions,  or  settle  stale  ac- 
counts; especially,  if  that  settlement  is  to  be  made,  not  by 
the  parties  themselves,  but  by  their  successors,  who  know 
nothing  of  the  business.     In  thecase  of  Lacon  v.  Briggs, 
3  Atk.  105,  Lord  Hardwicke^  where  an  account  was  ask- 
ed after  17  years,  says,  **  I  am  of  opinion,  that  if  I  should 
decree  an  account  in  this  case,  I  should  make  one  of  the 
worst  precedents  that  a  Court  of  Equity  can  make,  for  dis- 
turbing the  peace  of  families."     Ray  v.  Bogart,  2  Johns. 
Cas.  432,  is  a  very  strong  case  to  this  point;  also  Eliison 
V.  Moffat,  1  Johns.  Ch.  Rep.  46,  where  the  bill  on  a  part- 
nership was  brought  after  26  years;  and  though  the  inter- 
vention of  the  American  war  accounted  for  part  of  that 
time,  though  there  were  books  of  the  firm,  and  though  the 
defendants,  who  were  executors,  had  offered  8  2,500  by 
way  of  compromise;  yet,  when  in  their  answer  they  al- 
leged that  they  were  unable  to  state  an  account,  having  no 
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books  nor  vouchers  of  their  testator:  that  the  offer  of  a     1826. 
compromise  was  merely  an  effort  to  hoy  their  peace;  and   ^^^.^^^ 
that  the  demand  was  stale  and  barred  by  lime;  the  Chan-    Coleman 
cellor  dismissed  the  biU,  saying,   **  It  would  not  be  sound  Lyne'eex'r. 
discretion  to  overhaul  accounts  in  fbivor  of  a  party,  who  has 
slept  on  his  rights  for  such  a  length  of  time;  especially 

4 

against  the  representatives  of  the  other  party,  who  have 
no  knowledge  of  the  original  transaction.  It  is  against  the 
principles  of  public  policy  to  require  an  account,  after  the 
plaintiff  has  been  guilty  of  so  great /^cAr^."  It  is  useless 
to  cite  other  cases.     The  books  are  full  of  them.  » 

In  the  case  before  us,  the  partnership  seems  intended 
to  have  been  a  temporary  thing,  a  mere  experiment  upon 
a  very  limited  scale,  and  settlement  of  accounts  twice  a 
year.  It  commenced  in  1785,  and  the  suit  is  brought  in 
1805,  twenty  years  after.  Whether  the  connection  lasted 
one,  two,  or  three  years,  we  know  not.  Indeed,  except 
the  statement  in  the  bill  (which  is  no  evidence)  we  have  not 
one  tittle  of  information  on  the  subject.  The  defendant 
died  before  answer.  One  of  his  executors  answered.  The 
other  never  appeared;  nor  did  the  plaintiff  take  any  steps 
to  bring  him  before  the  Court.  He  seems  to  have  been 
quite  satisfied  to  drop  him,  and  proceed  singly  against  the 
other.  The  plaintiff  set  down  the  cause  on  the  answer  of 
Lynej  saying  that  he  knew  nothing  of  the  matter,  and  had 
no  books  or  accounts  of  his  testator.  The  Court  ordered 
an  account.  The  case  stood  on  the  order  for  nine  years. 
Then,  on  the  motion  otthe  plaintiff,  it  was  set  aside,  and  the 
cause  brought  again  to  a  hearing.  It  had  been  now  thirty- 
four  years  since  the  date  of  the  partnership.  In  all  this 
time,  the  plaintiff  had  not  been  able  to  produce  an  atom  of 
evidence.  Ought  the  Court  to  have  ordered  another  ac- 
count, or  an  issue  ?  Assuredly  not  in  my  opinion.  In- 
deed, I  think  it  would  have  been  right  to  have  dismissed 
the  bill,  when  the  Court  first  sent  it  to  a  Commissioner.  It 
was  then  25  years  old  The  plaintiff  had  stated  in  his  bill, 
that  he  had  no  materials  for  an  account.     The  defendant 


^ 


460  Court  of  Appeals  of  Virginia. 

1826.    was  dead;  and  his  representative  had  said  he  knew  do- 
^^a^m^  thing  about  it     How  then  could  a^n  account  be  taken  ? 
Coleman        It  was  strongly  objected,  that  costs  were  decreed  against 
Ljoe^fcx'r.the  plaintiff;  but  I  do  not  see  that  it  was  wrong.     He  had 
filed  a  bill  in  a  case  where  he  did  not  prcxiuce  the  least  e- 
vidence,  that  there  was  a  single  cent  due  him,  a  case  whol- 
ly unsupported.     Why  should  he*  not  pay  the  costs  ? 
I  think  the  decree  should  be  affirmed. 

The  other  Judges  concurred,  and  the  decree  was  af- 
firmed. * 

Judges  CoALTEB  aod  Cabell  abieot. 


1826.  Morris  r.  Desuazo. 

October. 

An  appeal  from  a  Court  of  Common  Law  eannoC  be  alloved,  with  eooditioD  to 
give  bond  and  security,  afUr  the  term  at  vfaeh  the  Jmigmera  war  •dtmnetL 

But  a  Court  of  Chancery  has  power  to  grant  an  appeal,  if  bond  and  security  be 
given  within  a  reasonable  and  limited  time,  in  the  next  Taeation  after  the  term 
at  wbieh  the  decree  was  rendered. 

Morris  filed  a  caveat  in  the  County  Court  of  Henry, 
against  DeshazOy  to  prevent  the  issuing  of  a  grant  to  the 
latter.  A  jury  was  impannelled,  who  rendered  a  verdict 
for  the  defendant;  and  the  Court  gave  judgment  accord-' 
ingly.  An  appeal  was  granted  to  the  plaintiflT,  on  condi- 
tion that  he  should  give  bond  and  security  ^Mn'the  clerk's 
office,  within  thirty  days.^'  The  Superior  Court  affirm- 
ed the  said  judgment;  and  Morris  obtained  a  supersedeas 
from  a  Judge  of  this  Court. 

Wickhamj  for  the  appellant. 
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Leigh,  for  the  appellee.  1826. 

October, 

As  the  argument  turned  on  the  merits,  and  the  cause    Moms 
was  decided  on  the  regularity  of  the  appeal,  nothing  need  De^'azo. 
be  said  as  to  the  points  made  in  the  argument. 

October  16.   Judge  Gbeen  delivered  the  opinion  of  fhe 
Court.* 

The  appeal  in  this  case,  from  the  County  to  the  S^upe- 
rior  Court,  was  improvidently  allowed,  upou  the  condition 
that  the  appellant  should  give  bond  and  security  in  the 
clerk's  office  within  thirty  days;  and  which  was  accord- 
ingly given  after  the  adjournment  of  the  Court.  An  ap- 
peal from  a  judgment  in  a  Court  of  Law,  cannot  be  allow- 
ed upon  such  terms,  as  has  been  decided  in  Thompson  4^ 
O^Neal  V.  Evans^  6  Munf.  397;  although  appeals  from 
decisions  in  the  Superior  Courts  of  Chancery  may  be  al- 
lowed, upon  such  a  condition.  Stealy  v.  Jackson^  1  Rand. 
413.  The  acts  of  Assembly  upon  this  subject,  as  to  ap- 
peals both  from  Courts  of  Law  and  Chancery,  seem,  at 
first  view,  to  have  the  same  efiect;  but  they  have  not.  An 
appeal  can  be  allowed  from  a  judgment  at  Law,  only  by 
the  Court  pronouncing  the  judgment,  and  during  the  term 
of  the  Court  at  which  the  judgment  was  pronounced. 
The  same  Court,  at  a  subsequent  term,  or  the  Judge  there- 
of, in  vacation,  cannot,  under  any  circumstances,  allow  «fi 
appeal:  nor  can  an  appeal  be  allowed  in  such  casQ^^H^an 
Appellate  Court,  or  a  Judge  thereof,  under  any  cirdllWtan- 
ces.  The  judgment  can  be  brought  before  an  Appellate 
Court,  only  by  a  writ  of  error,  or  a  supersedeas,  awarded 
by  the  Appellate  Court,  or  a  Judge  thereof.  The  act  of  As- 
sembly, in  respect  to  these  cases,  provides,  that  ^'  Before 
granting  any  appeal,  or  issuing  of  any  ur//  of  error  or 
supersedeas,  the  party  praying  the  same,  shall  enter  into 

*  Judge  CoALTSB,  absent. 
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1826.     bond,'^  &c.     As  an  appeal  can  on)y  be  granted  in  Court, 
O€tober.   ^^^  jjy  ^1^^  Court  during  the  term  at  which  the  judgment 


was  pronounced;  and  the  bond  is  to  be  given  before  the 
Dcioo.  granting  of  the  appeat;  it  follows,  that  the  giving  of  a 
bond  after  the  term,  does  not  justify  the  allowance  of  ao 
appeal  during  the  term.  If  an  appeal  under  such  circam- 
stances  were  valid,  it  would  have  its  effect  from  the  mo- 
ment it  was  granted,  and  the  plaintiff's  right  would  be  sua* 
pended  for  a  time,  without  8ecurit3%  and  the  bond  might 
never  be  given.  In  the  cases  of  writs  of  error  and  supers 
sedeaSy  although  they  may  be  awarded,  they  cannot  issue 
or  have  any  effect,  until  bond  and  security  be  given. 

Appeals  may  be  allowed  from  decrees  in  Chancery^  by 
the  Court  pronouncing  the  decrees,  during  the  term;  in 
which  case  the  statute  directs,  that  '^before  granting  any 
such  appeal,"  the  party  shall  give  bond  and  security;  but, 
an  Appellate  Court,  or  a  Judge  thereof,  in  vacation,  or  the 
Chaneellor  who  has  pronounced  the  decree,  may,  during 
the  succeeding  vacation,  grant  an  appeal,  if  it  appear  to  bis 
satisfaction,  that  the  failure  to  appeal  from  his  decree  at  the 
time,  or  during  the  term  when  it  was  pronounced,  did  not 
proceed  from  any  culpable  neglect  in  the  petitioner,  or  that 
upon  the  whole  circumstances  of  the  case,  the  peiiiioner 
ought  to  have  the  benefit  of  an  appeal.     These  appeals, 
allowed  by  the  Appellate  Court,  or  a  Judge  thereof,  or  by 
a  Chancellor  who  pronounced  the  decree,  in  the  next  vaca> 
te|,  are  analogous  to  the  writ  of  error,  of  supersedeas^  at 
laWMpJ^though  allowed,  they  have  no  effect,  until  the 
b(^Hpil security  be  given;  and  this  of  necessity,  for  the 
bond  is  given,  not  to  the  Judge,  but  in  the  clerk's  office. 
If,  at  the  time  a  decree  is  pronounced,  the  party  wishes  an 
appeal,  but  is  not  then  prepared  to  take  and  perfect  it,  by 
giving  bond  and  security,  and  should  satisfy  the  Judge  that 
this  inability  does  not  arise  from  his  culpable  neglect,  or, 
that  upon  the  whole  circumstances,  he  ought  to  have  the 
benefit  of  an  appeal;  to  allow  an  appeal,  upon  condition 
that  bond  and  security  should  be  given  within  a  reasonable 
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and  limited  timey  in  the  next  vacation,  would  be  doing,  in     1826. 
effect,  only  what  he  would  be  bound  to  do  in  vacation,  up-  P^!!^^^ 
on  being  satisfied  of  the  same  facts;  and  the  order  would     Monis' 
have  the  same  effect,  as  if  it  had  been  made  in  vacation.    De^zo. 
It  would  not  intercept  the  execution  of  the  decree,  until 
the  bond  and  security  were  given.     This  power  in  the 
Chancellor,  to  allow  an  appeal  in  vacation,  after  the  term 
at  which  the  decree  was  pronounced,  and  the  want  of  pow- 
er in  the  Judge  of  the  Court  of  Law,  to  allow  an  appeal 
after  the  term  at  which  the  judgment  was  given,  makes  an 
appeal  allowed  in  Court,  from  a  decree,  with  time  to  give 
bond  and  security,  good;  and  an  appeal  from  a  judgment 
at  law,  upon  such  condition,  irregular. 

The  judgment  of  the  Superior  Court  is  reversed;  and 
the  Court  giving  such  judgment  as  the  Superior  Court 
ought  to  have  given,  the  appeal  from  the  County  to  the 
Superior  Court  is  dismissed  as  improvidently  granted;  the 
appeal  bond  being  given  after  the  expiration  of  the  term 
at  which  the  judgment  was  given;  the  appellee  to  recover 
his  costs  in  this  Court,  being  the  party  substantially  pre- 
vailing. 


M'Rae  V.  Scott  &  Saunders. 

The  instruction  of  ft  Court  to  the  jury  ought  not  to  involve  mattertTPT/acf  as 

well  ft!  of  lam. 

Appeal  from  the  Superior  Court  of  Chesterfield  county. 

S(Mtt  fy  Saunders^  surviving  partners  of  the  late  firm 
of  Lyle^  Scott  fy  Saunders^  brought  assumpsit  against 
M^Rae^  for  the  amount  of  certain  goods  taken  up  by  the 
defendant  at  the  store  of  the  plaintiffs.     The  defendant 


1826. 

October. 
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1826.    pleaded  non  assumpsity  and  the  jury  rendered  a  verdid 
^^^!^^^  for  the  plaintiffs.   Judgment  was  given  accordingly. 

M'Rae         ^t  the  trial,  the  defendant  filed  a  bill  of  exceptions,  sta- 
Hcott,eko.  ting  that  at  the  trial  the  defendant  introduced  a  witness 
to  prove,  that  in  the  latter^part  of  the  year  1818,  the  de- 
fendant being  engdged  at  a  game  of  cards  with  Saunders^ 
one  of  the  plaintiffs,  and  others,  he,  the  defendant,  won  ot 
the  said  Saunders  2215,  which  was  then  received;  that 
all  gaming  ceased  thereafter  between  the  said  parties,  and 
there  was  no  further  gaming  at  that  time  between  any 
other  persons;  that  some  time  after  the  gaming  betweeji 
the  parties  was  over,  and  they  had  left  the  card   table, 
(about  the  space  of  a  quarter  of  an  hour,)  but  before  the 
company  broke,  and  in  the  same  room,  the  said  Saunders 
applied  to  the  defendant  for  the  loan  of  money,  which  the 
defendant  positively  refused;  but  the  said  Saunders  re- 
plied, that  it  was  hard  that  the  defendant  should  be  in« 
^  debted  to  the  firm  of  Zy/e,  Scott  fy  Saundersj  and  would 
not  lend  him,  nor  pay  them;  that  the  defendant  th'^n  said, 
he  would  pay  to  Lyle^  Scott  fy  Saunders  what  silver  he 
had  about  him,  if  he,  Saunders,  would  promise  to  credit 
him  on  their  books;  that  the  money,  ($21 5^)  was  paid, 
and  Saunders  promised  that  he  would  enter  the  credit  in 
the  books  of  Li/le,  Scott  fy  Saunders,  the  next  morning. 
Upon  this  evidence,  on  the  motion  of  the  plaintiffs,  the 
Court  instructed  the  jury  that  the  said  $215  so  won  of, 
%|d  so  paid  to  Saunders,  does  not  entitle  the  defendant  to 
s^ttiiSl^ therefor  against  the  plaintiffs  in  this  action.   1.  Be- 
cause inis  paying  and  receiving  back  the  money  lost  by 
Saunders,  is  to  be  regarded  in  the  same  light  as  if  the 
promise  to  give  credit  had  been  made  direct  for  the  money 
lost.     2.   Because  the  money  so  received  by  Saunders 
was  for  his  own  use,  and  not  for  the  concern.     3.  Because 
the  said  sum  of  0  215  might  have  been  recovered  by  Saun- 
ders of  the  defendant;  and  having  so  received  it  back,  he 
was  not  bound  by  his  promise  to  give  the  credit  in  the 
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company's  books.     To  this  opinion  the  defendant  excep-    1826. 
ted,  and  took  an  appeal.  J^^ 

The  case  was  submitted.  M'Rae 

Scott,  &c. 

October  20.  The  President  delivered  the  opinion  of 
the  Court.* 

The  objection  to  the  instruction  of  the  Judge  to  the  ju- 
ry, which  is  stated  in  the  bill  of  exceptions,  is,  that  it  in- 
volves matter  of  fact  which  ought  to  have  been  left  to  the 
jury.  Whether  paying  the  money  lost  at  play  by  Saun- 
ders,  one  of  the  plaintiflfs,  to  the  defendant,  and  his  re- 
ceiving it  back,  under  the  circumstances  stated  in  the  bill 
of  exceptions,  was  to  be  regarded,  (as  was  said  by  the 
Judge,)  in  the  same  light  as  if  the  promise  had  been  made 
directly  for  the  money  lost,  was  matter  to  be  deduced  or 
not,  by  the  jury,  from  the  evidence.  So  also,  whether  the 
money  received  by  Saunders^  was  for  his  own  use,  and 
not  for  the  firm.  Mkfor  the  firm,  his  promise  to  credit  in 
the  books,  the  next  morning,  was  not  a  void  promise,  as 
stated  by  the  Judge;  although,  as  regarded  the  money  lost 
at  play,  he  had  his  remedy  against  the  defendant,  under 
the  statute  against  gaming. 

The  judgment  is  therefore  to  be  reversed,  the  verdict 
to  be  set  aside,  and  further  proceedings  had  therein;  in 
which  the  instruction  given  is  to  be  refused. 

*  Judge  Goaxteh  absent. 

Vol.  IV.  59 
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1826.  Sam  v.  Blakemore. 

October, 

An  appeal  wUI  lie  fitHn  the  onler  of  an  Inferior  Court  refuting  to  grant  leave 
to  a  perMn  held  in  tlaTerjr,  to  sue  m  forma  pauperis. 

Appeal  from  the  Superior  Court  of  Lee  county. 

Sam^  a  man  of  colour,  held  in  slavery  by  Blakemore^ 
petitioned  the  Superior  Court  for  leave  to  sue  for  his  free- 
dom.  This  petition  was  accompanied  by  several  affidavits, 
and  a  statement  of  the  case  by  the  counsel,  who  had  been 
appointed  by  the  Court  to  conduct  the  cause  on  behalf  of 
the  petitioner.  The  Court  refused  to  grant  the  prayer  of 
the  petition,  because  the  facts  stated  by  the  counsel  were 
not  sustained  by  the  evidence. 

Tho  petitioner  appealed. 

Nicholas,  for  the  appellant,  assigned  by  the  Court. 

No  Counsely  for  the  appellee. 

October  21.  The  Prbsidsnt  delivered  the  opinion  of 
the  Court.* 

The  affidavits  in  this  case,  and  the  circumstances  stated 
in  the  opinion  of  the  counsel  appointed  by  the  Court,  on 
the  application  of  the  pauper,  present  a  case  which  cer- 
tainly would  have  justified  the  Superior  Court  in  making 
the  order  authorising  the  pauper  to  sue  for  his  freedom,  in 
pursuance  of  the  act  of  Assembly.  The  Court,  therefore, 
erred  in  refusing  to  make  such  order,  and  in  dismissing 
the  complaint  of  the  pauper. 

If  this  were  an  ordinary  case,  the  difficulties  which  have 
been  suggested  as  to  the  right  of  the  plaintiff  to  appeal  from 
such  an  order,  might  be  insurmountable;  as  to  which  w6 

*  Judge  CoALTER  abaeot! 
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give  no  opinion.     But,  in  these  pauper  cases  for  freedom,    1826. 
this  Court  have  not  adhered  strictly  to  rules  applicable  to  ^^^^^^ 
other  cases,  nor  to  the  letter  of  the  act  giving  it  jurisdic-      Sam 
lion.     In  a  plain  action  of  assault  and  battery,  in  which  aBiakemore. 
penny  damages  were  given  on  a  plea  of  not  guilty ^  it  has 
often  decided  on  the  right  of  the  pauper  to  freedom,  though 
that  question  was  not  involved  in  the  pleadings.     In  the 
present  case,  though  the  plaintiff  might  perhaps  renew  his 
application  to  sue  for  his  freedom,  on  further  proof,  (as  to 
which  it  is  not  necessary  to  give  an  opinion)  yet,  for  all 
that  appears,  the  judgment  of  the  Superior  Court  may  be 
final  as  regards  his  right  to  freedom;  which,  if  notayrcrn- 
chise^  IS  aqalogous  to  it,  and  ought  to  bring  the  case  with* 
in  the  spirit  of  that  clause  of  the  act,  which  gives  to  the 
Court  jurisdiction  in  cases  in  which  a  franchise  is  brought 
in  question. 

The  judgment  is  therefore  reversed,  and  the  case  re- 
manded for  fuHher  proceedings,  in  which  the  Superior 
Court  is  to  make  the. order  permittng  the  plaintiff  to  sue  in 
forma  pauperis,  according  to  the  provisions  of  the  act. 
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1826.  ®'  385j     Allen  v.  Gibson. 

October. 

In  ■  writ  of  unlawful  detainer,  under  the  act  of  1 814,  the  cAniMion  to  ttate  ia  the. 
g*^  ^  ooroplaint  the  eitimiitpfl  quantity  of  the  land  in  diapute,  it  not  HXai,  if  the  eooi- 

■^^'  plaint  eontaina  a  reasonably  certain  description. 

Under  thit  act,  a  mortf;agee  may  obtain  potaenion  of  the  mortgaged  premlK* 

afUr  forfeiture,  by  the  mode  of  proceeding  therein  pointed  oot. 
Thii  act  givct  a  civil  remedy  for  the  iroraediate  reeovery  of  the  poMCiiioD,  in 

certain  oaset,  even  where  no  force  ocoarrcd. 
One  tenant  in  coronuMi  may  have  this  remedy  for  the  whole  hmd,  agtinatu^ 
party  baring  no  right  whatever,  without  joining  hit  oo-tenaot. 

The  case  was  this.  Gibson  6led  a  complaint  of  unlaw- 
ful detainer,  under  the  act  of  Assembly  of  February  12, 
1814,  against  Alieriy  for,  that  the  defendant  <* unlawfully 
and  agninst  his  consent,  withholds  from  him  the  possession 
of  two  lots  or  parcels  of  ground  lying  and  being  in  the  city- 
aforesaid,  (the  city  of  Richmond)  on  E  street,  commonly 
called  the  Brickrow,  just  below  the  United  States  Bank, 
one  of  which  lots  binds  upon  the  said  E  street,  and  the 
other  lies  in  the  rear  thereof,  wit1i  all  the  houses  thereon, 
and  the  appendages  and  appurtenances  thereof,  whereof  he 
prays  restitution  of  the  possession."  A  justice  Issued  bis 
warrant  to4he  sergeant  of  the  city  of  Richmond,  reciting 
the  complaint  in  the  same  terms,  and  requiring  him  to  sum- 
mon the  defendant  Alhn^  and  at  least  eighteen  freeholders 
as  jurors,  to  try  the  complaint  aforesaid.  The  warrant  al- 
so required  the  sergeant  to  give  notice  to  at  least  two  other 
justices  of  the  peace  for  the  said  city,  and  to  request  their 
attendance,  &c. 

The  jury  so  summoned  were  sworn  **to  try  whether 
the  defendant,  against  the  consent  of  the  plaintiflT,  holds 
possession  of  the  tenements  mentioned  in  the  complaiQi 
filed  in  this  cause;  whether  the  said  defendant  hath  so  held 
possession  thereof  against  the  consent  of  the  plaintiff,  for 
three  years  next  before  the  exhibition  of  the  said  complaint; 
and  whether  the  plaintiff  hath  the  right  of  possession  in 
the  tenements  aforesaid  ?"  The  jury  returned  a  verdict 
^^  that  the  defendant  did,  at  the  time  of  the  Exhibition  of 
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the  complaint  filed  in  this  cause,  hold  possession  of  the 
tenements  therein  mentioned,  against  the  consent  of  the 
plaintiff:  that  the  said  defendant  hath  not  so  held  possession 
thereof,  against  the  consent  of  the  plaintiff,  for  three  years 
next  before  the  exhibition  of  ^aid  complaint;  and  that  the 
plaintiff  had  the. right  of  possession  in  the  tenements 
aforesaid." 

The  Court  gave  judgment  that  the  plaintiff  recover 
against  the  defendant  the  possession  of  the  tenements 
aforesaid,  &c. 

On  the  trial,  the  plaintiff  offered  in  evidence  in  support 
of  his  action,  a  deed  of  mortgage  executed  by  the  defen- 
dant to  the  plaintiff  and  John  Lesslie^  on  the  20th  of  April, 
1816,  reciting,  that  Leasiie  had  endorsed  certain  notes  for 
SUen^  which  had  come  into  the  possession  of  Oibson^  and 
Jillen  being  desirous  of  securing  the  said  Lesslie  harmless 
from  the  effects  of  his  said  endorsements,  conveyed  to  Gt6- 
son  and  Lesslie  the  lots  in  question  with  other  property; 
but,  if  Allen  should  discharge  the  debts  aforesaid,  then  the 
said  Gibson  and  Lesslie  should  re-convey  the  said  mort* 
gaged  premises. 

To  this  evidence  the  defendant  objected,  as  not  being 
proper  to  sustain  the  right  of  possession  of  the  plaintiff 
alone  to  the  premises  in  the  writ  mentioned,  as  the  said 
deed  shewed  a  right  also  in  another;  but  this  objection  was 
over-ruled  by  the  Court,  and  the  deed  permitted  to  go  to 
the  jury  as  proper  evidence,  to  have  such  influence  with 
the  jury  as  it  might  lawfully  have.  The  defendant  ex- 
cepted. 

The  Court  also  gave  the  following  opinions:  1.  That  it 
is  competent  to  a  mortgagee  to  eject  a  mortgagor  (as  in 
the  present  case)  by  this  mode  of  proceeding,  under  the 
act  of  Assembly.  2.  That  to  enable  the  plaintiff  in  this 
cau^e  to  recover  against  the  defendant  the  premises  in  ques- 
tion, it  is  not  necessary  to  prove  that  the  said  plaintiff  ever 
did  have  the  possession  of  the  premises  which  he  now 
claims.     9.  That  the  pendency  of  a  suit  between  the  same 
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1826.  parties  and  others,  which  is  shewn  at  this  time  to  exist  to 
October.  ^^  Superior  Court  of  Chancery,  the  object  of  which  soit 
is  to  foreclose  the  said  mortgage,  is  no  bar  or  iropedimeot 
to  the  complainant's  proceeding  in  this  form  of  action;  al- 
though another  suit  is  depending  in  the  said  Court  of  Chan- 
eery,  between  different  parties,  by  which  the  property  in 
question  may  be  recovered;  and  in  consequence  of  which, 
the  proceedings  in  the  first  mentioned  suit  have  been  sus- 
pended. 

To  all  these  opinions,  the  defendant  excepted. 

Other  exceptions  were  taken  which  are  not  important, 
as  they  are  not  noticed  by  the  Court. 

A  writ  of  supersedeas  was  granted  by  the  Superior 
Court,  and  the  judgment  was  affirmed. 

The  cause  was  brought  by  supersedeas  to  this  Court 

Nicholas^  for  the  appellant. 
Sianardf  for  the  appellee. 

It  was  contended  for  the  appellant,  First,  That  the  pro- 
ceeding in  this  case  being  in  derogation  of  theeommon  law, 
ought  to  be  strictly  followed;  which  was  not  done  in  thes% 
several  particulars;  1.  The  complaint  does  not  state-the 
contents  of  the  land  in  dispute.  3.  The  jury  were  sworn 
to  try  whether  the  plaintiff  <*  AaM"  the  right  of  possession 
referring  to  the  time  of  trial,  but  they  find  that  the  plain- 
tiff ^*  Aa(/"  the  right  of  possession;  referring  to  an  uncertain 
antecedent  period. 

Secondly.  The  justices  erred  in  their  decisions  mention- 
ed in  the  bills  of  exceptions.  1.  The  right  under  the 
mortgage  was  a  Joint  right  and  could  not  be  severed.  2. 
The  act  of  Assembly  was  intended  to  redress  cases  of  a  vi- 
olent  deprivation  of  possession,  not  to  the  case  of  a  mort- 
gagee, after  forfeiture.  3.  The  pendency  of  the  suits  in 
Chancery  rendered  the  procedure  in  this  summary  reme- 
dy, improper. 
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October  27.     Judge  Gbeen  delivered  his  opinion,  in    1826. 
ivhich  the  other  Judges  concurred.*  October. 

.^tlen  mortgaged  the  premises  in  dispute  to  Oibson  and 
Z^esslie^  by  a  deed  which  conveyed  a  joint  estate  to  the 
mortgagees.  Z/e««/ie  died.  The  deed  contained  a  covenant 
that  the  mortgagor  should  possess  and  enjoy  the  mort- 
gaged premises,  until  default  should  be  made  in  the  pay^ 
ment  of  the  money.  Default  was  made.  Oibson^  the 
surviving  mortgagee,  proceeded,  under  the  act  of  Feb- 
ruary 12,  1814,  {Rev,  Code  J  445,  ch.  1169)10  recover  pos- 
session of  the  mortgaged  premises.  Judgment  was  given  for 
the  plaintiff,  and  the  case  has  come  here  by  supersedeas. 
Several  bills  of  exception  were  taken  by  the  defendant 

The  material  questions  in  the  case  are,  whether  a  mort- 
gagee can,  in  any  case,  obtain  the  possession  of  the  mort- 
gaged premises  by  a  proceeding  under  that  act  ?  And  if  he 
can,  whether  the  surviving  mortgagee  can  recover  in  his 
own  name,  without  joining  the  heirs  of  the  deceased  mort- 
gagee as  a  party  in  the  proceeding  ? 

The  objection  that  the  complaint  omits  to  state  the 
estimated  quantity  of  the  land,  is,  I  think,  entitled  to  no 
weight.  The  statute  directs  the  complaint  to  be  in  the 
form  prescribed,  or  to  that  effect.  Theonly  object  of  this 
direction  was*  to  require  a  reasonably  certain  description 
of  the  property  claimed.  Such  a  description  is  found  in 
the  complaint  upon  which  the  proceedings  in  this  case 
were  founded.  The  property  is  in  the  city  of  Richmond, 
and  described  as  lots  bounded  by  a  certain  street,  and  ad- 
joining the  United  States  Bank. 

By  the  common  law,  one  who  had  a  right  or  title  to  en- 
ter into  land,  had  a  right  to  enter  and  hold  witli  force;  and 
even  since  the  statutes  against  forcible  entries  and  detain- 
ers, a  party  having  a  right  of  entry  is  not  responsible  in 
a  civil  action,  or  in  a  common  indictment  for  trespass,  for 

*  Jndgea  Coaltib,  and  Cabbu  abient. 


472 


Court  of  Appeals  of  Virginia, 


1826. 

Oct9ker. 


a  forcible  entry  or  detainer.  Hawkins^  P.  C,  140,  ch. 
64,  sec.  1.  By  the  statute  of  5  Rich.  2,  Siai.  1,  ch.  ^ 
forcible  entries  and  detainers  were  made  a  public  oflfence; 
and  upon  conviction,  the  party  evicted  was  restored  to  the 
po!<8eR.sion,  as  a  consequence  of  the  conviction,  unless  the 
wrong-doer  had  3  years  possession  before  the  institution  of 
the  prosecution. 

The  substance  of  the  British  statutes  on  this  subject,  was 
enacted  in  Virpnia  in  1789.  13  Hen.  St.  at  Lar.  p.  5. 
That  act  provided,  **that  none  shall  make  any  entry  into 
any  lands  or  tenements,  or  other  possessions  whatever,  but 
incase  where  entry  is  given  by  law;  and  in  such  case,  not 
with  strong  hand,  nor  with  a  multitude  of  people,  but  on- 
ly  in  a  peaceable  and  easy  manner;  and  that  none  who 
shall  have  entered  into  the  same  in  a  peaceable  manner, 
shall  hold  the  same  afterwards  with  force;"  and  if  any 
should  do  the  contrary,  it  directs  an  enquiry  by  a  justice  of 
the  peace  through  a  jury,  and  if  any  be  found  guilty  of  a 
violation  of  the  act,  that  restitution  be  made  to  the  party 
so  put  out,  unless  the  wrong^doer  has  had  possession  for 
three  years.  A  party  who  entered,  or  held  by  force  after 
a  peaceable  entry,  fell  wjthin  the  provisions  of  this  act, 
whether  he  had  or  had  not  a  right  of  entry  or  possession. 

This  act  was  re-modelled  by  the  act  of  1814,  so  as  to 
make  it  a  civil  remedy  for  the  immediate  recovery  of  the 
possession,  in  certain  cases,  even  where  no  force  occurred. 
It  provides,  first,  that  **  none  shall  enter  into  any  lands  or 
tenements,  but  in  case  where  entry  is  given  by  law;  and 
in  such  case,  not  with  strong  hand,  nor  multitude  of  peo- 
ple, but  only  in  a  peaceable  and  easy  manner.  None  who 
shall  have  entered  in  a  peaceable  manner,  shall  hold  the 
same  against  the  consent  of  the  party  entitled  to  the 
possession  thereof.*'  Secondly,  "If  any  shall  enter,  or 
shall  have  entered,  into  any  lands  or  tenements,  in  case 
where  entry  is  not  given  by  laWf  or,  if  any  shall  enter, 
or  shall  have  entered,  into  any  lands  or  tenements,  tenth 
strong  hand,  or  with  multitude  of  people,  even  in  case 
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lohere  entry  is  given  by  laWy  the  party  turned  out  of  pos- 
session, by  such  unlawful,  or  by  such  forcible  entry,  by 
whatever  right  or  title  he  held  such  possession,  or  what- 
ever estate  he  held  or  claimed  in  the  lands  or  tenements  of 
which  he  was  so  dispossessed,  shall,  at  any  time  within 
three  years  thereafter,  be  entitled  to  the  summary  remedy 
herein  provided.  '^  Thirdly,  * '  If  any  shall  enter  y  or  shall 
have  entered^  in  a  peaceable  manner,  into  any  lands  or  te- 
nementS)  in  a  case  where  such  entry  is  lawful^  and  offer 
the  expiration  of  his  rights  shall  continue  to  hold  the 
same  against  the  consent  of  the  party  entitled  to  the  pos- 
session, the  party  so  entitled,  as  tenant  of  the  freehold, 
tenant  for  years,  or  othertoise^  shall  be  entitled  to  the  like 
summary  remedy,  at  any  time  within  three  years  after  th^ 
possession  shall  have  been  so  withheld  from  him  against 
his  consent.  *' 

The  first  section  only  prohibits  unlawful  entries,  and 
forcible  entry  where  the  entry  is  lawful ;  but  dpes  not  pro- 
hibit a  person  who  is  entitled  to  the  possession,  from  hold- 
ing with  force,  if  he  has  entered  peaceably. 

The  second  section  gives  a  remedy  to  a  party  turned 
out  of  possession y  by  another  entering  where  no  entry  is 
given  him  by  law,  or  entering  by  force.  The  case  of  a 
mortgagee  never  in  possession^  claiming  against  a  mortga- 
gor who  never  entered  upon  the  mortgagee,  nor  turned 
him  out  of  possession,  certainly  does  not  fall  within  the 
provision  of  this  section.  If  a  mortgagee  who  has  never 
been  in  possession,  can  avail  himself  of  this  summary  re- 
medy, it  must  be  by  force  of  the  third  section. 

There  is  considerable  difficulty  in  determining  the  eSect 
of  this  third  section;«ind,  in  order  to  understand  it,  it  will 
be  necessary  to  look  to  other  provisions  of  the  statute, 
which  seem  to  have  a  bearing  upon  it.  The  act,  in  pre- 
scribing the  forms  of  proceeding  in  enforcing  this  summa- 
ry remedy,  proceeds:  "The  party  so  turned  out  of  pos- 
session, or  so  held  out  of  possession,  may  exhibit  his  com- 
plaint, &c.   in  the  following  ^orm,  or  to  the  following 
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effect."  The  form  prescribed  for  the  complaint  of  a  per- 
son held  out  of  possession,  is,  ''A.  B.  complains  that  C. 
D.  unlawfully,  and  against  his  consent,  withholds  from 
him  the  possession  of  a  certain  tenement,  &c.  whereof  he 
prays  rest itttf ion  of  t he possession.^^  The  Justice's  war- 
rant recites  this  complaint  and  prayer  verbatim.  The 
charge  to  be  given  Xo  the  jury  is,  "You  shall  weU  and 
truly  try,  whether  the  defendant,  C.  D.  against  the  con- 
sent of  the  plaintiff,  holds  possession  of  the  tenement  men- 
tioned in  the  complaint  filed  in  this  cause;  whether  the  said 
defendant  hath  so  held  the  possession  thereof,  asrainst  the 
consent  of  the  plaintiff;  for  three  years  next  before  the  ex- 
hibition of  the  said  complaint;  and,  whether  the  plain t iff 
^ath  the  right  of  possession  in  the  tenement  aforesaid." 
The  form  of  the  verdict,  as  prescribed  by  the  act,  is,  *'  We, 
the  jury,  6nd  that  the  defendant  did,  (or  did  not,)  at  the 
time  of  the  exhibition  of  the  complaint  filed  in  this  cause, 
hold  possession  of  the  tenement  therein  mentioned,  against 
the  consent  of  the  plaintiff:  that  the  defendant  hath  (or  hath 
not)  so  held  possession  thereof  against  the  consent  of  the 
plaintiff,  for  three  years  next  before  the  exhibition  of  the 
said  complaint;  and  that  the  plaintiff  hath  {or  hath  not)  the 
right  of  possession  in  the  tenement  ^foresa'id.'^  The  act 
then  directs,  that  if  the  jury  shall  find  that  at  the  exhibi- 
tion of  the  complaint,  the  defendant  held  possession  of  the 
tenement  against  the  consent  of  the  plaintiff,  and  that  the 
defendant  had  not  so  held  it  against  the  plaintiff's  consent, 
for  three  years  next  before  the  exhibition  of  the  complaint, 
and  that  the  plaintiff  hath  the  right  of  possession,  the  jus- 
ticcs  shall  render  judgment  in  favor  of  the  plaintiff,  /Aat 
he  recover  possession  of  the  tenement  aforesaid,  with  full 
costs,  and  shall  award  a  writ  of  habere  facias  posses- 
sionem. 

The  terms  of  the  third  section,  in  their  literal  import, 
can  be  applied  only  to  the  cases  of  persons  originally  en* 
tering  by  a  title  which  gives  a  temporary,  or  defeasible 
estate,  or  to  the  reprebcntatives  of  the  tirst  taker  of  such 
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an  estate;  and  the  expressions  of  the  complaint  seem  to 
have  contempJated  only  such  cases,  in  which  the  complain- 
ant, or  some  one  under  whom  he  claims,  (other  than  the 
person  in  possession,)  once  had  the  possession,  the  resli" 
tuiion  of  which  he  prays.     This  expression  only  applies 
to  the  return  of  possession  from  one  who  received  it,  or 
took  it,  from  another,  to  that  other,  or  to  some  one  claiming 
under  him.     It  does  not,  in  strictness,  apply  to  a  delivery 
of  possession  by  a  vendor  to  a  vendee,  or  a  mortgagor  to 
a  mortgagee.     Such  a  delivery  could  not  properly  be  cal- 
led a  restitution.     If  this  distinction  between  one  entitled 
in  reversion  or  remainder  after  a  temporary  or  defeasible 
estate,  and  a  purchaser  from  the  party  in  possession,  was 
in  the  mind  of  the  Legislature,  when  these  clauses  were 
penned,  (as  I  do  not  think  was  the  faol,)  the  distinction 
was  completely  discarded  in  the  after  clauses  of  the  law, 
which  give  the  summary  remedy  to  any  one  entitled  to 
the  possession,  if  he  pursues  it  within  three  years  of  the 
period  at  which  his  right  to  possession  accrued.      The 
charge  to  the  jury  and  the  prescribed  form  of  the  verdict, 
preclude  all  other  enquiries,  but  whether  the  defendant 
held  against  the  consent  of  the  plaintiff,  when  he  exhibited 
his  complaint;  whether  he  had  or  had  not  so  held  for  three 
years;  and  whether  the  plaintiff  hath  the  right  of  posses- 
sion; and  if  the  jury  find  these  facts  for  the  plaintiff,  which 
they  must  do,  if  they  appear,  no  matter  under  what  cir- 
cumstances the  defendant  entered,  or  when;  and  no  mat- 
ter how  the  plaintiff's  right  of  possession  arose,  the  sta- 
tute peremptorily  directs  that  judgment  be  given  for  the 
plaintiff,  not  to  be  restored  to  the  possession  of  the  tene- 
ment, but  to  recover  the  possession  of  it;  and  that  a  writ 
of  possession^  not  of  restitution^  be  awarded.     Upon  such 
a  charge  to  the  jury,  which,  in  effect,  stands  in  the  place 
of  an  issue  between  the  parties,  the  question,  whether  the 
plaintiff  is  or  is  not  entitled  to  the  possession,  is  fully  open 
to  all  sorts  of  evidence.     But,  I  do  not  see  that  it  would 
be  possible  for  the  jury  to  find  against  him,  if  he  had  a 
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1826.    rijrht  to  possession,  because  he  had  acquired  the  right  in  a 
Octffbtr,   pgp^i^jyjgr  ^ay.     A  mortfi;agec,  after  the  mortgage  is  for- 
feited, has  a  right  to  the  possessioQ  of  the  mortgaged  pre- 
mises, and  may  enter  thereon,  or  maintain  an  ejectmeol; 
and  the  assertion  of  this  right  may  be  necessary  to  secure 
the  payment  of  the  debt     The  value  of  the  property  may 
not  be  mfficient  to  pay  the  debt,  with  the  accumuiaied  in- 
terest during  the  pendency  of  an  ejectment,  or  a  bill  to  fore- 
close, (in  which  cases  arbitrary  appeals  are  permitted,)  on- 
less  the  rents  and  profits  can  be  reached  to  keep  down  the 
interest;  and  they  cannot  be  reached  in  the  case  of  a  first 
mortgagee,  (unless  under  peculiar  circumstances,)  but  bj 
his  getting  the  possession  of  the  land. 
f  The  policy  of  the  statute,  upon  this  construction,  was 
strongly  objected  to,  as  subjecting  the  party  xn  a  summary 
way,  upon  a  short  notice,  and  before  two  Magistrates  only, 
to  be  turned  out  of  possession;  and  it  was  insisted,  that 
being  in  derogation  of  the  common  law,  it  should  be  con- 
strued strictly.     I  do  not -see  the  force  of  this  objection. 
The  Justices  may  adjourn  from  time  to  time,  as  the  justice 
of  the  case  may  require,  so  as  to  enable  tl)e  party  to  make 
a  full  defence,  and  to  produce  all  his  evidence.     The  party 
may  have  the  assistance  of  counsel,  us  in  any  other  Court; 
may  save  all  questions  of  law  by  exceptions;  and  is  entitled 
for  any  apparent  error,  to  a  writ  of  error  or  supersedeas, 
though  not  to  an  arbitrary  appeal,  as  in  ejectment      He 
cannot,  theiefore,  be  turned  out  of  possession,  by  any  erro* 
neous  proceeding.     At  the  same  time,  he  cannot  delay  the 
plaintiff  in  the  pursuit  of  his  rights,  at  pleasure,  by  arbitra- 
ry appeals;  nor  does  this  proceeding  affect  his  right  in  any 
other  controversy  on  the  same  subject,  in  any  oiher  form. 
As,  tlierefore,  the  defendant  can  in  no  case  be  turned  out  of 
possession,  unless  it  is  apparent  thai  he  ought  to  surrender 
the  possession  on  the  demand  of  the  plaintiff,  and  to  re- 
tain it  would  be  unjust,  I  cannot  see  any  objection  to  giv- 
ing this  statute  a  liberal  construction,  as  a  remedial  statute, 
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even  if  the  question  under  consideration,  were,  upon  the 
words  of  the  statute,  more  doubtful  than  I  think  it  is. 

The  next  enquiry  is,  whether  this  proceeding  can  be 
maintained  by  one  of  several  tenants  in  common.     This 
proceeding  involves  no  question  of  title.     The  only  ques- 
tion is,  whether  the  plaintiff  is  entitled  to  possession   as 
against  the  defendant.     For  the  purpose  of  determining 
this  question,  the  title  may  be  given  in  evidence.     As 
against  all  others  than   his  companions,  a  joint-tenant,  te* 
nant  in  common,  or  co-parcener,  is  entitled  to  the  posses- 
sion of  the  whole.     One  parcener  or  tenant  in  common 
may  enter  for  all;  and  if  he  enters  generally,  it  is  in  point 
of  law  an  entry  for  all.  9  Vin.  Jibr.  456;  Entry ^  Rpl.ly2, 
3;  and  one  parcener  could,  in  assise^  recover  the  whol* 
against  an  abator;  for  she  had  right  against  all  who  had  no 
right.     Ibid,  pi.  2,  note.     So  one  joint-tenant  or  tenant  in 
common  might  maintain  a  warrant  of  forcible  entry  and  de- 
tainer against  his  companion.     13  Fin.  tdbr.  381,  jt?/.  14. 
In  assise  for  the  whole  land,  if  it  appear  that  the  plaintiff 
is  entitled  to  one  moiety,  and  the  defendant  to  the  other, 
the  judgment  should  be  only  for  a  moiety.     3  Vin.  Jibr. 
233;  B,  6,  pi.   1.     In  a  writ  of  right,  and  other  real  ac- 
tions, the  mere  right  is  involved,  and  the  proceeding  and 
recovery  must  be  according  to  the  title;  and  in  ejectment^ 
nothing  can  be  recovered  but  that  for  which  the  lessor  of 
the  plaintiff  can  make  a  valid  lease.     One  joint  tenant,  co- 
parcener, or  tenant  in  common,  although  he  has  a  right  to 
the  possession  of  the  whole  against  strangers,  cannot  make 
a  valid  lease  for  more  than  his  own  part  of  the  land;  and 
therefore,  no  more  can  be  recovered  in  ejectment  than  the 
part  to  which  the  lessor,  who  is  a  joint-tenant^  tenant  in 
common,  or  parcener,  is  entitled. 

I  think,  therefore,  that  one  tenant  in  common  can  pur- 
sue this  remedy  for  the  whole  land,  against  any  person 
having  no  right  whatever. 
Judgment  affirmed. 
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1826.    86   79  Vail  r.  Nelson,  &c. 

October, 

lo  geoerftl*  •  contract  will  not  be  enforced  bj  a  Court  of  Bqmty,  if  the  piRT 
asking  tbe  execution  of  it  hat  been  in  default,  and  the  other  party  will  there- 
by MiflTer  a  serious  lass,  if  compelled  to  carrj  the  contract  iuto  crffeeL 

But,  if  tbe  parcluwer  knew,  when  he  marfe  hb  contract,  that  there  was  a  defect 
in  the  title,  and  that  it  would  take  a  considerable  time  to  remote  it;  or  ac- 
quires this  knowledge  after  his  purchase,  and  acquieaces  in  the  ilelay ,  or  pro- 
ceeds, with  knowledge  of  the  defect,  in  the  execution  of  tbe  contract ;  be  bM 
DO  pHMind  of  complaint. 

This  was  an  appeal  from  the  Richmond  Chancery  Court, 
where  Vail  brought  a  suit  against  Nelson  and  others,  to 
set  aside  a  sale  of  real  property^  made  by  Nelson  to  the 
plaintiflf.  The  whole  subject  is  so  fully  explained  in  the 
following  opinion,  that  no  other  report  is  necessary. 

Scottf  for  the  appellant. 

ff^.  F.  Wickham^  for  the  appellee. 

October  29.    Judge  Grseit. 

Nelson^  professing  to  act  as  attorney  \n  fact  for  D,  Dig-g^s^ 
administrator  of  t/^.  Smithy  sold  at  public  sale  a  house  and 
lot  at  York  Town.  The  advertisement  exhibited  by  the 
crier  at  the  sale,  stated  that  the  property  belonged  to  the 
heirs  of  Doctor  Augustine  Smith,  and  would  be  sold  up- 
.on  a  credit  of  one,  two,  and  three  years;  the  purchaser 
giving  bond  with  approved  security,  aqd  a  deed  of  trust  on 
the  property;  and  that  possession  would  be  given  on  the 
first  day  of  January  then  next  Nothing  was  said  as  to 
the  time  when  a  conveyance  was  to  be  made.  The  sale 
was  on  the  15th  of  December,  1817.  The  appellant  be- 
came the  purchaser,  and  executed  his  bonds  according  to 
,  tbe  terms  of  the  advertisement.  He  entered  into  the  pos- 
session of  the  property,  and  held  it  until  1631.  In  the 
mean  time,  early  in  1819,  one  of  the  houses  on  the  lot, 
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and  the  most  valuable,  was  consumed  by  fire.     No  demand    1826. 
w  iS  made  by  the  purchaser  for  a  conveyance,  until  after  ^J^^l^ 
this  event;  and  when  it  was  made,  it  was  made  upon  NeL      Vaii 
soTiy  who  says  that  he  refused  to  make  a  conveyance,  hav-  Neisoo  Sec. 
in^  no  authority  to  do  so;  but  informed  the  appellant  that 
Z^fS^^s^  the  administrator,  and  his  wife,  late  the  widow  of 
•Augustine  Smithy  and  such  of  the  children  as  were  of 
a^e,  would  convey  as  soon  as  the  first  payment  was  made. 
Thereupon,  the  appellant,  in  June,  1819,  filed  his  bill  seek- 
ing to  vacate  the  contract,  and  to  have  the  bonds  surren- 
dered, upon  the  ground  that  the  vendor,  at  the  time  of  the 
sale,  had  no  title;  and  that  in  consequence  of  the  infancy 
of  some  of  the  heirs  of  «^,  Smithy  at  the  time  of  the  sale, 
no  complete  title  could  be  made;  and  that  the  impediment 
still  existed  as  to  some  of  the  heirs.     The  family  of  «^* 
Smithy  (who  died  intestate,)  entitled  to  this  property, 
were  his  widow,  who  intermarried  with  Diggs^  who  ad- 
ministered on  his  estate,  and  five  children,  one  only  of 
whom  was  of  age  when  the  sale  was  made.     All  were 
made  defendants  in  this  cause,  by  an  amended  bill.     The 
son  of  4^   Smithy  who  was  of  age  at  the  time  of  the  sale, 
answered  that  the  sale  was  made  with  his  privity  and  con- 
sent; and  that  he  was  willing  to  convey  his  interest  to 
the  purchaser.     All  the  other  children  answering  after  they 
came  of  age,  agree  to  confirm  the  sale,  and  to  convey  to 
the  purchaser.     Two  of  these  did  not  attain  their  age  until 
after  July,  1821.     Np  written  contract  was  entered  into, 
shewing  the  terms  of  the  agreement.      Nelson  filed  the  • 
power  of  attorney  from  Diggs^  authorising  him  to  sell  the 
property. 

It  might  be  inferred  from  the  advertisement,  stating  that 
a  deed  of  trust  was  to  be  given  by  the  purchaser,  that  a 
good  title  was  to  be  immediately  made  to  him.  The  com- 
plainant alleges  that  such  were  the  terms  of  the  sale;  and 
that  it  was  publicly  proclaimed,  and  understood  by  him 
and  the  by-standers  generally,  that  a  title  would  be  made 
to  the  purchaser,  upon  the  terms  of  the  sale  being  compli- 
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1826.     eil  with;  and  thaU  aecordingly,  upon  the  execution  of  the 
P^!^^^  bonds,  he  demanded  a  conveyance  from  Nelson;  when, 
Vail      to  his  astonishment,  Nelson  told  him  he  was  not  authorised 
NcUot  &e.  ^^  make  a  deed.      Two  witnesses,  Gibbs  the  crier,  and 
fp'ynnef  state,   **  that  it  was  understood  at  the  sale,  and 
stated  in  the  advertisement,  that  when  the  terms  of  the 
sale  were  complied  with,  a  title  would  be  made."     On  the 
other  hand.  Nelson  denies  that  there  was  any  such  slipu* 
lation.     The  advertisement  is  produced,  with  a  memoran- 
dum of  the  sale,  endorsed  at  the  time  of  the  sale,  by  Gibbs 
the  crier,  and  proved  by  him.     It  is  proved,  that  the  ad- 
vertisement  was  read  by  the  crier,  before  the  biddings ; 
and  there  is  no  stipulation  in  the  advertisement  as  to  the 
time  when  the  title  should  be  conveyed.     Nelson  denies 
that  any  application  was  made  by  the  complainant  for  a  ti- 
tle, until  after  the  burning  of  the/house  in  1819.     It  is 
proved,  that  the  purchaser  had  said  that  he  knew  that  the 
title  was  in  part  in  infants,  and  could  not  be  conveyed  ud* 
til  they  came  of  age;  and  he  entered  into  the  possession, 
and  retained  possession  of  the  property  for  nearly  four 
years,  never  claiming  a  conveyance  until  after  the  house 
was  burned. 

Upon  these  facts,  it  is  impossible  to  resist  the  conclu- 
sion, that  the  purchaser  knew  perfectly  the  state  of  the 
title,  when  he  purchased,  and  that  no  title  could  be  made 
until  the  infants  came  of  age;  and  that  he  neither  deman- 
ded nor  expected  a  title  to  be  made  until  then. 

The  Chancellor  thought  that  the  contract  ought  to  be 
executed,  and  decreed  accordingly. 

How  far  time  is  material  in  a  Court  of  Equity,  upon 
the  question  of  enforcing  the  execution  of  a  contract,  de- 
pends upon  the  particular  circumstances  of  each  case,  and 
the  conduct  of  the  parties.  The  authorities  Upon  this  sub- 
ject are  collected  in  Sugden^s  Law  of  Vendors  and  Pur- 
chasers; and  in  the  judgment  of  Chief  Justice  Marshall 
in  Garnet t  v.  Macon. 
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In  general,  the  contract  will  not  be  enforced  by  a  Court 
of  Equity,  if  the  party  asking  the  execution  of  the  con- 
tract has  been  in  default,  and  the  other  party  will  thereby 
suffer  a  serious  loss,  if  compelled  to  carry  the  contract  into 
effect.  But,  if  the  purchaser  knew,  when  he  made  his 
contract,  that  there  was  a  defect  in  the  title,  and  that  it 
would  take  a  considerable  time  to  remove  it,  or  acquires 
this  knowledge  after  his  purchase,  and  acquiesces  in  the 
delay,  or  proceeds,  with  knowledge  of  the  defect,  in  the 
execution  of  the  contract;  he  cannot  complain.  Pincke  v. 
Curlis,  4  Bro.  Ch.  Cas.  329. 

In  this  case,  the  purchaser  knew  that  no  conveyance 
could  be  immediately  nrade;  and  that  there  was  no  possible 
means  of  removing  the  impediment,  but  the  efflux  of  time; 
yet,  with  this  knowledge,  he  made  the  purchase,  and  pro- 
ceeded to  carry  it  into  effect  as  far  as  under  existing  cir- 
cumstances it  could  be  done.  And,  indeed,  there  was  no 
time  stipulated  for  making  the  conveyance.  The  fair  in- 
ference from  the  whole  circumstances  of  the  case,  is,  that 
the  agreement  was  that*  the  conveyance  by  the  children 
should  be  procured,  when  they  came  of  age;  and  if  so,  then 
the  contract  can  now  be  executed  literally,  according  to  the 
intention  of  the  parties. 

The  principle  of  the  decree  of  the  Court  of  Chancery  is 
therefore  right.  But  it  is  erroneous  in  this,  that  it  dissolves 
the  injunction  unconditionally,  and  directs  the  defendants 
to  convey  to  the  plaintiff;  whereas,  the  order  for  dissolving 
the  injunction  should  have  been  upon  the  condition,  that 
the  defendants  executed  a  deed  to  the  plaintiff,  with  gene- 
ral warranty,  and  filed  it,  duly  authenticated  for  record, 
with  the  clerk  of  the  Court,  for  the  use  of  the  plaintiff. 
The  reservation  in  the  decree  is  proper.* 


1826. 

October, 


*  Th'u  reserTfttion  -was,  that  the  defendanta  should  have  liberty  to  apply  to  the 
Court  for  an  order  directing  the  sale  of  the  premises,  for  the  payment  of  the 
purchase  money,  if  they  should  be  advised  so  to  do. 
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The  decree  should  therefore  be  reversed,  and  a  decree 
entered  according  to  the  foregoing  principles;  the  appellee 
to  recover  their  costs,  being  the  parties  substaDtially  pre- 
vailing. 

The  other  Judges  concurred.* 


*  Judge  CoiXTsn  absent. 
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Commonwealth  v.  M'Clanachan's  Executors. 

The  vendor  of  real  estate  u  not  respontible  for  any  defects  of  title,  miletv  be 
hat  bound  himself  by  some  covenant  or  warranty  to  [m>tcetlh.e  vendee,  w 
unless  he  has  been  guilty  of  some  fraud  or  ooneealment. 

AVhen  the  CommonweaUh  seHs  the  lands  of  a  public  debtor,  and  the  purcha* 
ser  b  aftenrards  evicted  by  title  paranuiont,  the  purchaser  haa  no  redress 
against  the  Common  vealth  (  as  the  \wm  on|y  authorises  a  sale  of  alt  the  ettaU 
and  interett  of  the  debtm\    The  mie  caveat  emptor  applies  in  such  cases. 

The  executors  of  fVilliam  ArClanachan,  deceased, 
presented  a  petition  to  the  Auditor  (or  the  sum  of  94O0, 
with  interest  thereon  from  the  10th  of  May,  1802.  This 
claim  was  founded  on  a  purchase  made  by  M^  Clanachan 
of  a  tract  of  land,  sold  by  the  CommonweaUh  as  the  pro- 
perty of  JVilliam  O.  Winston;  but  of  which  land  M^ 
Clanachari*s  representatives  had  been  evicted,  and  for 
which  they  claim  of  the  Commonwealth  the  purchase  mo- 
ney with  interest  as  aforesaid.  The  Auditor  rejected  the 
petition,  and  the  executors  obtained  an  appeal  from  the 
Chancellor  of  the  Richmond  District 

The  circumstances  of  the  case  are  stated  in  the  following 
opinion,  so  far  as  they  are  necessary  to  this  report.  The 
material  question  was,  whether  the  Commonwealth  was 
bound  to  make  a  good  title  to  lands  sold  by  her,  for  a  pub- 
lic debt;  or  in  other  words^  whether  she  was  bound  to 
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inake  compensation  to  the  purchaser,  in  case  of  an  eviction    if  ^ 
by  title  paramount?  v^^^v-^^^ 

The  Chancellor  decreed  that  the  Auditor  should  issue  a  Conimon- 
warrant  on  the  Treasurer  for  payment  to  the  petitioners  of       «»• 
S400  with  interest  from  the  lOth  day  of  May,  until  paid;chan'8cx'r8. 
and  the  Attorney  General,  on  behalf  of  the  Commonwealth, 
appealed. 

Attorney  General^  for  the  appellant,  insisted  that  the 
rule  caveat  emptor  applied  in  all  cases  of  the  sale  of  real 
property,  and  that  unless  there  was  something  peculiar  in 
the  case  of  the  Commonwealth,  the  general  rule  must  pre- 
vail. Sugd.  346.  That  the  Commonwealth  is  not  bound 
to  warrant  the  title  to  a  purchaser,  is  proved  by  2  Rev. 
Codey  52^  sec.  12.  If  it  be  said  that  the  land  sold  shall  be 
the  debtor^s  land,  the  obvious  meaning  of  that  expression 
is,  that  the  land  seized  in  execution  shall  be  sold  as  the 
debtor^s. 

.  Leigh,  for  the  appellees. 

The  sheriff  conveyed,  not  Winston^s  title,  but  the  land 
itself.  The  rule  caveat  emptor  does  not  apply  to  this  case, 
because  the  Commonwealth  professes,  by  her  deed,  to  sell 
the  lands  of  the  debtor;  and  if  it  should  turn  out  that  the 
land  sold  was  not  the  debtor^ s,  it  follows  that  the  Com- 
monwealth has  conveyed,  and  the  purchaser  bought,  a  sub- 
ject which  does  not  exist. 

October  31.  Judge  Carr  delivered  the  opinion  of  the 
Court.  * 

By  the  laws  of  Virginia,  the  land  of  public  defaulters, 
(against  whom  the  State  has  obtained  judgment,)  is  sub. 
jected  to  be  taken  in  execution,  and  sold  by  the  sheriff. 

*  Jadge  COALTXR,  ntMcnt. 
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1886.    Under  this  law,  an  execution  issued  from  the  General  Court 
*^*^*   ai^ainst  the  lands,  &c.  of  PVilliam  O.  Winston^  to  theabe- 
CocniHon   riff  of  Botetourt  county.     Lands  were  taken  and  not  sold 
^*I^!***    for  want  of  time.     A  venditioni  exponas  followed;  and 
M^ciana.  ^njer  it  the  land  was  sold.     Pricty  the  public  aerent,  madtf 
the  bid;   but,  permitted  M^Clanachan  to  become  the  pur- 
chaser; who  paid  the  money,  and  received  from  the  sheriff 
a  deed.     The  sale  took  place  in  May,  1802,  and  the  deed 
of  the  sheriff  is  dated  March,  1S03.      This    same  laod 
M^Clanachan  had  sold  in  1790,  to  one  Meaux  of  Keo- 
tucky.     In  1794,  Richard  Littlepage,  as  attorney  in  fact 
for  Meauxj  had  sold  and  conveyed  it  to  fViiliam  O,  fVin- 
ston  and  Robert  Page;  which  deed  was  recorded  in  the 
eounty  of  Botetourt,the  place  of  il/'C/ano<rAan'^ residence; 
and  at  the  time  of  the  sale  of  the  land  under  execution, 
there  was,  it  seems,  a  suit  depending  in  the  High  Court 
of  Chancery  by  MeauXy  to  set  aside  the  sale  and  convey- 
ance by  Littlepage  to  Winston  and  Page^  as  fraudulent. 
In  1823,  a  decree  was  given  in  that  suit,  pronouncing  the  sale 
fraudulent,  and  decreeing  the  landto  Meaux,  Under  this  de- 
cree  M^Clanachah*s  representatives  have  suffered  an  evic- 
tion; and,  on  that  ground,  have  petitionee)  the  Auditor  for 
the  return  of  the  purchase  money,  with  inXeresi.     Thep^ 
tition  was  refused;  an  appeal  granted  by  the  Chancellor; 
the  cause  heard ;  and  a  decree  against  the  Commonwealth 
for  the  purchase  money  and  interest.    W^are  to  enquire, 
whether  this  decree  be  correct. 

In  every  transaction  of  purchase  and  sale,  it  is  the  con- 
tract of  the  parties  which  fixes  the  terms  and  the  respon- 
sibility, which  shews  what  the  one  intended  to  buy,  and 
the  other  to  sell.  Where  there  i^no  fraud,  the  contract 
is  the  law  of  the  parties;  and  no  tribunal  can  change,  al- 
ter or  modify  it  in  any  manner.  To  do  so,  would  be  to 
make  contracts  for  men.  When  a  man  buys  land,  he  has, 
or  may  and  ought  to  have,  all  the  deeds,  the  whole  chain 
of  title,  before  him.  This  title  it  is  his  duty  to  look  into 
and  to  take  such  covenants  and  warranty  in  his  deed,  as 


Court  ofJippeals  of  Virginia.  485 

will  protect  him;*  and  where  there  is  no  fraud  or  conceal*     181^6. 
ment,  he  can  only  look  to  the  covenants  and  warranty,  in  ^^^^ 
case  of  eviction,  and  will  have  no  claim^  either  at  law  or  Common* 
in  equity,  further  than  they  give  it  to  him.     If  he  has     ^^* 
bought  with  covenants  against  the  acts  of  the  vendor  and  JJ**^'*"?* 
his  heirs  only,  and  he  is  evicted  by  title  paramount,  he  has 
no  claim  against  the  vendor.     If  he  has  bought  without  any 
covenant  at  all,  he  has  no  claim  against  any  body.     It  is 
his  folly  to  have  made  such  a  contract;  and  the  law  will 
not  give  him  an  action,  who  has  not  provided  one  for  him- 
self.    The  books  teem  with  cases  in  support  of  these  po- 
sitions. 

In  Roswell  v.  Vaughan^  Cro.  Jac.  196,  it  is  said,  that 
if  a  man  sell  another's  estate,  without  covenant  or  warran- 
ty, it  is  at  the  peril  of  the  buyer;  because  the  thing  being 
in  the  realty,  he  might  have  looked  into  the  title. 

In  Medina  v-  Sioughtonj  I  Salk.  211;  Per  Lord  Holt: 
<' Where  the  seller  (of  a  personal  chattel)  is  out  of  posses- 
sion, there  may  be  room  to  question  his  title,  and  caveat 
emptor^  in  such  case,  to  have  either  an  express  warranty 
or  a  good  title.  So  it  is  in  the  case  of  lands,  whether  the 
seller  be  in  or  out  of  possession;  for  the  seller  cannot  have 
them  without  title,  and  the  buyer  is,  at  his  peril,  to  see  it.'^   * 

In  Goodlittlev.  Morgan^  1  Term.  Rep.  762;  Perish'- 
hurst^  Justice:  '*No  man  ought  to  be  so  absurd  as  to 
make  a  purchase,  without  looking  at  the  title  deeds;  and 
if  he  is,  he  must  take  the  consequence  of  his  own  negli* 
gence.*' 

In  Johnson  v.  Johnson^  3  Bos.  &  Pull.  170;  Per  Lord 
Mvanley:  "  Every  purchaser  may  protect  his  title  by  pro- 
per covenants.  Where  the  vendor's  title  is  actually  con- 
veyed to  the  purchaser,  the  rule  caveat  emptor  applies. '^ 
Hiern  v.  Miller^  13  Ves.  121:  The  Lord  Chancellor 
says,  ^'  No  person  in  his  senses  would  take  an  offer  of  a 
purchase  from  a  man,  merely  because  he  stood  upon  the 
ground.  It  is  not  even  prima  facie  evidence.  He  may 
be  tenant  by  sufferance,  or  a  trespasser.    A  purchaser  must 
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1826.     look  to  his  title;  and  to  neglect  it,  is  crassa   negligen- 

October.    ^^  „ 

CommoD.      In  Serjeant  Maynard*8  Case,  2  Frecro.  1,  the  LK>rd  Chan- 
^^^     cellorsaid  that  "there  being  no  fraud  or  surprise  in  the 
owV**"w  case,  \t  the  party  was  not  aided  by  his  covenants,  he  would 
not  be  helped  in  equity;"  and  yet  there,  the  purchase  mo- 
ney had  been  paid,  and  a  third  person  had  made  ti(/e. 

In  fVaktman  v.  The  Dutchess  of  Rutland,  3  Ves.  234, 
the  Lord  Chancellor  says,  "  As  to  the  extent  of  the  cove- 
nant, there  was  a  case  about  three  years  ago.  An  estate 
was  bought.  As  to  one  moiety,  there  was  a  clear  defect 
of  title,  which  the  counsel  for  the  purchaser  had  overlook- 
ed. He  was  evicted  of  one  moiety.  He  filed  a  bill,  as- 
serting a  claim  in  equity  to  be  re-paid  a  moiety  of  the  pur- 
chase money.  He  had  taken  his  conveyance  with  the  com- 
mon covenants.  The  eviction  was  not  within  his  cove- 
nant. I  felt  the  hardship,  but  thought  I  could  not  raise 
an  equity,  where  there  was  no  covenant  to  warrant  the 
title." 

Many  more  cases  might  be  cited;  but,  perhaps,  too  much 
has  already  been  said  on  a  subject  so  long  and  so  well  set- 
tled. 

Let  us  now  look  to  the  actual  covenants  in  the  deed  be- 
fore us.  It  is  made  by  the  sheriff.  He  sets  out  the  exe- 
cutions under  which  he  sold,  and  the  whole  proceeding; 
conveys  the  land  to  M*Clanachan^  and  concludes  thus: 
and  ^^  he  the  said  John  Smyths  sheriff  as  aforesaid,  doth 
by  these  presents  warrant  and  defend  the  title  to  the  afore- 
said tracts  of  land,  so  far  as  by  law  he  is  bound,  in  his  offi- 
cial acts,  to  warrant  and  defend  the  same,  to  the  said  Wil- 
liam M*Clanachan,  his  heirs  and  assigns."  In  the  Bev. 
Codey  vol.  2,  p.  52^  ^  12,  it  is  stfid,  '*  If  the  owner  of  the 
land,  before  or  at  the  day  of  the  sale,  shall  not  make  pay- 
ment of  the  debt  due  to  the  public,  the  sheriff  or  officer 
shall  proceed  to  sell  the  said  lands  and  tenements,  or  such 
estate  and  interest  as  the  party  convict  shall  have  th^re- 
in,^^  &c.     In  the  17th  section  of  the  same  law,  it  is  said, 
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^'  In  all  sales  of  lands,  by  virtue  of  any  execution,  the  she-    1826. 
riff  or  other  officer  shall  convey  the  same  to  the  purchaser  ^J^^J^ 
or  purchasers,  his  heirs  or  assigns,  at  his  costs,  by  deed  in  Common- 
vi^riting,  sealed  and  recorded  as  the  laws  direct  for  other        x,. 
conveyances  of  land;  which  deed  shall  recite  the^ execution,  ehanSex'rs. 
purchase  and  consideration,  and  shall  be  effectual  for  pass- 
ing to  the  purchaser,  his  heirs  or  assigns^  all  the  estate  and 
interest  which  the  debtor  or  the  Commonwealth  had,  and 
might  lawfully  part  with,  in  the  lands." 

Here,  then,  we  see  the  extent  of  the  sheriff's  authority, 
and  the  effect  and  nature  of  his  deed.  He  is  to  sell  the 
lands,  or  such  estate  and  interest  as  the  debtor  shall  have 

m 

therein;  and  his  deed  shall  pass  to  the  purchaser,  all  the 
estate  and  interest  which  the  debtor  or  the  Common- 
wealth had,  and  might  lawfully  part  withy  in  the  lands. 
Surely  his  warranty  could  extend  to  nothing  more  than  he 
sold  and  conveyed,  the  title  of  the  debtor.  It  was  the  bu- 
siness of  every  one  who  meant  to  buy,  to  inspect  the  title 
deeds,  and  discover  what  that  title  was.  It  was  never  in- 
tended that  the  Commonwealth  should  be  involved  in 
controversies  as  to  the  title  of  her  debtors'  lands,  sold  un- 
der her  execution.  She  sold  their  interest  merely.  The 
price  would  be  more  or  less,  as  that  interest  should  appear 
great  or  small,  clear  or  doubtful.  Every  one  was  fairly 
put  upon  the  examination  of  title.  With  M^Clanachan^ 
this  must  have  been  an  easy  matter.  He  had  sold  the  land 
to  Meaux.  The  deed  from  the  attorney  in  fact  of  Meauxy 
was  recorded  in  his  own  county.  The  suit  brought  by 
Meaux  to  set  aside  the  sale,  was  depending.  With  these 
facts,  it  was  his  business  to  be  acquainted;  and  that  he  was 
90,  there  is  every  reason  to  believe,  from  the  very  small 
price  of  the  land,  compared  with  the  former  sales.  He 
probably  weighed  the  chances,  and  was  willing  to  incur  the 
risque,  for  the  prospect  of  the  gain.  The  hazard  was  a 
fair  one;  and  if  the  result  has  disappointed  his  hope,  he  has 
no  right  to  complain.  He  accepted  the  deed  and  paid  the 
money,  thereby  executing  the  contract.    By  the  covenants 
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I*i^-  in  tre  d«<i  alosie,  can  bis  rii^ht  to  rwirua  he  tested.  ?io^ 
^^J^;;*^  coTcr-act  in  thai  d€ed  has  been  broken*  lad  he  kas  do  dais 
0»^--»*-  OD  the  Commonwealth, 

Decree  rerersed,  and  peution  disauaKd. 


in' 


lei'rt 


Moore  r.  Maitbo. 


Tben*»fMder«r  aBMimeUiMKfataliAerftverd«t,«wiitWBf  italed  m  tke 

7 be  M<mf  Mk  the  4tk  ar^t^v  *4  t^  Act  of  bnrtatjnM, '  1  JKrr.  OdSr,  4SS.]  mp- 
plin  to  the  7ih  »  cuo«  n<  the  wme  Act :  kfj  vkish,  m  mrnm  Wtvecn  «er* 
cki»t  and  acrclMBt  H  mmher  hmrr^  by  «ae  Tr«r,  aor  five  jw^ 

UbiVr  Uk*  t^h  Mctmo  of  tW  Act  «aMcr»aif  ftwmilii^i  a  civil  aaila,  Cu 
(1  /if«T.  C^Jr.  SU\j  aa  accointl  fil«d  m  an  actioa  of  mdttdtntm  amumpmS, 
vh^  lpve«  iwuee  of  tbe  rAomrCpr  of  m  daiai  is  isCcirBt,  aUMagh  k  Mf  ke 
nude  op  oC  wioss  ifm*  of  vkioli  ao 


•^9ssumpsii  was  brought  in  the  Superior  Court  of  Law 
for  the  county  of  Harrison,  by  Jonathan  M€mro  a^iost 
Richard  IV.  Moore,  The  deciaratioa  cootained  sereral 
counts.  The  first  was  indebitatus  {issumpsit  ^^  for  divers 
goods,  wares  and  merchandize,*'  sold  and  delivered  by  the 
plaintiff  to  the  defendant  The  second  was  on  a  quantttm 
meruit.  The  third,  on  a  quantum  vatebant.  Another 
count  was  on  an  insimut  comput assent. 

The  plaintiff  filed  two  accounts  with  his  declaration,  sea- 
ting the  various  items  on  which  the  claim  arose. 

The  defendant  pleaded  nan  assumpsit^  and  a  special  plea 
stating,  that  the  action  was  founded  on  an  account  for  goods, 
wares  and  merchandize  sold  and  delivered,  and  that  the 
said  supposed  causes  of  action  did  not  accrue  within  one  year 
next  before  the  commencement  of  the  action^  and  concludes 
with  a  verification. 
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The  plaintiflf  joined  issue  on  the  first  plea;  and  to  the  1826. 
special  plea,  he  replied  that  at  the  time  of  the  said  sale  of  ^'*^"**^ 
the  goods,  wares  and  merchandize  aforesaid,  he  the  plain- 
tiff and  the  defendant  were  merchants,  and  the  goods,  &c. 
were  sold  and  delivered  by  the  plaintiff  as  such  merchant, 
to  the  defendant  as  such  merchant;  and  this  he  is  ready  to 
verify. 

There  is  no  rejoinder  to  this  replication;  but  the  record 
states  that  ** issue  is  thereon  joined." 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  judg- 
ment was  given  accordingly. 

At  the  trial,  the  defendant  filed  a  bill  of  exceptions,  sta- 
ting, that  the  plaintiflf  introduced  two  accounts,  (which  are 
the  accounts  filed  with  the  declaration:)  that  he  also  intro- 
duced a  witness  to  prove  that  the  defendant  had  bought  of 
him  (the  plaintiff,)  on  credit,  aundry  articles  of  groceries, 
and  other  different  articles  of  merchandize,  besides  the 
coffee  mentioned  in  the  said  accounts;  which  evidence  the 
plaintiff  offered  under  that  part  of  one  of  the  accounts, 
which  charges  the  defendant  with  merchandize  per  bill, 
due  lOth  Juh/y  1819,  £480  60.     The  defendant  objected 
to  this  evidence,  but  the  objection  was  over-ruled;  and  the 
plaintiff  was  permitted  to  prove  by  the  witness,  under  the 
charge  aforesaid,  that  the  plaintiff  sold  and  delivered  to  the 
defendant,  on  the  day  in  the  account  mentioned,  to  the 
amount  of  the  said  sum  of  |!480  60,  and  delivered  there- 
with a  bill  of  the  particular  merchandize,  with  the  prices, 
to  the  defendant,  other  than  the  three  bags  of  coffee  charged 
in  the  same  account  as  of  the  22d  of  May,  1819.     To  this 
opinion,  the  defendant  excepted. 

The  defendant  appealed. 

fVickham,  for  the  appellant. 

No  Counsel  J  for  the  appellee. 

The  points  made  at  the  bar  are  fully  stated  in  the  opi- 
nion of  the  Court. 
Vol.  IV.  62 


490  Court  of  Appeals  qf  Virginia. 

1826.         November  1.     The  Pbbsident  delivered  the  opioion  of 

This  is  an  action  of  (Msumpsii  for  goods,  wares  and  mer- 
chandize,  sold  and  delivered.     There  are  several  counts  m 
the  declaration,  and  two  accounts  filed  with  it,  in  pursuance 
of  the  86th  section  of  the  Act  for  limitation  of  aetfoos*  &e« 
1  Rev,  Code,  510.     The  defendant  pleaded  two  pleas;  non 
assumpsit f  on  which  issue  was  joined;  and  also  that  lh« 
cause  of  action,  for  goods  sold  and  delivered,  did  not  ac- 
crue within  one  year  next,  &.C.;  to  which  the  plaintiff  re- 
plied, that  at  the  time  of  the  sale  and  delivery  of  the  goods, 
&c.  in  the  declaration  mentioned*  the  plaintiff  and  defen- 
dant were  merchants,  and  that  the  said  goods,  &e    were 
sold,  &c.  by  the  plaintiff  as  such  merchant,  and  bought,  &c. 
bj  the  defendant  as  such  merchant;  on  which,  though  there 
is  no  rejoinder  in  the  record,  it  is  stated  that  issue  w«8 
joined,  and  a  general  verdict.     At  the  trial,  a  bill  of  ex- 
ceptions was  filed,  setting  forth  that  the  plaintiff  offered 
two  accounts,  those  filed  with  the  declaration;  and  intro- 
duced a  witness  to  prove^  that  the  defendant  boaght  of  him 
sundry  goods,  included  in  the  item  dated  1819,  April  lOth, 
merchandize  per  billy  three  months  due^  lO/A  qf  July^ 
181^,  3J480  60;  and  that  a  bill  of  particulai-s  was  d^lverGd 
to  the  defendant  with  the  articles;  which  proof  was  admit- 
ted by  the  Court  to  go  to  the  jury. 

Several  objections  were  taken  by  the  counsel  for  the  de- 
fendant. The  first  was  to  the  misjoining  of  the  issue  upon 
the  plea  of  the  act  of  limitations;  there  being  no  rejoinder 
to  the  replication.  But  that  objection  was  admitted  to  be 
obviated  by  the  act  oiJecfailSy  it  being  stated  in  the  record 
that  issue  was  joined  on  it. 

The  next  objection  was  to  the  replication  itself,  on  the 
supposed  ground  that  the  saving  in  the  4th  section  of  the 
act  of  limitations,  (1  Rev.  Code,  488,)  does  not  apply  to  the 

*  Judge  CoALTKR  absent. 
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7th  section  of  the  same  aet,  which  enacts,  that  actions    1886. 
founded  on  any  account  for  goods,  and  on  any  article 
charged  in  a  store  account,  shall  be  commenced,  &c.  within 
one  year  next,  &c.  and  not  after;  but  that  it  applies  to  the 
limitation  of  five  years  in  the  4th  section  only. 

It  would  be  strange  indeed,  if  this  construction  was  to 
prevail;  if  an  action  of  indebitatus  assumpsit  between 
merchant  and  merchant,  is  not  to  be  barred  by  the  saving 
in  the  act  after  five  years,  but  is  to  be  barred  before,  that 
is,  after  one  year.  This  objection  was  not  well  consider- 
ed, or  it  would  not  have  been  made.  In  Tomliriy  fyc,  v. 
Kelly i  1  Wash.  190,  it  was  decided  by  this  Court,  that  the 
act  of  1799  applied  only  to  the  store  accounts  of  retail 
dealers. 

A  further  objection  to  the  replication  was,  that  it  applies 
as  well  to  the  insimul  comput assent  charged  in  the  decla- 
ration, as  to  the  counts  for  goods,  &c.  sold  and  delivered; 
and  the  case  of  Webber  v.  Tivill^  2  Saund.  121,  was  relied 
on^     But  it  has  no  application.     In  that  case,  the  plea  and 
replication  were  general,  and  applied  to  the  insimul  com- 
puiassent  as  well  as  to  the  indebitatus  assumpsit  for 
goods,  wares,  &c.  charged  in  the  declaration.     In  this  case, 
the  plea  expressly  applies  to  the  counts  for  goods,  wares 
and  merchandize  only,  and  not  to  the  insimul  comput as- 
sent.    As  to  that  count,  the  issue  was  joined  on  the  plea  of 
non  assumpsit.  But,  if  otherwise,  in  the  case  of  Webber  v. 
THtnlly  there  was  a  demurrer  to  the  replication;  in  the  case 
before  the  Court,  issue  was  joined,  on  which  there  was  a 
general  verdict;  after  which  no  objection  can  be  taken, 
either  of  form  or  substance,  which  might  have  been  taken 
advantage  of  by  a  demurrer,  and  which  shall  not  have  been 
so  taken  advantage  of.     1  Bev.  Code^  512,  sec.  103. 

The  last  objection  was  to  the  admission  of  the  proof  set 
out  in  the  bill  of  exceptions.  The  86th  section  of  the  act 
aforesaid  enacts,  that  in  every  action  of  indebitatus  as- 
sumpsitf  the  plaintiff  shall  file  with  his  declaration,  an  ac- 
count stating  distinctly  the  several  items  of  his  claim  against 
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1826.     the  defendant;  and  that  on  failure  thereof,  he  shall  not  be 
^^^^^!^^^^  entitled  to  prove  before  the  jury  any  item  which  is  nol«> 
Moore     plainly  and  particularly  described  in  the  declaration,  as  to 
Mmto.    gi^e  ^be  defendant  full  notice  of  the  character  thereoL 
The  object  of  this  section  was  to  give  the  defendant  fbll 
notice  of  any  claim  which  might  be  insisted  on  before  the 
jury,  under  the  general  counts  in  the  declaration.     Tihe 
words  of  the  section  are,  ^^full  notice  of  the  character 
thereof;^*  that  is,  whether  the  claim  was  for  goods,  wares 
and  merchandize,  for  money  laid  out,  &c.  for  money  re- 
ceived to  the  use  of  the  plaintiff,  &c.  &c.     The  itetn  in  the 
account,  which  is  objected  to,  certainly  gave  this  notice; 
and  though  upon  the  evidence  to  the  jury,  it  was  made  tip 
of  many  articles,  the  character  of  the  claim  is  sufficiently 
designated;  and  the  proof  that  the  articles  included  in  it 
were  sold  and  delive^d  to  the  defendant  by  the  p\alu\iS^ 
was  properly  admitted  by  the  Court  to  the  jury. 
The  judgment  is  therefore  to  be  affirmed. 
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Straughan  &  others  v.  Wright  &  others.  1826. 

Mvember, 

A.  bill  in  eqaitj  for.  partition  is  a  matter  of  right,  if  the  Htle  of  the  plaintiff  is 
admitted  or  clear  {  but,  if  that  be  denied,  and  it  depends  on  doubtful  facts, 
or  questions  of  Jaw,  a  Court  of  Equity  will  either  dismiss  the  bill,  or  retain 
it  until  the  right  is  decided  at  law. 

In  questions  pwe!y  equitable^  twen^  years  adverse  possession  will  bar  the  re- 
medy of  the  plaifitifT;  but,  where  the  Court  b  only  called  upon  to  grant  par- 
tition under  a  lejal  title,  which  is  disputed,  the  proper  course  is  to  retain  the 
cause  until  the  title  is  decided  at  law. 

Qumre^  whether  a  Court  of  Equity  would  refuse  to  (utitt  a  party  to  assert  a 
legal  title,  when  the  right  of  entry  is  barred  by  twen^  years  adverse  pos- 
session, by  removing  impediments  to  a  fair  trial  at  law  f 

This  was  an  appeal  from  the  Chancery  Court  of  Frede- 
ricksburg, where  William  Wright  and  others  filed  their 
bill  against  Richard  Wright  and  others,  praying  partition 
of  a  tract  of  land.  The  facts  are  set  forth  at  large  in  the 
following  opinion: 

Stanardy  for  the  appellants. 

J,  MayOy  for  the  appellees. 

November  2.  Judge  Green  delivered  his  opinion,  in 
which  the  other  Judges  concurred.* 

Richard  Wright^  by  his  will  dated  in  1740,  devised  to 
his  son  Francis^  a  tract  of  land  in  Lower  Machodick,  which 
had  been  given  to  the  testator  by  his  brother  John  Wright, 
and  also,  after  the  death  of  his  wife,  the  tract  of  land  on 
which  the  testator  lived,  to  him  and  his  heirs  forever. 
Francis  Wright  was  then,  as  appears  by  the  will,  under 
the  age  of  eighteen.  Francis  made  his  will  in  Decemberi 
1775,  and  died  before  the  26th  of  March,  1776.  By  this 
will,  he  directed  that  the  land  he  had  purchased  of  John 
Rustf  should  be  sold  for  the  payment  of  his  debts^  and  the 

*  Jadge  CoAiTSB  absent. 
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1896.    sarplas  proceeds  of  the  sale  equally  divided  betwreco  ha 
three  sons,  Benedict  Wright,  Johnson  Wigginiaws  Wrigkl, 
and  Wright  Wright,     (The  testator  had  no   son   ummei 
Wright  Wright  J  and  do  attempt  is  made  to  sbe^nr  which 
of  the  sons  was  intended  by  this  name.)     He  also  fptve  te 
his  wife  the  dwelling-house  and  one»third  of  the  land  ad- 
joining it,  for  life;  and  also,  one-third  of  his  persons/ e^ 
tatCy  for  life;  and  after  her  death,  to  be  equally  divided 
amongst  all  his  children;  and  directed  that  all  the  rest  of 
his  estate  should  be  equally  divided  amongst  all  his  chil- 
dren.    On  the  26th  of  March,  1776,  the  will  was  proved 
by  three  witnesses.     The  executors  qualified;  and  John 
Rochester,  who  was  chosen  guardian  of  Presley  Wright, 
the  heir  at  law  of  Francis  Wright,  was  directed  to  be 
summoned  to  contest  the  recording  of  the  will,     tio  step 
was  taken  on  this  order,  so  far  as  appears.     But,  on  the 
26th  of  March,  1793,  the  Court  in  which  the  will  was  re- 
corded, made  an  order  in  these  words:  ^*  On  the  motion  of 
Francis  Wright,  it  is  ordered  that  this  will  be  recorded, 
the  heir  at  law  consenting  thereto.''     On  the  13th  of  No- 
vember, 1753,  Oerard  Davis  and  T%omas  M^Parlane 
and  Elizabeth  his  wife,  conveyed  123  acres  of  land  to 
Francis  Wright,  which  does  not  appear  to  hsve  Isin  ad- 
joining any  other  land  held  by  Francis  Wright,    Fra$icis 
Wright  left  five  children  living  at  the  time  oC  hu  death, 
Presley,  (the  eldest  son,  and  heir  at  law,)  Benedict,  Wil- 
liam, Nancy,  and  Johnson  W.  Wright,     Such  of  those 
children  as  were  alive,  and  the  representatives  of  one  who 
was  dead,  filed  their  bill  on  the  12th  of  July,  1820,  against 
the  heirs  of  Presley  Wright,  who  died  in  1810,  intestate; 
and  afterwards  against  the  purchasers  claiming  under  some 
of  the  heirs  of  Presley  Wright,  claiming  a  partition  of  a 
tract  of  land  described  as  containing  acres,  of  whieb 

Francis  Wright  died  seised  and  possessed,  and  which  he  . 
was  entitled  to  under  the  will  of  Richard  Wright.  They  I 
charge  that  soon  after  the  death  of  Francis  Wright,  Pres-  j 
ley  Wright  entered  upon  the  whole  of  the  said  tract  of        i 
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land,  and  received  the  rents  and  profits  thereof  during  his    1826. 
life,  and  that  his  heirs,  and  those  claiming  under  them,  have  ''^^^^.m^ 
received  the  rents  and  profits  since  his  death.  Straaghan 

The  answer  of  some  of  the  defendants  seems  to  consider  Wright. 
the  claim  of  the  plaintiffs  as  applying  to  the  tract  of  land 
of  123  acres,  before  mentioned,  purchased  by  Francis 
Wright  from  Chrard  Davis  and  others.  These  defen- 
dants rely  upon  the  uninterrupted  possession  of  the  land 
mentioned  in  the  bill,  by  Presley  Wright^  and  those  claim- 
ing under  him,  from  the  death  of  Francis  JVrighty  until 
thla' exhibition  of  the  bill,  (a  period  of  forty-five  years,) 
without  any  claim  set  up,  or  made  known,  to  the  persons 

in  possession*  by  the  complainants,  or  those  under  whom ^     V^  -  q- 

some  of  them  claim.  They  contest  the  sufficiency  of  the  p^j^  ^  ♦** 
proof  of  the  will,  and  state  that  the  clerk's  office  of  West-  J^^-*  ^  •  '-•*  C*. 
moreland  county,  (in  which  the  land  lies,)  was  burnt,  with 
many  of  its  records;  but  at  what  time  it  was  burned,  they 
state  that  thev  know  not.  All  the  defendants  who  answer- 
ed,  contested  the  right  of  the  plaintiff  to  any  part  of  the 
land.  The  delay  on  the  part  of  the  plaintiffs  to  assert  their 
title,  is  not  attempted  to  be  accounted  for.  The  deposi- 
tions of  the  witnesses  are  unimportant,  and  are  not  evi- 
dence against  one  of  the  parties,  a  purchaser  of  a  moiety 
of  the  land,  who  was  not  made  a  party  to  the  cause  until 
after  all  the  depositions  were  taken. 

The  Court  of  Chancery  decreed  partition  according  to 
the  prayer  of  the  bill;  describing  the  land  so  to  be  divided 
as  the  tract  of  land  mentioned  in  the  bill. 

The  difficulties  which  present  themselves,  in  the  prose- 
cution of  writs  of  partition  at  law,  have  induced  the  Courts 
of  Equity,  upon  one  of  their  general  principfes,  to  assume 
a  jurisdiction  to  decree  partition;  and  it  is  now  considered 
that  an  application  to  a  Court  of  Equity  for  that  purpose, 
is  not  addressed  to  the  discretion  of  the  Court,  but  is  a 
matter  of  right  if  the  title  of  the  plaintiff  is  admitted  or 
clear.  But,  if  that  be  denied,  and  it  depends  on  doubtful 
facts,  or  on  doubtful  questions  of  law,  a  Court  of  Equity 
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1826.    will  either  dismiss  the  bill  as  unfit  for  its  jurisdiction,  or, 
•'^^^'^**"*^'  retainingthe  bill,  refuse  relief  until  the  plaintiflf  shall  hare 
StraaghMi  establi?<hed  his  right  at  law.   .  tf  the  Court  of  Equity  should 
Wi^bt     undertake  to  decide  upon  the  validity  of  the  plaintifPs  title 
in  either  of  these  cases,  they  would,  in  the  one  case,  invade 
the  province  of  a  jury,  and  in  the  other,  of  a  Court  of  Law; 
and  in  either  case,  violate  the  rule  that  equity  cannot  Utke 
jurisdiction  of  questions  involving  the  legal  title  to  lands; 
especially  when  the  title  can  be  asserted  without  any  impe- 
diment in  a  Court  of  Law.  •^gar  v.  Fairfax^  17  Ves.  552. 
Calmady  v,  Calmady^  2  Ves.  jr.  570.     Baring  v.  Nash, 
1  Ves.  &  Beam.  556.  Cartwright  v.  Pulteney^  2  Atk.  380. 
/3/  J^     y  —  Wilkin  v.  Wilkin,  I  Johns.  Ch.  Cas.     PhJm  v»  Gretn^ 
(nUjB^^  tX"*^  Johns.  Ch.  Cas.  300.     Wiaeley  v.  Findlay,  3  Rand.  361. 
^Jrj^^^^^K^      In  this  case,  the  validity  of  the  probat  of  the  wi/l,  un- 

der  which  the  plaintiffs  claim,  is  contested.  There  is  do 
proof  of  the  execution  of  the  will,  so  as  to  pass  real  pro- 
perty, but  the  order  of  Court  in  1793,  ordering  the  will  to 
be  recorded,  upon  the  motion  of  Francis  Wright j  (who 
does  not  appear,  from  any  thing  in  the  record,  to  have  had 
any  interest  in  the  will;)  and  with  the  consent  of  the  heir, 
who  is  not  named  in  the  order ^and  the  order  of  Court  in 
1776,  stating  that  the  will  was  proved  by  three  witne^es^ 
and  directing  the  heir  at  law,  by  name,  to  be  summoned 
to  contest  the  will  by  his  guardian;  an  order  upon  which 
no  further  proceedings  appear  to  have  been  had.  Whether 
these  orders  were  sufficient  proofs  of  the  due  execution  of 
the  will  to  pass  real  estate,  was  a  question 'emphatically  pro- 
per for  a  Court  of  Law. 

The  defendants  also  rely  upon  an  adversary  possession 
of  upwards  of  forty-five  years.  Whether  this  possession 
was  adversary  or  not,  was  proper  for  the  decision  of  a  jury 
in  an  action  at  law;  and  if  adversary,  whether  the  right  of 
the  plaintiffs  was  or  was  not  barred  by  the  statute  of  limi- 
tations, presented  many  questions  purely  legal,  and  invol- 
ved other  questions  of  fact,  particularly  as  to  the  ages  of 
the  children  of  the  testator,  which  do  not  appear  in  the 
record. 
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The  defendants  rely  upon  the  pr,..umpUons  arising  from     182r 
the  great  lapse  of  time,  connected  with  vhe  other  clrcum-  ^'^bcr 
stances  of  the  case,  as  a  bar  to  the  plaintiffs*  demand   inde-  sT"^'^*^ 
pendent  of  the  statute  of  limitations;  either  thai  Presley    w*^* 
tVright,  under  whom  they  claim,  had  some  title  paramount 
the  will  of  his  father,  or  that  satisfaction  had  been  made 
to  the  plaintiffs  in  the  assignment  of  other  portions  of  the 
estate  of  the  testator  to  them,  or  otherwise.     These  also 
were  questions  proper  to  be  discussed  and  settled  only  in 
a  Court  of  Law.     The  Court  of  Chancery  should  not  have 
undertaken  to  settle  the  question  of  title,  depending  upon 
such  and  so  many  questions  of  law  and  fact;  but  should 
have  left  the  plaintiffs  to  assert  their  title  at  law. 

The  decree  must  therefore  be  reversed;  and  the  only 
question  which  remains,  is,  whether  the  bill  should  be  dis- 
missed or  retained  for  a  reasonable  time,  to  enable  the  plain- 
tiffs to  establish  their  title  at  law  if  they  can,  and  to  allgw 
them,  in  that  event,  to  resort  again  to  the  Court  of  Chan- 
cery, for  a  decree  for  partition  in  this  suit  ?  The  defendants 
insist  that  the  bill  should  be  dismissed,  because  as  they  al- 
lege, a  Court  of  Equity  will  not  assist  a  party  after  an  ad- 
verse possession  of  twenty  years,  which  would l)e  sufficient 
to  bar  an  ejectment  at  law.  This  is  certainly  now  the  set- 
tled rule,  when  the  plaintiff  asserts  a  purely  equitable  title, 
upon  which,  if  it  were  a  legal  title,  the  right  of  entry  at 
law  would  be  barred.  This  is  established  by  the  cases  of 
Cholmondely  v.  Clinton^  2  Jac.  &  Walk.  138;  and  Elmen- 
dorfy.  TayloTy  10  Wheat.  152,  cited  in  the  argument  of  this 
case.  .  Whether  a  Court  of  Equity  would  refuse  to  assist  a 
party  to  assert  a  legal  title,  when  the  right  of  entry  was 
barred  by  twenty  years  adversary  possession,  by  removing 
impediments  to  a  fair  trial  at  law,  it  is  unnecessary  to  de- 
termine. In  this  case,  the  plaintiffs  claim  partition  under 
a  legal  title.  They  ask  no  assistance  of  the  Court  to  ena- 
ble them  to  assert  that  title;  nor  can  we  say  confidently  on 
the  matter  in  this  record,  that  their  right  of  entry  was 
barred  by  an  adverse  possession  of  twenty  years,  under 

Vol.  rv.  63 
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such  circumstances  as  would  constitute  a  bar  to  sd  actior. 
•  of  ejectment  at  law,  or  that  they  would  be  barred  of  tbeii 
writ  of  right  If  the  Court  of  Equity  refused  to  entertain 
the  bill  for  partition,  they  might  still  sue  for  their  undiri- 
detl  portion  of  the  property  by  ejectment  or  writ  of  right, 
and  if  they  recovered  and  were  put  into  possessioD,  accord- 
ing to  the  judgment^  the  Court  of  Equity  could  not  ihoa 
refuse  a  decree  for  partitioD,  whether  the  recovery  was  Ir 
ejectment  or  in  a  writ  of  right. 

I  think,  therefore,  that  the  bill  should  be  retained  a  rea- 
sonable time,  to  be  fixed  by  the  Court  of  Chancery,  th»t 
the  plaintiffs  may  prosecute  such  action  at  law  as  they  may 
be  advised  to  institute,  for  the  esUblishment  of  their  title, 
with  liberty  to  the  plaintiffs,  if  they  should  succeed  at  law, 
to  resort  to  the  Court  of  Chancery  for  a  decree  forpartitioa 
in  this  suit.  * 


I82ti.  Gilliam  v.  Allex. 

It  it  a  general  rule,  liable  to  Tcry  few  exeeptioM,  iWit  no  tribiinfil  can  lake  froK 
a  plaintiff  a  legal  advantage  whieh  he  ha*  gafaied  against  bail,  if  an«b  advia- 
tage  bappeiM,  without  any  partioipation  or  agency  of  the  plaintiff. 

Special  bail  cannot  be  entered  at  ihe  clerk's  table,  aniest  it  ia  directed  bj  the 
Cottrt,  or  Mtcnted  to  by  the  plaintiff's  ooanael ;  even  where  the  nppearaocc 
bail  is  offered  at  special  bail. 

This  was  a  bill  filed  by  /?.  C.  Gilliam  in  the  Richmoad 
Chancery  Court,  against  William  F.  JilUn.  The  biU 
states  that  Oilliam  was  appearance  bail  for  Rtuhtn  John- 
son,  in  a  suit  brought  by  •dllenj  assignee  of «/.  /.  Johnson, 
and  that  a  judgment  was  obtained  against  hint  by  the  mis- 
prision of  the  clerk,  in  not  having  entered  him  special  bail, 
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w^hen  he  had  taken  the  proper  steps  to  have  the  entry     1826. 
made.     An  injunction  was  prayed  for  and  obtained.  ^' 

The  answer  of  the  defendant  denies  that  the  plaintiff 
ever  did  enter  himself  special  bail,  or  ever  directed  it  to 
be  done. 

It  ap[>eared  by  the  record  in  the  common  law  suit,  that 
a  plea  was  entered  for  the  appearance  bail,  and  a  verdict 
rendered  on  that  plea.  It  also  appeared  that  another  per- 
son was  appearance  bail  together  with  Gilliam, 

The  deputy  clerk  of  the  Superior  Court  deposed,  that 
no  special  bail  was  entered  in  the  suit  in  question;  and  that 
he  has  no  recollection  that  any  directions  were  given  to 
that  effect:  that  if  such  directions  had  been  given  at  a  pro- 
per time,  he  thinks  they  would  have  been  attended  to,  &c. 

Reuben  Johnson  proved,  that  he  went  with  Giltiam  to 
the  Court,  for  the  purpose  of  the  said   Gilliam  entering 
himself  special  bail:  that  they  went  to  the  clerk's  table, ^ 
and  informed  the  deputy  clerk  of  their  business,  who  an- 
swered that  it  should  be  attended  to. 

The  injunction  was  dissolved  by  the  Chancellor;  and  a 
motion  to  reinstate  being  refused  by  him,  it  was  reinstated 
by  the  Court  of  Appeals.  The  injunction  was  dissolved 
and  the  bill  dismissed  on  a  hearing. 

From  this  decree  the  plaintiff  appealed. 

M,  Robinson  and  S,  Taylor^  for  the  appellant. 

Daniel,  for  the  appellee. 

November  2.     Judge  Cahr,  delivered  his  opinion. 

The  bill  in  this  ease  seems  to  have  been  carelessly  and 
inaccurately  drawn.  It  states,  that  Jillen  had  gotten  a 
judgment  at  law,  against  Reuben  Johnson  and  Gilliam, 
his  appearance  bail;  whereas  the  judgment,  as  the  record 
shews,  was  against  R.  Johnson  and  John  /.  Johnson  and 
P.  C,  Gilliam,  sureties  for  the  defendant's  appearance. 


SOO  Cofirt  of  appeals  of  Virginia, 

This  will  be  foand  a  differenee  not  wilhoot  its  iofloenceoe 
'  the  case.     Again.     The  pbiatiff  Giliiam  states,  that  be 
did  enter  himself  at  the  proper  period  as  special  bail,  ia 
Court,  when  in  session;  and  that  the  judgment  against  him 
is  a  misprision  of  the  clerk.     The  record  shews,  that  the 
suit  was  tried  on  a  plea  for  the  appearance  bail;  aod  tbe 
clerk  swears,  that  there  is  no  entry  of  special  bail  oo  tbe 
record.     Indeed  the  evidence  adduced  by  the  plaintiff  GO* 
liamf  is  not  to  prove  (as  stated  in  his  bill,)  that  he  did  en- 
ter himself  special  bail;  but  that  he  ioid  the  clerk  to  enter 
him.     These,  I  have  no  doubt,  are  inaccuracies  resultii^ 
from  carelessness  and  not  design. 

Upon  the  case  made  by  the  record,  I  do  not  think  equi- 
ty can  interfere,  without  overstepping  the  proper  Hoe  of 
its  jurisdiction,  and  doing  much  mischief.  Tbe  liiws  o£ 
the  land  give  the  plaintiflT  a  right  in  his  suit  at  law,  to  re- 
quire bail  in  such  actions  as  this;  and  by  the  r^;Q\ar  ope- 
ration of  law,  unless  the  bail  takes  the  proper  steps  to  re- 
lieve himself,  he  becomes  bound  for  the  debt.  If  this  hap- 
pens without  any  agency  or  participation  of  the  plaintiff, 
I  hold  it  to  be  the  general  rule,  liable  to  very  few  exceptions, 
Uiat  no  tribunal  has  a  right  to  take  from  him  his  advantage; 
and  this  has  been  the  language  of  this  Court 

In  Crovghton  v.  Duval,  3  Call,  69,  ibey  s^y  that  thou^ 
sureties  are  favoured  in  equity,  fair  creditors  are  favourites 
also,  and  will  not  be  deprived  of  their  legal  rights  without 
some  fraud  or  neglect  Here  the  creditor  has  gotten  a  le- 
gal right,  without  the  least  shadow  of  fraud;  and  as  to  neg- 
ligence, it  is  all  on  the  other  side. 

In  •/Anderson  v.  Jlnderson,  2  Call,  198,  a  marriage  set- 
tlement was  not  recorded,  and  equity  was  asked  to  inter- 
fere, upon  the  ground  that  the  failure  to  record  was  through 
the  fraud  of  the  husband,  and  ought  not  to  prejudice  the 
rights  of  the  feme  covert.  The  Court  said,  that  equity 
would  not  interpose  in  such  a  case,  though  the  recording 
were  prevented  by  accident,  or  unavoidable  necessity,  or 
even  fraud,  if  the  creditors  were  neither  parties  nor  pri- 


Court  of  Appeals  of  Virginia.  501 

vies  to  the  fraud.     And  this  is  the  true  equitable  doctrine^     1826. 
to   be  traced  through  the  whole  system.     Unless  you  can  ^' 

attach  sonne  equity  upon  the  conscience  of  a  party,  you  never 
can  take  from  him  a  legal  advantage.  A.  sells  land  to  B.  for 
9  10,000y  who  pays  down  the  whole  sum.     Equity  would 
compel  a  conveyance.     But,  if  A.  should  sell  this  land  to 
C.  who  should  pay  the  purchase  money  and  receive  a  deed, 
before  notice  of  B's  equity,  C.  will  hold  the  land;  because 
he    has  the  advantage  of  the  law,  and  you  can  attach  no 
equity  upon  his  conscience;  he  has  done  nothing  unfair. 
£ven  in  relieving  against  forfeitures  and  penalties,  equity 
requires  that  the  accident  which  incurred  them,  should 
have  been  unavoidable,  and   mingled  with  no  neglect  of 
the  party;  and  that  the  case  should  lie  completely  in  com- 
pensation: that  the  Court  should  be  able  to  place  the  par- 
ties precisely  where  they  stood  before  the  accident    Here 
the  accident  was  neither  unavoidable,  nor  can  you  replace 
the  parties.     To  replace  them,  the  Court  would  have  to 
set  aside  the  judgment,  and  reinstate  the  cause  upon  the 
law  docket,  just  as  it  stood  before  the  office-judgment  was 
set  aside.     Can  the  Court  do  this  ?    We  have-laid  it  down 
in  many  cases,  that  this  Court  cannot  correct  the  errors  of 
Courts  of  Law.     Much  less,  I  presume,  can  we  set  aside 
their  judgments  in  this  way.     But,  if  the  Court  could  do 
this,  can  it  call  back  time  ?  And  do  we  not  know  that  a 
man  who  was  perfectly   good  five  years  past,  may  be 
insolvent  now  ?  The  oi\Iy  way  in  whfch  the  Court  could 
interfere,  I  apprehend,  would  be  by  injoining  the  judg- 
ment as  to  the  bail;  and  this  unquestionably  would  not  re- 
place the  parties  where  they  stood. 

But,  the  bail  here  has  been  guilty  of  negligence.  Taking 
his  evidence  in  its  utmost  latitude,  and  giving  it  full  faith 
and  credit,  it  proves  only  this:  that  Gilliam  went  to  the 
clerk*s  tabhy  during  the  session  of  the  Court,  and  told  the 
clerk  that  he  had  come  for  the  purpose  of  entering  himself 
special  bail  in  the  suit  o{  J^llen  v.  Johnson^  and  the  clerk 
said  it  should  be  attended  to.     Now,  this  was  no  entry  of 
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1826.    bail.     Bat  it  was  said,  that  It  was  all  that  the  plaintiff 

'  bound  to  do;  because,  being' appearance  bail,  he  had  a  ri«te 
to  enter  himself  special  bail,  without  a  motion  to  the  Coovt 
To  this  position,  I  can  by  no  meant  assent.      The  reqoir^ 
ing  and  receiving  bail,  is  a  judicial  act      The  cAerk  hn 
DO  power  to  make  the  entry,  unless  directed  by  the  Caati^ 
or  assented  to  by  the  plaintiff's  counsel.      *<  Every  judg- 
ment," (says  the  law)  ^'entered  in  the  office  against  de- 
fendant and  bail,  or  defendant  and  sheriff,  shall  be  setasick, 
if  the  defendant,  &c.  shall  be  allowed  to  apipear  witfaoat 
bail,  put  in  good  bail  being  ruled  so  to  do,  or  surrender 
himself  in   custody,  and   plead   to   issue  immediately." 
Again.   *'  If  the  defendant  shall  fail  to  ap]>ear,  or  shall  not 
give  special  bail,  being  ruled  thereto  by  the  Court,  the  bail 
for  appearance  may  defend, '^  &lc.     These  clauses  shew, 
that  it  is  the  Courts  and  not  the  clerks  who  are  to  act  in 
this  matter.     The  mere  entry  of  special  bail,  though  the 
defendant  immediately  confess  judgment,  discharges  the 
common  bail;  and  that,  whether  the  common  bail  enter  him- 
self special  bail,  or  some  other  person  be  entered.     (See 
Grays  v.  Nines,  4  Munf.  437.   Fisher  v.  RiddUj  1  Hen. 
&  Munf.  330.)     Could  it  be  supposed  that  the  clerk,  with* 
out  the  interference  of  the  Court,  would  hkve  power  to  take 
a  step  which  operated  so  materially  on  the  interest  of  the 
plaintiff?    In   Bart/e  v.  Coleman^  6  Wheat.  475,  Ch.  J. 
Marshall,  speaking  of  our  decisions  on  this  subject,  saysy 
**  It  has  not  only  been  determined  that  the  defendant  may 
enter  special  bail  and  defend  the  suit,  at  any  time  before 
final  judgment,  but  also,  that  if  he  appears  and  pleads  with- 
out giving  special  bail,  or  appears  and  confesses  judgment, 
the  appearance  bail  is  discharged.     It  is  also  (he  adds,)  well 
known  to  be  the  settled  practice  of  Virginia,  if  special 
bail  be  given,  to  discharge  the  appearance  bail,  although 
the  defendant  should  not  appear,  but  the  judgment  should 
become  final,  either  on  his  default  or  on  the  execution  of 
the  writ  of  enquiry."     I  hold  it  most  clear,  therefore,  that 
in  no  case  can  the  clerk^  of  his  own  mere  motiooi  receive 
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special  bail.     I  have  thought  it  well  to  observe  thus  mubh,     1826. 
because  it  was  said  at  the  bar  to  be  the  practice  ia  the  coun-  v^ry-^^ 
try   for  common  bail  to  be  entered  special  bail,  without  a    GiUiam 
motion  to  the  Court;  a  practice,  (as  it  was  also  said, )  grow-     Alien. 
ing  out  of  the  case  of  Dunlops  v.  Laporte^  .1  Hen.  & 
M unf.  22.     That  was  a  motion  in  open  Court  for  a  super* 
sedeas      One  of  the  objections  taken,  was,  that  the  ap- 
pearance bail  was  permitted  to  be  entered  special  bail,  with- 
out proof  of  his  sufficiency,  though  the  plaintiff  objected; 
the  Court  below  over-ruling  the  objection,  on  the  ground 
that  the  plaintiff  not  having  excepted  to  him  as  appearance 
bail,  had  admitted  his  goodness.     T\\e supersedeas  was  re- 
fused by  this  Court  *^  without  difficulty,"  as  the  Reporter 
states;  but  the  Court  do  not  state  their  reasons.     It  seems 
a  necessary  consequence  of  their  refusal,  however,  that  they 
considered  a  failure  to  except  to  appearance  bail,  an  ad- 
mission of  his  sufficiency;  at  least  so  far  as  to  relieve  the 
party  offering  him  as  special  bail,  from  any  further  proof 
of  his  sufficiency.     But  I  question  whether  this  Court  in- 
tended to  go  so  far  as  to  say,  that  the  plaintiff  was  bound, 
under  all  circumstances,  to  accept  him.     Suppose  he  could 
produce  unquestionable  evidence  that  he  was  not  good. 
Suppose  that  after  he  had  b^en  received  as  appearance  bail^ 
he  had  taken  the  insolvent  debtor's  oath.  Would  the  plain- 
tiff be  precluded  from  shewing  this  ?  I  should  think  not 
However  this  may  be,  there  is  no  question  with  me,  that 

in  all  cases  the  motion  must  be  to  the  Court,  unless  the  op- 
posite counsel  assent  to  the  entry. 

'  But  the  case  before  us  could  not  come  within  Dunlops 
V.  Laportef  taken  in  its  utmost  extent.  Here  there  were 
two  persons  taken  as  appearance  bail,  John  L  Johnson  and  - 
Oilliam;  and  though  it  should  be  said,  that  by  failing  to 
except,  the  sufficiency  of  these  twOy  as  special  bail,  is  ad- 
mitted, it  cannot  follow  that  the  sufficiency  of  one  of  them 
is  admitted.  ■  By  the  same  rule  it  might  be  said,  that  if 
twenty  persons  were  taken  as  appearance  bail,  a  failure  to 
except  to  the  whole  would  be  an  admission  that  any  one 


504  Court  qf  Appeals  cf  Virginia. 

m 

1826.  of  the  twenty  was  good  bail.  Gilliam^  therefore,  in  mere- 
j^Tirvember.  j^  gpeaking  to  the  clerk,  came  far  short  of  what  was  ne- 
cessary to  entitle  him  to  enter  himself  special  bail.  He 
should  have  spoken  to  his  counsel,  submitted  the  rootioa 
to  the  Court,  and  shewn,  (if  required,)  his  su£Bciency;  sod 
upon  this  ground  alone,  if  there  were  none  other,  he  has 
no  claim  to  the  aid  of  equity.  In  the  case  of  Dickinson 
T.  SiztTy  ante,  113,  I  stated  at  large  my  general  views 
on  this  subject,  and  the  authorities  relied  on  for  their  sop- 
port.     To  that  case  I  refer. 

I  think  the  decree  must  be  affirmed. 

The  other  Judges  concurred,  and  the  decree  was  affirm* 
ed.* 

*  Judge  CoALTim,  abMut 
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1886.        Brown  &  Rives  v.  Ralston  &  Pleasants. 

November. 

It  b  a  senena  prioeiple,  that  freight  U  not  doe  until  it  it  earned  by  a  deUverjr  of 
the  eaiigo^  anlew  the  deliferjr  it  prevented  by  the  deCanlt  of  the  sKipiier  or  hii 
agentB. 

If  it  is  impoiubte  to  deliver  the  oai^  from  oaotes  not  arising  from  the  de&aU 
of  either  party,  the  ahipper  will  be  exouied  from  paying  freight.  By  twm 
Judge*. 

A  apeoial  verdict  mutt  contain  facU,  and  not  evidence  of  faoCt. 

In  what  oatet  a  protest  to  neeetiary . 

Difference  between  a  new  iricU  and  a  venire  de  nove.    By  CAmft^  Jadge. 

This  was  an  action  on  the  case  brought  in  the  Superior 
Court  of  Henrico  county,  by  Ralston  fy  Pleasants  against 
Brown  fy  Rives.  The  action  was  founded  on  a  charter 
party  not  under  seal,  by  which  it  was  agreed,  that  a  certain 
brig  called  the  Commerce^  belonging  to  the  plaintiffs^ 
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should  take  a  cargo  of  tobacco  and  flour  for  the  defendants,     1826. 
from  Richmond  to  Cadiz.     The  jury  found  a  special  ver-  ^^^^^^^ 
diet,  which  is  set  Torth  at  large  in  the  opinion  of  Judge  Browp,  &io. 
Carr.     The  Court  gave  judgment  for  the  plaintifis,  and    luiston, 
the  defendants  appealed  to  this  Court  ^^ 

Call  and  Wickham^  for  the  appellants. 

Leigh,  for  the  appellees. 

November  6.     Judge  Carr,  delivered  his  opinion. 

This  is  an  action  of  assumpsit  on  a  charter  party  not 
under  seal.  The  jury  have  found  a  special  verdict,  set- 
ting out  the  charter  party,  and  stating  various  other  facts, 
leaving  the  law  to  the  Court.  There  is  also  an  agreement 
of  the  parties  making  the  bills  of  lading  part  of  the  record. 
The  charter  party  is  not  drawn  out  at  length,  in  the  usual 
form,  but  considerably  abridged.  By  it,  the  plaintiffs  en- 
gage the  brig  Commerce,  commanded  by  Dixon  Brown, 
to  take  a  cargo'  of  tobacco  and  flour  for  the  defendants,  ' 
from  Richmond  to  Cadiz  direct,  at  51.  per  hogshead,  and 
lis,  3d.  per  barrel,  freight,  with  5  per  cent,  primage; 
^^the  concerned  understanding  that  twenty  running  days 
shall  be  allowed  for  unloading  the  vessel  after  she  arrives 
at  Cadiz,  and  the  master  gives  notice  to  the  consignee  that 
hfe  is  ready  to  unload;  and  for  every  additional  day's  de- 
tention, the  shippers  shall  pay  S  50  demurrage,  quarran- 
tine  always  excepted,  provided  it  is  enforced  with  such 
rigor  as  to  prevent  vessels  from  discharging  and  landing 
their  cargoes,  and  not  otherwise.'*  The  jury  also  find, 
that  in  pursuance  of  the  charter  party,  the  plaintifis  ship- 
ped on  board  the  said  brig,  100  hogsheads  of  tobacco,  and 
750  barrels  of  flour,  and  addressed  the  ship  and  cargo  to 
James  C.  fVardrop,  at  Cadiz,  their  agent  and  consignee: 
that  the  brig  arrived  in  safety  at  Cadiz,  on  the  1 9th  of  Jan- 
uary, 1810,  and  the  captain  immediately  reported  his  ar- 

VOL.  IV.  64 
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1896.    rival  to  Hackley^  acting  consiil  of  the  United  Sutes,  and 
•^^J^^^"  agent  for  fVardropj  as  to  the  flour,  and  ootlBed  him  of 
Brown,  &e.  his  readiness  to  deliver  the  cargo  accorQing  to  the  diarter 
bJiumi,   party:  that  according  to  the  coune  and  usage  of  trade  at 
^^       Cadiz,  vessels  arriving  with  cargoes  are  anchored  in  ikt 
bay,  which   is  spacious,  and  the  cargoes  are   deliveraUc 
along-side  to  lighters  sent  by  the  agents  or  consigiieea; 
and  it  is  not  the  duty  of  masters  to  land  their  cargoes: 
that  Wardrop  was  absent  from  Cadiz  when  the  veasel 
arrived,  and  did  not  return  until  July  1810:  that  Hadt- 
ley  sent  on  the  letters  to    fVardrop^  which   the  veasd 
brought,  with  the  knowledge  of  the  master;  and  io  aboot 
ten  days,  received  instructions  from  fVardropy  relative  to 
the  tobacco  part  of  the  cargo,  and  undertook  the  ageocj  as 
to  it;  of  which  he  gave  notice  to  Brown;  but  he  gave  him 
no  directions  at  any  time,  touching  the  tobacco,  nor  did 
the  master  apply  for  any  such  directions:  that  between  the 
19th  of  January,  1810,  and  the  first  of  March,  iDolasive, 
Hackley  received  741   barrels  of  the  flour,  and  paid  the 
freight  thereon:  that  about  the  time  of  the  arrival  of  the 
vessel,  or  a  little  after,  there  being  war  between  Spain  and 
France,  a  French  army  had  invaded  Spain  and  were  marofa- 
ing  towards  Cadiz,  a  strong  place  of  war  open  to  the  sea, 
its  port  and  anchorage  safe  from  sudden  attacks  from  land, 
and  the  British  then  the  allies  of  Spain,  having  coointand 
of  the  sea:  that  on  the  approach  of  the  French,  great  num- 
bers of  the  Spanish  army  and  other  subjects,  came  to  Ci^ 
diz;  and  all  the  lighters  and  boats  usually  employed  in  ta- 
king goods  from  the  ships  to  the  town,  were  subjected  to 
impressment,  and  most  of  them  w^  actually  impressed 
by  the  government:  that  owing  to  this,  many  vessels  re- 
mained unloaded  in  the  harbour,  from  the  28th  of  Jatioaryj 
1810,  (when  the  French  were  marching  to,  and  threaten^ 
ing  Cadiz,)  to  the  7th  of  March  following;  it  being  with 
the  greatest  diSicully  that  boats  and  lighters  could  be  pro- 
cured, and  when  procured,  they  were  constantly  liable  td 
he  impressed:  that  the  100  hogsheads  of  tobacco  and  9  bar^ 
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rels  of  flour  remained  on  board  until  the  7th  of  March,     1836. 
^vhen  by  a  violent  gale  of  wind,  and  without  any  fault  of  mas-  "f^^^^H^' 
ter  or  mariners,  the  vessel  was  driven  from  her  moorings  Brown,  &o. 
upon  a  part  of  the  neighbouring  coast  of  Spain  then  in    ^uxt»\ 
possession  of  the  French,  by  whom  the  vessel  and  cargo       **• 
were  burned:  that  when  the  brig  arrived  at  Cadiz,  there 
was  no  market  for  tobacco,  nor  was  it  the  intention  of 
fViardrop  or  Hackley  to  sell  it  there,  unless  for  a  price  for 
which  it  would  not  sell,  but  to  re-ship  it  and  send  it  to 
England.     The  jury  conclude  by  finding  for  the  defen- 
dants, if  the  Court  shall  be  of  opinion,  upon  the  facts  found, 
that  the  plaintiffs  are  not  entitled  to  recover.     If  the  Court 
shall  be  of  opinion,  that  the  plaintifls  are  entitled  to  re- 
cover for  demurrage  only,  then  they  find  for  the  plaintiffs 
0  1050  with  interest.     If  the  Court  shall  be  of  opinion, 
that  the  plaintiffs  ought  to  recover  freight  and  primage  on- 
ly, they  find  for  the  plaintiffs  22209  64,  with  interest. 
And  if  the  Court  shall  be  of  opinion,  that  they  ought  to 
recover  freight,  primage  and  demurrage,  they  find  for  the 
plaintiffs,  $  3259  64,  with  interest.     The  Court  decided, 
that  the  plaintiffs  were  entitled  to  freight,  primage  and  de* 
murrage,  and  rendered  judgment  accordingly;  from  which 
the  appeal  is  taken. 

Cases  of  commercial  and  maritime  law,  are  of  very  rare 
occurrence  in  this  agricultural  land.  I  have  found  but  one 
case  in  all  our  books  of  Reports,  which  touches  the  ques- 
tion of  freight;  nor  does  that  involve  any  of  the  points 
raised  here.  Indeed,  I  have  been  able  to  find  no  case  in 
any  book,  deciding  those  points  directly.  I  must  there- 
fore consider  them  pretty  much  on  general  principles. 

It  may  perhaps  conduce  to  clearness,  to  give  a  distinct 
aad  separate  examination  to  the  questions  of  freight  and 
demurrage. 

1.  As  to  freight.  The  vessel  which  undertakes  to  car- 
ry goods  from  one  port  to  another  for  hire,  has  a  duty  to 
perform. before  she  can  claim  her  reward.  That  duty  is 
the  safe  transportation  of  the  goods  to  the  destined  port, 
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1626.  and  their  delivery  there,  to  the  shipper  or  his  coosigoee: 
?{bvefnber.  j^  j*  ^  general  rule,  therefore,  that  a  plaiDtiff  who  sues  for 
Brown,  kc.  freight,  must,  to  sustain  his  action,  shew  a  carriage  and  dc- 

luuton     livery  of  the  goods;  but  if  the  plaintiff  can  shew,  that  be 
^®'  '    has  performed  all  the  stipulations  of  his  contract,  so  far  as 
the  defendant  would  permit;  and  ihat  the  carriage  or  de- 
livery of  the  goods  was  prevented  by  the  act  or  dehalt  at 
the  shipper;  he  will  be  just  as  much  entitled  to  hisrewardi 
as  if  the  goods  had  been  carried  and  delivered;  and  this, 
under  the  operation  of  a  principle  quite  as  well  settled,  as 
that  which,  in  the  first  place,  holds  a  party  to  the  perform- 
ance of  that  duty,  for  which  he  claims  a  reward.      On  this 
principle,  it  has  been  decided,  that  if  goods  are  taken  on 
board,  and  the  ship  has   broken  ground,  and  the  shipper 
unload  them,  having  changed  his  mind  as  to  the  adventure, 
freight  is  due.     Beaw,  lex  nitre,  130.     So,  if  a  ship  Is 
freighted  to  go  to  any  port  to  load,  and  on  her  arrival  the 
freighter  or  his  agent  will  furnish  no  load,  the  master  hav- 
ing waited  the  proper  time,  she  is  entitled  to  fbll  freight 
These  are  cases  where  the  ship  has  been  prevented  from 
carriage  of  the  goods,  and  is  yet  entitled  to  freight.    The 
following  shews,  that  the  failure  to  deiiver,  if  caused  by 
the  freighter,  will  not  deprive  the  owner  of  his  freight 
A  merchant  insured  his  goods  to  a  port  abroad,  there  to  be 
landed.     The  factor,  after  their  arrival,  sells  the  cargo 
aboard,  without  unlading  the  ship,  and  the  buyer  contracts 
for  the  freight  of  them  to  some  other  port;  bat,  before  the 
ship  broke  ground,  she  was,  by  some  accident,  destroyed. 
Heidy  that  the  property  of  the  merchandize  being  chaog- 
ed,  and  freight  contracted  de  novOy  amounts  to  as  much  as 
if  the  goods  had  been  landed^  so  as  to  give  the  ship  a 
perfect  claim  for  her  first  freight.     The  construction  of 
charter  parties  should  be  liberal,  agreeable  to  the  real  in* 
tention  of  the  parties,  and  conformable  to  the  usage  of 
trade  in  general,  and  of  the  particular  trade  to  which  the 
contract  relates,     ^hb.  203.     The  jury  have  found,  that 
the  master  arrived  safely  at  Cadiz  with  the  goods:  that  he 
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gave  immediate  notice  of  his  arrival  and  readiness  to  de-    1826. 
liver  the  cargo  to  Hackley^  who  was  the  agent  for  the  flour,  \J^I!^^' 
and  the  only  agent,  (the  consignee  being  absent;)  and  they  Brown,  u.c. 
find  also,  that  according  to  the  usage  of  trade  at  Cadiz,  it    miaton, 
is  not  the  duty  of  the  master  to  land  the  cargo,  but  of  the       ^^ 
consignee  to  send  lighters  along-side  the  vessel  to  receive 
it.      Here  then  are  all  the  facts  found,  which  it  was  neces* 
sary  for  the  owners  to  prove,  in  order  to  make  out  their 
claim  to  freight;  the  safe  carriage,  the  offer  to  deliver,  and 
the  usage  of  the  port. 

There  is  no  imperfection,  no  upcertainty  in  the  verdict, 
thus  far.  The  case  for  the  plaintiffs  being  thus  prima  facie 
made  out,  we  must  look  to  the  verdict  for  matter  of  defence; 
for,  unless  the  finding  state  enough  to  destroy  the  plaintiffs' 
case,  there  must  (it  seems  to  me)  be  a  recovery. 

It  devolves  on  the  defendants  to  shew  that  the  failure 
to  unload  the  vessel  proceeded  from  no  default  of  theirs. 
They  have  attempted  this,  first,  by  shewing  from  the  char- 
ter party  that  they  had  the  right  to  convert  the  vessel  into 
a  store-ship,  and  keep  the  goods  on  board  as, long  as  they 
chose  to  pay  the  demurrage.  Secondly,  by  shewing  from 
the  circumstances  of  the  case,  that  they  could  not  get  the 
lighters  to  take  the  cargo  from  the  ship.  Thirdly,  that 
from  the  master's  having  made  no  protest  against  the  delay, 
it  is  evident  that  he  assented  to  it 

1 .  As  to  the  right  of  the  defendants  to  convert  the  ves- 
sel into  a  store-ship.  The  claim  is  founded  on  that  part  of 
the  contract,  which  says,  ^Hwenty  running  days  shall  be 
allowed  for  unloading  the  vessel,  and  for  every  additional 
day^s  detention^  the  shippers  shall  pay  $S0  demurrage.^* 
Without  looking  to  the  books  or  the  usage,  it  would.seem 
to  me,  that  upon  the  face  of  the  contract,  and  the  reason  of 
the  thing,  this  pretension  must  be  pronounced  unfounded. 
The  business  of  the  ship  was  the  carriage  of  goods  for 
freight.  The  purpose  of  this  contract  was  the  transporta- 
tion of  the  flour  and  tobacco  to  Cadiz,  and  their  delivery 
at  that  port.     The  parties  consider  that  the  cargo  may  be 
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1826.    discharged  ia  twenty  days.     They  therefore  give  the  ship 
^^^'**'***^'  per  this  term  for  that  purpose.     Can  any  one  look  at  this 
Brown,  Ut.  charter  party^  and  not  see  that  it  is  a  part  of  the  coDtnd 
^J^itaa    ^^^^  ^^  ^'^^P  ^^^^  ^  unloaded  in  twenty  days  ?  For  wtiat 
^^      other  possible  purpose,  could  this  term  have  been  intre* 
duced  into  the  contract?   We  cannot  suppose  that  the  par- 
ties meant  nothing  by  it     But  the  shipper  mt^t  hit  in 
his  undertaking.    The  vessel  might  not  be  unloaded  withifi 
twenty  days;  and  to  secure  himself  in  that  eveot,  the  owner 
has  it  stipulated,  that  for  every  day's  detention  afterwards, 
he  shall  receive  $  50  demurrage.     Can  we  suppose  that  by 
this  stipulation,  intended  for  his  own  benefit  merely,  the 
owner  meant  to  g;ive  to  the  shipper  a  right  to  detain  the 
ship  ad  libitum;  to  convert  her  into  a  store-ship;  to  sos^ 
pend  the  claim  of  freight  for  an  indefinite  space;  and  during 
the  whole  time  of  suspension,  to  throw  upon  the  owner  the 
risque  of  the  cargo,  so  far  as  his  freight  was  concerned  ? 
If  there  were  no  authorities  upon  the  subject,  I  could  never 
believe  this  to  be  the  contract  of  the  parties.     But  the 
usages  of  trade,  and  the  definition  of  demurrage  given  by 
all  the  books,  contradict  the  idea.     They  tell  us  that  <Me- 
murrage  is  an  allowance  made  to  the  master  of  a  ship  by 
his  freighters,  for  staying  longer  in  a  place  th^n  the  titx^ 
first  appointed  for  his  departure,  or  his  staying  at  the  deli- 
vering ports."  Beaw.  lex.  mere.  14d.   liiMboit  on  Ship* 
ping  J  also,  j9.  191,  192,  it  is  said,  <<The  merchant  usually 
covenants  to  load  and  unload  the  ship,  within  a  limited 
number  of  days,  after  she  is  ready  to  receive  the  cargOi 
and  after  arrival  at  the  destined  port.     Frequently,  alsi^ 
it  is  stipulated  that  the  ship  shall,  if  required,  wait  a  far- 
ther time  to  load  and  unload,  or  to  sail  with  oonvoy,  for 
which  the  merchant  covenants  to  pay  a  daily  sum.    This 
delay,  and  the  payment  to  be  made  for  it,  are  both  called 
demurrage.^*    Upon  reason  and  luithority,  therefiMre,  thii 
ground  of  defence  fails. 

2.  The  second  ground  of  defence  is^  that  the  oireum* 
stances  of  the  case  put  it  out  of  the  power  of  the  shippers 
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to  unload  the  vessel,  and  therefore  that  they  are  in  no  de«    1826. 
faulty  and  so  not  liable  for  freight.     I  am  by  no  means  sa-  "Jj^^^j^' 
tiafied,  that  if  the  finding  of  the  jury  supported  this  ground.  Brown,  be. 
it   would  be  a  good  defence  against  the  claim  of  freight,    juirton, 
w^here  the  loss  of  the  cargo  (as  in  this  case,)  happened  after      ^^' 
the  expiration  of  the  lay  days.     The  parties  have  made  a 
positive  contract;  the  owner  to  allow  twenty  days  for  un- 
loading the  vessel;  and  the  shipper  that  he  will  unload  her 
in  twenty  days.     Suppose  the  ship  arrived  at  her  destined 
port;  no  impediment  in  the  way;  and  that  the  shipper  might 
unload  her  in  two  days.    The  master  gives  notice,  and 
presses  the  inrimadiate  delivery  of  the  cargo.     The  shipper 
may  say,  *'  No:  I  will  not  unload  you  one  hour  sooner  than 
the  expiration  of  the  twenty  days;"  and  if  after  this,  and 
within  the  twenty  days,  the  cargo  is  lost,  though  by  inevi- 
table accident,  the  owner  loses  his  freight.    Why  is  this  ? 
Because  by  the  contract  the  shipper  had  twenty  days  to 
unload.     If,  then,  the  law  of  the  contract  is  equally  bind- 
ing on  both  parties,  how  is  it  that  the  shipper  is  not  liable 
for  the  freight,  after  the  twenty  days,  though  he  were  pre- 
vented by  uncontrollable  circumstances  from  unloading? 
He  has  positively  contracted  to  unload  within  that  time, 
making  no  provision  for  accidents  or  circumstances.    That 
he  might  bind  himself  in  this  manner,  I  suppose  there  can 
bo  no  doubt;  not  that  a  party  would  be  held  to  do  an  im- 
pi^atble  thing;  but  surely  the  owner  and  shipper  might 
agree,  the  one  that  he  would  hold  his  claim  for  freight,  sub- 
ject to  the  accidents  which  might  happen  within  the  twenty 
days;  the  other,  that  after  the  twenty  days,  the  claim  to 
freight  should  be  complete,  and  he  would  take  all  subse- 
quent risque. 

In  Hadley  v.  Clarke^  fyc.  8  Term  Rep.  259,  a  ship  had 
taken  goods  to  carry  from  Liverpool  to  Leghorn.  When 
she  arrived  at  Falmouth,  on  her  way,  an  embargo  was  laid, 
which  continued  two  years.  During  all  this  time,  the  mas- 
ter kept  the  goods  on  board.  At  length,  he  returned  to 
Liverpool,  and  the  phuntiff  received  his  goods,  by  agree- 
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1826.    ment  that  such  receipt  should  not  prejudice  his  action.     He 
•^JJ^^lJ^'  sued  the  owner  for  breach  of  his  contract,  in  not  carrying 
Brown,  &e.  the  goods,  and  recovered  297/.  18,  in  damages,  that  being 
lUiltoiH    ^^  amount  he  had  paid  for  insurance  on  the  goods.     The 
^®'       verdict  was  subject  to  the  opinion  of  the  Court  on  the  c^e 
stated.     The  Court  were  unanimous  in  favor  of  the  plain- 
tiff.    Justice  Latvrence ssiysj  '*  It  was  incumbent  on  these 
defendants,  when  they  entered  into  this  contract,  to  specify 
the  terms  and  conditions  on  which  they  would  engage  to 
carry  the  plaintiff's  goods  to  Leghorn.     They  accordingly 
did  express  the  terms,  and  absolutely  engaged  to  carry  the 
goods,  the  dangers  of  the  seas  only  excepted.    That,  there- 
fore is  the  only  excuse  they  can  make  for  not  i>erformiDg 
the  contract    If  they  intended  that  they  should  be  excused 
for  any  other  cause,  they  should  have  introduced  such  an 
exception  into  their  contract;  and  he  cites  a  case  from  •^Z- 
leyn^  87.*' 

In  Touteng  v.  Hubbard^  3  Bos.  &  Pull.  291,  Lord  -ff/- 
vaniej/f  delivering  the  opinion  of  the  Court,  approves  of 
the  doctrine  in  Hadley  v.  Clarke,  He  says,  ''The  case 
of  Paradine  v.  JanCy  Alleyn,  27,  which  was  cited  by  Mr. 
Justice  Lawrence^  in  Hadley  v.  Clarkty  appears  to  me  to 
be  founded  on  much  good  sense.  The  thUrd  resolution  is, 
that  where  the  law  creates  a  duty  or  charge,  and  the  party 
is  disabled  to  perform  it,  without  any  act  in  him,  and  hath 
no  remedy  over,  there  the  law  will  excuse  him;  but  where 
a  party,  by  Aw  own  contract^  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good  if  h&may,  not- 
withstanding any  accident  by  inevitable  necessity;  because 
he  might  have  provided  against  it  by  his  contract." 

Leer  v.  Fales^  3  Taunt.  Rep.  386.  Same  v.  Cowellj 
and  Same  v.  OorsL  The  plaintiff,  in  these  causes,  declared 
in  assumpsit  against  each  defendant,  for  detaining  the  ship 
Mariannay  of  which  he  was  master,  on  demurrage,  with 
certain  goods  on  board,  for  a  long  time.  Upon  the  trial  it 
appeared,  that  the  master  of  the  vessel,  which  was  a  general 
ship,  having  a  British  license,  had  taken  on  board  at  Botir- 
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deauZy  the  goods  consigDed  to  the  several  defendants,  and     1826. 
also  the  goods  for  many  other  consignees,  and  had  signed  v^^^!3' 
and  delivered  to  each  of  the  shippers  a  bill  of  lading,  where-  Brown,  &c. 
by  he  acknowledged  "the  shipping  on  board  the  Marianna  juiMim, 
of  the  goods  (describing  them,)  to  be  taken  out  in  twenty       ^^' 
days  after  arrival,  or  to  pay  4/.  per  day  demurrage. '^     The 
Marianna  arrived^in  the  London  docks  on  the  17th  of 
June.     Certain  of  the  consignees  choosing  to  have  their 
goods  bonded,  the  vessel  could  not,  from  the  crowded  state 
of  the  dock,  make  her  delivery,  until  46  days  after  the  20 
days.     Some  of  the  goods  of  other  shippers  wei*e  over 
those  of  the  defendants,  so  that  the  defendants'  goods  could 
not  be  got  at  in  the  ordinary  course  of  delivering  the  ship, 
until  those  above  them  were  removed.     The  defendant 
Coweli  had  bonded  his  goods  as  early  as  the  22d  of  August, 
and  had  made  frequent  demands  of  them;  but  they  could 
not  be  delivered,  because  of  the  goods  of  others  that  were 
above  them.     Neither  of  the  three  defendants  had  paid,  or 
ofiered  to  pay,  the  duties.     The'  jury  found  against  each 
defendant  184/.  damages,  being  the  amount  of  demurrage 
at  4/.  per  day  for  46  days.     The  Judge  reserved  liberty  to 
the  defendants  to  move  to  reduce  the  verdict.     Lens  Ser 
jeant  obtained  rules  to  set  the  verdicts  aside  and  enter  non* 
suits.     He  moved  upon  the  ground  that  a  general  claim  for 
demurrage  arises  only  in  the  case,  where  the  delay,  whe* 
ther  caused  by  the  act  of  the  defendant  or  not,  has  been 
beneficial  to,  and  occasioned  in  the  service  of  the  defen- 
dant.    But  here,  it  had  arisen  from  the  extent  of  the  com* 
merce  of  the  country,  co-operating  with  the  law  restricting 
the  delivery  of  these  goods  to  the  London  docks;  a  mis* 
fortune  which  fell  with  equal  hardship  on  the  plaintiff  and 
the  defendant,  and  could  not  render  the  defendant  answer- 
able for  the  consequences.     Serjeants  Shepherd  and  Best 
shewed  cause.     The  plaintiff  (they  said)  does  not  found 
this  action  upon  any  mis-feasance  or  noir-feasance  of  the  de- 
fendant.    The  bill  of  lading  contains  evidence  of  a  contract 
to  pay  demurrage,  if  the  ship  be  detained  beyond  a  certain 
Vol.  ^^  65 
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1826.  number  of  days,  from  what  cause  soever  that  detention  may 
^^^^^^^r^'  arise,  and  of  the  rate  at  which  that  demurrage  is  to  be  com- 
Urown,  &CC.  pensated.     There  is  nothing  illegal  in  making  such  a  coo- 

lUiMon,    tract,  and  the  Court  cannot  enquire  into  the  prudence  or 
*'••       imprudence  of  it.     Ch.  J.  Mannfield  delivered  the  opinion 
of  the  Court      Hb  said,  *<  It  is  impossible  to  decide  these 
three  very  singular  causes,  without  being  struck  with  tht 
enormous  gain  which  the  owner  may  get  by  this  bill  of  la- 
ding, and  which  may  possibly  much  exceed  what  in  justice 
and  conscience  he  ought  to  receive.    This  is  a  general  ship. 
Thirty  or  forty  persons  may  have  goods  on  board,  and  for 
every  one  of  them  the  owner  may  have  his  4/.  per  day. 
I  was  struck  very  much  with  the  argument,  that  it  was  t\oi 
the  fault  of  the  defendant,  but  the  fault  pf  the  plaintiff  him- 
self, that  these  goods  could  not  be  got  out  till  the  others 
which  were  above  them  were  delivered.     But  it  is  not,  in 
truth,  the  fault  either  of  the  plaintiff  or  defendant,  that  the 
goods  could  not  be  taken  out     There  can  be  only  so  many 
goods  at  the  top  of  a  vessel  as  the  proper  stowage  of  the 
goods  will  allow.     Therefore,  all  the  others  must  be  at  the 
bottom;  and  as  this  is  a  general  ship,  and  the  goods  do  not 
all  belong  to  one  consignee,  the  goods  of  some  of  the  con- 
signees must  be  undermost.     If  this  argumeol  xvoxxld  avail, 
therefore,  that  the  captain  is  not  entitled  to  demurrage  Cox 
the  goods  which  were  not  uppermost,  it  would  restrain  the 
contract  for  demurrage  to  the  few  persons  whose  goods 
were  at  the  top;  but  that  construction  would  be  contrary 
to  the  positive  contract;  for  it  is  impossible  to  get  out  of 
this  bill  of  lading,  which,  though  it  is  a  singular  species  of 
contract  to  bind  a  consignee,  by  an  instrument  signed  not 
by  himself,  but  by  the  captain;  yet,  as  the  consignors  deli- 
vered the  goods  on  board,  under  that  bill,  and  the  defen- 
dants accepted  that  bill  of  lading,  it  is  binding  on  them; 
and  therefore  this  action  may  be  sustained  on  the  general 
count  for  demurrage.     Rule  discharged. '*     I  consider  this 
case  as  deciding  a  principle  very  like  that  which  I  have 
advanced. 
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I  have  stated  these  ideas  and  cases,  to  shew  the  ground  1826. 
of  ray  doubt,  whether  this  defence,  if  sustained,  would  be  ^^*^^^' 
i  good.  But  grant  that  it  would  be  good;  that  if  the  defen-  Brown,  &c 
dants  were  prevented  by  the  vis  major y  ice,  storms,  &c.  «  ,''• 
from  unloading,  they  wouid  be  excused.  Yet  it  must  be  ^<:* 
admitted,  that  this  being  matter  of  defence,  it  devolved  on 
them  to  prove  that  it  was  impossible  to  unload  before  the 
destruction  of  the  vessel.  Have  the  jury  found  this  ?  So 
far  from  it,  that,  as  it  seems  to  me,  they  have  found  what 
amounts  to  the  contrary.  The  vessel  arrived  at  Cadiz  on 
the  19th  of  January,  1810.  The  jury  find  that  there  was 
war  between  France  and  Spain;  and  that  from  the  28th  of 
January,  (ten  days  after  the  arrival  of  the  ship,)  to  the  7th 
of  March,  (when  she  was  lost,)  there  was  the  greatest  diffi- 
culty in  procuring  lighters;  because  the  French  army  being 
on  their  march,  and  threatening  Cadiz,  many  Spanish  sol- 
diers and  subjects  flocked  thither,  and  the  lighters  were  all 
subjected  to  impressment,  and  most  of  them  were  impressed 
by  the  government.  Now,  when  the  jury  say  there  was 
the  greatest  difficulty  in  getting  lighters,  they  do  not  mean 
that  it  was  impossible  to  get  them.  On  the  contrary,  I  un- 
derstand them  to  mean  that  it  was  possible,  though  very 
difficult.  They  find  other  facts,  which  go  strongly  to  shew, 
that  with  diligence  and  activity,  there  might  have  been  a 
delivery  of  the  cargo.  For  ten  days  after  the  arrival  of 
the  vessel,  there  was  no  difficulty,  that  we  hear  of,  in  get- 
ting lighters;  for  it  was  not  until  the  28th  of  January,  that 
the  government  began  to  impress  them.  Of  the  750  bar- 
rels of  flour,  741  were  delivered,  leaving  only  9,  and  those 
probably  for  the  consumption  of  the  crew.  This  shews 
what  the  consignee  could  do^  where  interest  prompted. 
Flour,  no  doubt,  sold  high  in  a  besieged  city.  Why  was 
not  the  tobacco  delivered  also  ?  In  the  first  place,  there 
was  no  agent  at  Cadiz,  authorised  to  attend  to  it,  for  ten 
days  after  the  ship  arrived;  and  secondly,  the  jury  find  that 
there  was  no  market  for  tobacco  at  Cadiz,  and  that  neither 
Wardrop  nor  Hackley  intended-  it  should  remain  there, 
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1886.    (as  they  could  not  get  the  price  they  asked;)  but  meaDtu 

jiigvember.  ^^^  j^  ^^  England.     This  throws  a  strong  light  upon  tk 

BrowD,  ke.  probable  cause  of  the  tobacco's  remaining  on  board.    TTw« 

H^^    was  no  stimulus  to  excite  the  activity  of  the  shipper,    (k 

^*  '    the  contrary,  it  was  best  for  him  that  it  should  remaio  it 

the  ship;  for,  if  landed,  the  French  might  Uke  it.     These 

are  but  inferences,  to  be  sure,  and  would  not  be  relied  on 

as  esUblishing  any  fact;  yet  they  go  strongly  to  corroboTatc 

what  I  consider  the  actual  finding  of  the  jury,  that  it  wis 

possible  to  have  unloaded  the  vessel.     This  second  groaad 

of  defence,  therefore,  seems  to  me  as  unsubstantial  as  tbe 

first 

3.  The  third  is,  that  the  roaster  assented  to  the  delay  in 
unloading,  and  that  this  assent  binds  the  owners.     We 
must  look  again  to  the  special  verdict  to  see  how  Xh\s  po- 
sition is  sustained.     The  jury  find  "that  when  HackUy 
received  the  agency  as  to  the  tobacco,  he  gave  notice  of  it 
to  Browrij  but  he  gave  him  no  directions  at  any  time, 
touching  the  tobacco,  nor  did  Brown  apply  for  any  sudi 
directions. '^    This  surely  was  no  assent  to  the  delay.  The 
captain  had  given  notice  to  Hackleg  of  his  readiness  to  de- 
liver the  cargo.     He  had  oo  need  of  any  directions  from 
Hackley.     He  had  nothing  to  do,  until  Mghters  s/iould 
come  along  side  for  the  tobacco;  and  he  needed  no  direc- 
tions  to  inform  him,  that  whenever  they  should  come,  be 
must  deliver  it.     But  it  is  contended  that  his  failure  to  pro- 
test against  the  delay,  is  proof  of  his  assent     This  seems 
to  me  a  strange  mode  of  treating  a  special  verdict     The 
jury  find  no  assent  of  the  master.     They  say  not  one  word 
about  his  having  protested  or  not     We  are  forbidden  to 
presume  or  infer  any  facts  in  special  verdicts;  and  yet  we 
are  to  say  he  assented. 

But  it  is  said  that  at  least  the  failure  to  protest  was  evi- 
dence of  assent:  that  the  jury  aught  to  have  found  the  fact; 
and  that  on  this  ground,  the  verdict  should  be  set  aside, 
and  the  cause  sent  back  for  a  more  perfect  finding.  I  can* 
not  consider  the  subject  in  that  light.     For  what  object 
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ivas  a  protest  necessary  ?  The  parties  had  entered  into  a    1826. 
written  c6ntract^  regulating  the  duties  of  each;  the  master  ^^^.y^' 
to  carry  the  goods  and  report  himself;  the  shipper  to  un«  Brown,  eu. 
lade  them  within  twenty  days,  and  to  pay  $50  for  every    ^^^ 
clay's  detention  afterwards.     The  master  had  given  due      ^^' 
notice  of  his  arrival  and  readiness  to  deliver.     This  was  all 
he  had  to  do,  until  the  lighters  should  come  along  side. 
Could  his  protest  have  given  the  owners  any  new  right  ? 
No;  for  the  contract  did  not  make  it  necessary  tothe  claim 
of  demurrage,  nor  to  hasten  the  unloading;  of  the  vessel.  * 

The  shippers  bound  themselves  to  unload  in  twenty  days  af- 
ter noticeofarrtt;a/,(notafterjt?fo/e*/)andtopaythedemur- 
rage.  Was  the  protest  necessary  to  furnish  evidence?  This 
is  sometimes  the  case,  and  then  it  is  said  to  be  received, 
only  from  necessity.  Boyer  v.  MoorCy  2  Dall.  Rep.  196* 
But  here,  it  could  not  be  wanting  to  prove  any  part  of  the 
plaintiffs'  case;  for  the  jury  have,  without  it,  found  the 
facts  necessary  to  their  recovery.  Can  it  be  said  that  a 
protest  was  necessary,  simply  to  prove  that  the  master  did 
not  assent  to  the  delay  f  This  would  seem  to  be  inverting 
the  order  of  things.  The  defendants  rely,  in  their  defence, 
on  the  assent  of  the  master,  and  they  insist  that  the  absence 
of  evidence  that  he  did  not  assent,  is  proof  that  he  did 
assent*  I  think  no  protest  was  necessary;  nor  do  I  think 
there  are  any  defects  or  uncertainties  in  the  verdict,  which 
should  induce  us  to  send  the  case  back.  Enough  is  found 
to  shew  that  the  owners  have  complied  with  their  contract, 
and  ought  to  have  their  hire,  as  there  is  nothing  found  to 
protect  the  defendants  from  their  claim.  That  more  is  not 
found  in  favor  of  the  defendants,  we  must  conclude,  is, 
because  there  was  no  evidence  to  justify  the  jury  in  finding 
more. 

On  this  point  of  a  venire  de  novo^  I  will  say  a  few  words 
more,  from  the  high  respect  I  feel  for  the  opinions  of  my 
brethren  who  differ  with  me  in  this  particular. 

fVithamv.  LeuHs,  1  Wils.  Rep.  54,' 55,  <*a  venire  fa-^ 
cias  de  novo  and  a  new  trial  are  very  different  things, 
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1826.    though  alike  in  some  points.     They  a^ree  in  this;  that  a 
j\rovembet\  ^^^  ^^-^^  takes  place  in  both,  and  that  the  Court  may  of 

Brown,  &o  may  not  grant  either.     They  differ  in  this;  that  the  venire 
^ij^    facias  is  the  ancient  proceeding  of  the  common  law,  the 
^^'      new  trial  a  modern  invention  to  mitigate  the  severity  of 
the  proceeding  by  attaint    New  trials  are  generally  granted 
where  a  general  verdict  is  found;  a  venire  de  novo^  apoo 
a  special  verdict.     The  most  material  difference  between 
them  iS|  that  a  venire  must  be  granted  upon  matter  appnr^ 
ing  upon  the  record;  but  a  new  trial  may  be  granted  upon 
things  out  of  it;  as,  if  the  verdict  be  contrary  to  the  evi- 
dence, or  the  Judge  has  given  wrong  instructions.     But  a 
»      venire  can  only  be  granted  in  one  of  two  cases.      1.   If  it 
appear  upon  the  face  of  the  verdict,  that  it  is  so  imperfect 
that  no  judgment  can  be  given  upon  it     2.  Where  it  ap- 
pears that  the  jury  ought  to  have  found  other  facts  differ- 
ently.    An  example  of  the  first,  is  the  case  of  Chatie  v. 
Harwell^  a  prosecution  for  selling  wine  by  retail.      Venire 
de  novOf  because  of  the  imperfection  of  the  verdict;  the 
Act  of  Parliament  having  particularly  mentioned  retail 
measure,  as  quart,  gallon,  &c.  and  the  verdict  only  found 
that  he  sold  wine  by  bottles,  without  taking  notice  of  the 
measures  in  the  Statute.     As  to  the  second  head,  where  it 
appears  on  the  record  that  the  jury  ought  to  have,  fouud 
otherwise;  *•  in  an  action  of  trover,  if  the  jury,  in  a  special 
verdicty  find  that  the  plaintiff  demanded  goods  of  the  de- 
fendant, and  he  refused  to  deliver  them,  a  ventre  de  novo 
ought  to  go;  because  the  jury  have  found  only  evidence  of 
a  coTi version,  instead  of  finding  the  conversion  itself." 
This  is  a  decision  of  high  authority,  being  upon  error  from  a 
judgment  of  the  King's  Bench,  and  tried  by  all  the  Judges, 
Chancellor  Hardwicke  among  them,  and  they  were  unani- 
mous.    The  above  is  extracted  from  the  opinion  of  Ch.  J. 
Willesy  delivering  the  opinion  of  the  Court 

Try  our  case  by  the  rules  here  laid  down  as  to  a  venire 
facias  de  novo.  The  verdict  must  be,  first,  so  imperfect 
that  no  judgment  can  be  given;  or  secondly,  it  must  appear 
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on  the  record^  that  the  jury  had  evidence  before  them  suf-     1826. 
ncient  to  authorise  them  to  nnd  facts  which  they  have  not  v^^^v^^^ 

found.  Brown,  &c 

1.  Is  there  not  enough  found  here  to  justify  a  judgment    Ralston, 
for  the  plaintiffs;  the  safe  carriage  of  the  cargo  to  the  port; 
notice  of  readiness  to  deliver;  and  the  custom  of  the  port, 

that  it  is  the  shipper^s  duty  to  take  the  goods  from  the  ship, 
not  the  duty  of  the  master  to  land  them  ?  Is  not  this  enough 
to  make  out  the  plaintiffs'  claim,  unless  contradicted  by 
some  other  finding,  or  something  found  to  excuse  the  de^ 
fendant?  And  is  any  such  thing  found  ? 

2.  What  evidence  ia  there  in  the  finding,  which  shews 
that  the  jury  ought  to  have  found  facts  which  they  have 
not  found?  They  find,  that  all  the  boats  and  lighters  were 
subject  to  impressment  by  the  government,  and  most  of 
them  were  impressed.     Can  we  say  from  this,  that  it  was 
impossible  for  the  defendants  to  unload  the  vessel  ?  Or  that 
they  have  deduced  the  fact  improperly,  when  they  say 
that  from  this  cause,  it  was  **  tviih  the  greatest  difficulty ^^^ 
that  boats  and  lighters  could  be  gotten  ?  Again.     The  jury 
find,  that  the  master  did  not  apply  to  Hackley  for  direc- 
tions as  to  the  tobacco.    Does  this  shew  that  they  ought  to 
have  found  that  he  assented  to  the  delay  ?  I  cannot  think 
so.     They  find  no  protest;  and  I  agree,  that  we  must  take 
it  there  was  none.     Does  this  prove  that  they  had  evidence 
before  .them,  which  justified  their  finding  the  master's  as- 
sent to  the  delay  ?  Clearly  not;  for  the  protest  could  have 
answered  no  purpose.     Every  thing  was  fixed  by  the  con- 
tract, and  the  master  had  performed  his  part.     If  he  did 
assent,  it  must  have  been  by  some  positive  word  or  deed, 
and  this  the  defendants  should  have  proved.     The  record 
gives  us  no  vestige  of  such  proof     I  cannot  therefore  see 
that  there  is  any  ground  for  a  venire  de  novo.     I  conclude 
that  the  plaintiffs  ought  to  recover  the  freight. 

As  to  the  demurrage,  the  principles  which  I  have  at- 
tempted to  elucidate,  if  they  be  correct,  decide  that  point 
without  diflSculty.     The  contract  binds  the  defendants  to 
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1826.    pay  the  demurrage  for  every  day  after  the  expiration  of  ibc 

•^J^^^I^"  lay  days.     If  they  would  be  excused  from  this  by  proving 

Brown,  ko.  that  it  was  impossible  to  unload  withio  the  twenty  day% 

lUiirtMi     they  have  not  proved  it;  the  jury  have  not  found  it;  and 

^'      they  remain  bound  according  to  the  charter  party. 

I  have  said  nothing  of  the  primage.  It  follows  ihA 
freight  of  course.  Upon  the  whole,  I  am  for  affirmtn^  <te 
judgment  of  the  Court  below. 

Judge  Gbsek. 

It  is  admitted  by  the  counsel  on  both  sides,  that  there  \s 
no  precedent  to  be  found  in  the  books  of  maritime  law, 
deciding  whether  freight  is  due  or  not,  when  the  vessel 
and  cargo  have  safely  reached  the  destined  port,  the  stipu- 
lated  lay  days  for  unloading,  have  expired  before  the  ves- 
sel  is  unloaded  and  discharged,  and  the  cargo  afterwards 
lost  by  the  perils  of  the  sea  or  other  inevitable  accident; 
and  that  this  question  must  be  determined  upon  geoerd 
principles. 

On  the  part  of  the  appellants  it  is  insisted,  that  it  is  a 
general  rule  that  freight  is  not  due  until  the  goods  are  de* 
liver ed  to  the  consignee,  at  the  port  of  delivery.  And 
this  is  true,  when  there  is  a  stipulation  to  deliver,  upon  a 
principle  of  universal  law,  applicable  to  all  conlracts,  that 
one  who  stipulates  to  do  any  thing  for  a  reward,  cannot  be 
entitled  to  the  stipulated  compensatiooi  until  the  thing  is 
done,  for  the  doing  of  which  the  reward  is  to  be  paid;  so 
that,  if  the  performance  of  the  thing  stipulated,  is  preventr 
ed  by  any  means,  without  the  default  of  the  other  psrty, 
no  compensation  is  due.  It  is  however  a  principle  as  uni- 
versal as  that  above  ^tated,  that  if  the  party,  who  is  to  do 
something  as  a  condition  precedent  to  the  compensation 
to  be  paid  for  the  doing  of  it,  is  ready,  able,  and  willing 
to  do  it  according  to  his  contract,  and  offers  to  do  it,  and 
the  performance  is  prevented  by  the  act  or  default  of  tbe 
other  party,  the  party  so  offering  to  perform  has  the  same 
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rights,  as  if  he  had  actually  performed  his  undertaking.     1826. 
Thus;  "  If  goods  are  fully  laden  on  board,  and  the  ship  '^H^^^^^' 
hath  broke  ground,  and  the.  merchant,  on  consideration,  Brown,  &e. 
determine  again  to  unload  them  and  not  to  prosecute  the    Rai^oo, 
adventure,  by  the  maritime  law  \\\^  freight  is  due/'  Beaw.       ^^' 
Lex  Merc,  130.     So,  if  a  ship  is  freighted  to  go  to  any 
place  to  load,  and  on  arrival  there  the  factor  cannot,  or  will 
not,  put  any  thing  on  board  her  after  the  master  has  staid 
the  days  agreed  upon  by  the  charter  party,  and  made  his 
regular  protests,  he  shall  be  paid,  empty  or  full.     Ihid, 
131.  So,  if  a  ship  is  freighted  out  and  home,  and  after  hav- 
ing delivered  her  cargo  at  the  place  agreed  on,  there  are      * 
no  goods  provided  for  her  re-lading;  the  master  must  stay 
the  days  agreed  on  by  the  charter  party^  and  make  his  re^         , 
gular  protest  for  his  freighter's  non-compliance;  who  will, 
in  that  case,  be  obliged  to  pay  him,  empty  or  full;  though, 
should  the  master  not  wait  the  time  stipulated,  or  omit  to 
make  his  protest ,  he  will  lose  his  freight     Ibid,  134. 
And  upon  this  principle  the  case  from  MoUoy^  243,  cited 
in  16    Vin.  412,  proceeded:    ^'A  merchant  insured  his 
goods  to  a  port  abroad,  and  thtgfi^to  be  landed.     The  fac- 
tor, after  the  arrival  m>f  the  3mpj  sells  the  cargo  aboard 
without  ever  unloading  the  ship;  and  the  buyer  of  the  goods 
contracts  for  the  freight  of  them  to  some  other  port  But, 
before  the  ship  breaks  ground,  she  is,  by  som^accident, 
destroyed.     In  this  case,  the  assured  and  buyer  are  left 
without  remedy;  for,  the  property  of  the  merchandize  be- 
ing changed,  and  freight  contracted  de  novo,  the  same  doth 
amount  to  as  much  as  if  the  goods  had  been  ianded,^^ 

In  the  argument,  some  exceptions  were  mentioned  to 
the  general  rule,  that  a  delivery  of  the  goods  is  necessary 
to  entitle  the  ship  to  freight,  unless  the  delivery  is  pre- 
vented by  the  default  of  the  freighter.  One  of  these  cases 
is  founded  on  an  ordinance  of  Lewis  the  14th,  mentioned 
by  Valin^  authorising  a  demand  for  freight  when  the  goods 
are  carried  to  the  destined  port,  and  prohibited  to  be  land- 
ed by  the  laws  of  the  country.     Another  is  the  case  of 

Vol.  IV.  66 
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1826.     capture  by  a  belligerent,  and  the  separation  of  the  ship  \iA 
^^^^^^^^*  cargo  by  the  unlivery  of  the  latter,  and  both  ship  and  car- 
Brown,  &c.  go  released.     In  this  case  the  English  Court  of  Admiralty 
luiston     bas  allowed  freight    These  cases  have  no  application  to  the 
**®*       case  at  bar-;  and  whether  they  ought  to  be  received  as  law 
here,  it  is  unnecessary  to  determine.     They  are  exceptions 
to  a  general  rule,  founded  upon  particular  reasons  app//ea* 
ble  to  those  particular  cases;  and  the  exception  proves  the 
general  rule. 

Let  us  apply  the  general  principles  above  stated,  to  the 
case  at  bar.  The  appellees  contend,  that  the  terms  of  the 
•  charter  party  did  not  bind  them  to  deliver  the  cargo  at  the 
port  of  Cadiz,  but  only  to  carry  it  there.  The  contract 
must  be  reasonably  construed.  The  nature  of  the  transac- 
tion indicates  irresistibly,  that  the  sole  purpose  of  employ^ 
ing  the  vessel,  was  to  deliver  her  cargo  at  Cadiz,  or  any 
other  port,  to  which  she  might  be  ordered,  in  the  event 
provided  for  in  the  agreement.  It  surely  could  not  be  said, 
that  the  owners  had  earned  their  freight  by  carrying;  the 
cargo  to  the  port  of  Cadiz,  giving  notice  that  it  was  there, 
refusing  to  deliver  it,  and  bringing  it  back  immediately. 
The  days  allowed  for  unloading,  decisively  prove,  that  she 
was  there  to  be  unloaded^  and  the  goods  delivered  to  the 
shippers  or  their  consignee  or  assigns.  The  mode  of  de- 
livery, whether  to  lighters  along-side  the  ship  furnished  by 
the  consignee,  or  on  the  wharf,  or  at  the  ware-house,  de- 
pended upon  the  mercantile  custom  at  the  city  of  Cadiz; 
and  according  to  this  custom,  as  found  by  the  jury,  the 
consignee  was  bound  to  furnish  lighters  along-side  the  ship; 
and  a  safe  delivery  to  them  would  have  discharged  the 
owners  of  the  ship  from  any  further  care  of  responsibility 
for  the  goods.  The  construction  of  charter  parties  must 
be  libera],  agreeable  to  the  intention  of  the  parties,  the 
usage  of  trade  in  general,  and  of  the  particular  trade  to  which 
the  contract  relates.  Abbott  on  Shippings  203,  246.  The 
manner  of  delivering  the  goods,  and  consequently,  the 
period  when  the  responsibility  of  the  master  and  owner 


Court  of  JlppeaU  of  Virginia,  523 

will  cease,  depends  upon  the  custom  of  particular  places,     1826. 
and  the  usage  of  particular  trades.     Mbott  on  Shippings    ,^-^^^' 
246  fy  sequ.     The  general  rule,  therefore,  applies  to  this  Brown,  fco. 
case.     The  vessel  ^nd  cargo  arrived  at  the  port  of  Cadiz    Ralston, 
in  safety.     The  master  gave  immediate  notice  of  his  arri*       ^*' 
val  and  readiness  to  deliver  the  cargo.     This  was  all  that 
he  was  bound  to  do  at  any  time;  and  certainly  he  could  do 
no  more,  until  the  expiration  of  the  stipulated  lay  days. 
The  lighters  were  not  furnished  by  the  consignee  or  his 
agent  to  receive  that  part  of  the  cargo  which  was  iinally 
lost,  either  within  the  agreed  lay  days  or  after;  and  upon 
the  principles  before  stated,  the  defendants  were  bound  to 
pay  freight  and  primage  according  to  their  contract,  unless 
they  were  under  no  obligation  to  receive  the  cargo  until 
they  chose  to  receive  it;  or  unless  they  were  prevented 
from  receiving  it,  by  circumstances  which  made  it  impos- 
sible for  them  to  unload  the  vessel  before  she  was  lost. 

The  appellants  contend,  that  by  the  terms  of  the  charter 
party,  they  were  under  no  obligation  to  unload  the  goods 
until  they  chose  to  do  so;  and  that  they  had  a  right  to  de* 
tain  the  vessel  as  long  as  they  pleased,  paying  the  stipu- 
lated demurrage;  and  therefore,  the  non-delivery  of  the 
cargo  cannot  be  attributable  to  any  culpable  laches  on  their 
part,  of  which  the  appellees  can  rightfully  complain. 
They  argue,  that  the  lay  days  were  compensated  for  in  the 
freight  to  be  paid  upon  the  delivery  of  the  cargo;  that  any 
additional  delay  was  compensated  for  by  the  stipulated  de- 
murrage; and  that  so  long  as  they  were  willing  to  pay  the 
demurrage,  the  master  wasbound  to  suspend  the  delivery 
of  the  cargo,  retaining  it  on  board  the  vessel,  at  the  peril 
of  losing  the  freight  if  the  cargo  should  be  lost  and  never 
delivered. 

The  best  examination  and  consideration  which  I  have 
been  enabled  to  give  to  the  subject,  have  led  me  to  a  dif- 
ferent conclusion.  The  very  contract  to  carry  for  freight, 
implies  in  its  nature,  on  the  one  hand,  that  the  master  shall 
submit  to  any  delay  arising  from  necessity,  and  not  from 
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1826.  the  default  of  the  merchant;  and  on  the  other,  that  the 
^!l^^^l^'  merchant  shall  discharge  the  vessel  with  all  the  dispatdi 
Brown,  Sec.  possihle.  Under  existing  circumstances:  that,  if  there  were 

luuton,    no  stipulation  for  lay  days,  and  the  landing  of  the  cargo 
**••       were  prevented  for  any  length  of  time  by  an  uncoctrolla- 
ble  necessity,  the  vis  majors  such  as  storms,  ice,  or  ibe 
orders  of  the  government,  the  master  would  not  only  be 
entitled  to  no  damages  for  the  delay,  but  if  the  cargo  were 
in  the  mean  time  lost,  he  would  not  be  entitled  to  freight, 
any  more  than  if  it  had  been  lost  in  the  midst  of  the  voy- 
age; whilst  if  the  delivery  of  the  cargo  were  delayed  by 
the  default  of  the  merchant,  and  without  necessity,  the 
master  would  not  only  be  entitled  to  damages  for  such  on- 
necessary  delay,  but  to  the  stipulated  freight,  even  if  the 
cargo  were  lost  in  consequence  of  such  delay.    He  might 
land  the  cargo,  and  store  it  at  the  expense  of  the  merchant, 
retaining  a  lien  upon  it  for  his-  freight.     Without  a  stipu- 
lation as  to  the  time  to  be  allowed  for  unloading  and  re- 
ceiving the  cargo,  each  case  might  give  occasion  to  a  coo- 
test  between  the  parties,  whether  the  merchant  had  used 
due  diligence  in  dischacging  the  ship,  and  whether  he  was 
liable  for  damages  for  delay  in  unloading;  and  in  case  of 
the  loss  of  the  cargo  by  such  delay,  whether  the  CBpisiixk 
was  entitled  to  freight.    To  avoid  such  controversies,  char- 
ter parties  usually  .contain  a  stipulation  for  lay  days,  pre- 
scribing a  time  within  which,  if  the  ship  is  discharged,  no 
laches  can  be  imputed  to  the  merchant,  and  if  the  cargo 
is  lost,  no  damages  nor  freight  claimed.     But,  this  stipula- 
tion has  no  further  eSeet  upon  the  obligations  of  the  par- 
ties, resulting  as  before  said,  from  the  nature  of  the  con- 
tract, so  that  if,  by  the  default  of  the  merchant,  the  vessel 
were  not  discharged  within  the  stipulated  lay  days,  the 
parties  would  be  in  the  same  situation  as  to  all  subsequent 
delay,  as  if  there  had  been  no  lay  days  agreed  upon.    If 
by  the  merchant's  default,  the  vessel  was  not  discharged 
within  the  lay  days,  the  captain  would  be  entitled  to  dama- 
ges and  freight,  and  might  land  the  cargo  as  aforesaid. 
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Buty  if  the  unloadiDg  were^  during  the  ]ay  days,  prevented    1826. 
by  an  irresistible  necessity,  and  that  impediment  continued  \]J^^!*^J^' 
after  the  expiration  of  the  lay  days,  the  roaster  would  be  Brown,  ko. 
bound  to  wait  until  the  impediment  was  removed,  if  it    RaUton, 
were  in  its  nature  temporary;  and  until  the  vessel,  with       ^^' 
due  diligence,  could  be  unloaded,  without  any  right  to 
damages  for  the  delay,  beyond  the  lay  days.     In  case  of 
loss  of  the  cargo,  during  the  impediment,  or  before  it  could 
be  unloaded  after  the  impediment  removed,  he  would  lose 
his  freight.     This,  it  seems  to  me,  would  be  the  effect  of 
a  contract  containing  no  stipulation  for  demurrage  after  the 
expiration  of  the  lay  days. 

In  such  cases,  two  questions  would  arise;  first,  whether 
the  delay  beyond  the  lay  days,  proceeded  from  the  de- 
fault of  the  merchant;  and  if  so,  secondly,  what  was  the 
amount  of  the  damage  sustained  by  the  master,  for  which 
the  merchant  would  be  responsible. 

The  first  of  those  questions  is  incapable,  in  its  nature, 
of  being  solved  by  any  previous  stipulation  between  the 
parties.     The  second  tnay  be  adjusted  by  agreement  be- 
tween the  parties,  before  as  well  as  after  it  arises.     Accor- 
dingly, there  is  usually  found  in  every  charter  party,  a 
stipulation  to  pay  demurrage  for  delay;  sometimes  after 
the  expiration  of  the  lay  days,  sometimes  without  any 
stipulation  as  to  lay  days;  as  is  the  form  of  a  charter  par- 
ty given  by  Btawes  in  his  Lex  Mercatoria,  page  135. 
The  natural  office  of  a  stipulation  to  pay  an  ascertained 
sum  for  demurrage,  seems  to  be  only  to  liquidate  before- 
hand, the  damages  which  the  master  may  be  entitled  to 
claim,  for  a  delay  occasioned  by  the  default  of  the  mer- 
chant    The  contract  of  the  master  to  deliver  the  cargo, 
necessarily  implies  a  stipulation  to  submit  to  the  delay  ne- 
cessary for  diseharging  the  ship,  in  consideration  of  the 
freight  agreed  to  be  paid.     To  say  that  in  case  of  a  stipu- 
lation to  pay  demurrage  without  any  lay  days  being  agreed 
on,  the  demurrage  would  be  payable  from  the  moment  that 
the  ship  arrived  at  her  port  of  destination  and  notice  there- 
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1826.    of,  even  during  the  time  necessary  for  unloading,  when  oc 

•^I^JfJ^  impediment  exists,  would  be  to  contradict  the  implied  sti- 

Brov  n,  Ut.  pulation  of  the  master  aforesaid,  and  to  render  the  terms 

Raistoo,    ^^  ^^^  contract  inconsistent  with  each  other.      The  literal 

***•       meaning  of  the  word  demurrage  seems  to  be,  a  delay  oc* 

casloned  by  the  default  of  the  merchant.     The  forms  of 

charter  parties,  as  given  in  Beawes^  Lex  Merc,  134, 135> 

contain  stipulations,  (not  to  pay  demurrage  for  delay,  but) 

to  pay  ybr  demurrage  so  much  p^  day. 

These  consequences,  deduced  from  the  natuire  of  the  con- 
tract, may  be  controlled  at  the  pleasure  of  the  parties,  ac. 
cording  to  their  agreement  Are  they  controlled  or  affect- 
ed by  the  stipulations  of  the  parties  in  this  case  ?  The 
charter  party  in  this  case,  seems  to  be  nothing  more  than 
an  abridgment  of  a  charter  party  in  its  usual  form.  I  have 
already  noticed,  that  there  is  no  stipulation  for  the  defive- 
ry  of  the  cargo.  That  is  necessarily  implied  from  the  na- 
ture of  the  contract,  and  from  its  other  terms.  The  en- 
gagement of  the  owners  is  to  take  a  cargo  to  Cadiz,  with- 
out the  usual  exception  of  the  dangers  of  the  seas.  Yet 
that  exception  is  implied  from  the  nature  of  the  contract, 
and  the  owners  would  not  have  been  responsible  for  the 
loss  of  the  cargo,  if  it  had  been  lost  by  ihe  perils  of  the 
sea.  Neither  is  there  a  stipulation  as  usual,  that  the  ship 
shall  be  staunch,  well  manned,  and  provided.  Yet  there 
was  an  obligation  on  the  owners,  that  she  should  be  so, 
implied  from  the  nature  of  the  contract.  In  the  clause 
concerning  demurrage,  the  usual  stipulation  to  pay  demur- 
rage, ('*if  any  shall  be  by  the  default  of  the  shipper,") 
is  omitted.  But,  that  condition  seems  to  me  to  be  implied 
from  the  general  agreement  to  pay  demurrage,  which  is 
for  delay  occasioned  by  the  default  of  the  freighter. 

But,  since  the  parties  may,  by  express  contract,  vary  the 
consequences  which  result  from  the  nature  of  the  contract, 
and  the  merchant  might  bind  himself  to  pay  demurrage, 
no  matter  what  was  the  cause  of  the  dday,  it  may  be  ar- 
gued, that  the  words  '^  quarantine  always  excepted,  pro- 
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vided  it  is  enforced  with  such  rigor  as  to  prevent  vessels    1826. 
from  discharging  and  landing  their  cargoes  during  its  con-  ^^^.-y-,^* 
tinuance,  and  not  otherwise/'  found  in  this  charter  party,  Brown,  tec. 
have  the  effect  of  excepting  this  case  from  the  general  rule;    naUton, 
since  it  excuses  the  freighter  from  paying  demurrage  in  a       *'** 
specified  case,  in  which  he  would  not  have  been  liable  un- 
der the  general  role,  and  there  was  no  necessity  for  this  ex* 
ception,  unless  he  was  to  be  liable  in  all  other  events.     I 
think  this  is  one  of  the  cases,  to  which  the  maxim  ^^  ex- 
pressio  eorum  quoe  tacite  itisunt  nihil  operatur^^  applies, 
Abbott  on  Shippings  242 f  243;  as  the  exception  of  the 
danger  of  the  seas  does  not  deprive  the  owner  of  his  right 
to  be  exempt^  from  responsibility  for  the  goods  if  lost  by 
the  act  of  God,  as  by  lightning;  Mbott  on  Shipping,  295, 
or  by  pirates.  Ibid.  292. 

Some  of  the  cases  which  have  led  me  to  this  view  of 
the  effect  pf  the  contract  to  pay  demurrage,  are  the  follow- 
ing: Jamieson  fyc,  v.  Laurie,  6  Bro.  Pari.  Cas.  474,  (2d 
edition.)  There  the  stipulation  wad  to  load  tlie  ship  by  an 
appointed  day^  and  no  provision  for  demurrage.  The  ship 
was  delayed  at  the  request  of  the  freighter's  agent,  and 
compensation  in  the  nature  of  demurrage  allowed  for 
the  delay. 

In  Stuck  V.  Tenant  J  Abbott,  233,  the  running  days  for 
receiving  and  delivering  the  cargo  were  fixed  by  the  char- 
ter party  at  50  days,  with  permission  to  the  freighter  to 
keep  her  a  further  time  upon  payment  of  5/.  per  day.  Upon 
a  suit  for  twenty  days'  demurrage,  the  defence  was,  that 
the  freighter,  intending  to  bond  and  warehouse  the  goods, 
had  done  all  that  was  necessary  on  his  part  for  that  purpose, 
and  that  the  dock  company  had  delayed  to  land  and  ware- 
house them.  Held,  that  the  freighter  was  answerable  for 
the  delay,  as  it  would  not  have  happened,  if  he  had 
thought  fii  to  discharge  the  duties,  instead  of  giving 
security  for  the  payment ;  and  the  Chief  Justice  thought 
that  the  freighter  would  have  been  liable,  if  the  company 
had  improperly  refused  or  delayed  to  unload  the  vessel, 
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1826.    I  suppose  that  by  this  was  meant,  that  if  they  coold  htri 
*^^''^'^''*^^'  been  landed  no  otherwise  than  by  the  company,  the  freii^ 


BroirD,&e.  would  have  been  liable  for  their  default;  because  the 
R«uun  P^"7  would  have  been  liable  over  to  him  for  the  damages 
^^'  sustained.  But,  if  the  failure  to  unload  had  proceeded  fras 
the  act  of  Ood,  or  the  government,  against  which  tiie 
freighter  could  have  no  redress,  the  case  implies  that  ht 
would  have  been  excused;  as  a  carrier  is  excused  foi  loss 
by  the  act  of  God,  or  public  enemies,  but  not  by  the  ael 
of  any  one  responsible  for  his  acts. 

SOy  in  a  case  (stated  in  Jaa}bson*s  Sea  Ltaws^  250,)  of  a 
charter  party  stipulating  for  lay  days  and  demurrage,  and 
an  action  for  demurrage,  the  defence  was  that  the  unload- 
ing was  prevented  by  ice.  The  decree  was,  **  that  the 
freighter  was  liable  for  the  demurrage,  unless  he  could 
prove  thai  the  discharge  qf  the  vessel  was  Uf^passiMe;^' 
and  of  course,  upon  such  proof,  he  would  not  he  liable. 

I  have  already  observed,  that  the  legal  effect  of  a  con- 
tract simply  to  carry  and  receive  a  cargo,  in  which  eilber 
party  would  be  excused  from  responsibility,  if  prevented 
from  performing  his  -undertaking  by  an  irresistible  neces- 
sity against  which  he  could  have  no  redress  (as  the  master, 
by  the  destruction  of  the  cargo  by  tempest  or  ii^htning 
before  it  was  possible  to  carry  and  deliver  it,  or  the  owner, 
by  the  destruction  of  it  before  it  was  possible  to  receive  it,} 
may  be  controlled  by  the  contract  of  the  parties.  The 
master  may  bind  himself,  at  all  events,  to  deliver  the  cargo 
safely,  and  so  to  insure  against  all  accidents;  or  the  mer- 
chant may  bind  himself,  at  all  events,  to  unload  the  vessel 
in  a  given  time,  or  to  answer  for  the  consequences,  if  that 
is  not  done  from  any  cause.  In  each  particular  case,  the 
question  whether  either  party  intends  so  to  bind  himself, 
depends  upon  the  particular  covenants  which  he  has  stipu- 
lated to  perform. 

Thus,  in  Hadley  v.  Clarke^  the  embargo  of  two  years, 
which  prevented  the  master  from  carrying  the  goods,  ac- 
cording to  his  contract  during  that  time,  did  not  make  it 
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impossible  to  do  it,  whenever  the  embargo  was  taken  off;    1826. 
and  an  embargo  is  always,  in  such  cases,  considered  as  a  y^^y^^^ 
tennporary  impediment,  which  both  parties  are  bound  to  Brown,  kc. 
submit  to,  without  either  being  responsible  to  the  other;    Raigton. 
but  it  never  dissolves  the  contract     If  the  goods  had  been 
destroyed  without  the  default  of  the  master,  and  so  that 
he  would  have  had  no  remedy  over,  or  if  the  carrying  of 
the  goods  had  been  peremptorily  prohibited  by  the  govern- 
ment, the  master  would  not  have  been  responsible. 

In  the  three  cases  in  3  Taunt.  386,  the  contract  was, 
that  the  *^  goods  were  to  be  taken  out  in  twenty  days  after 
arrival,  or  each  of  the  shippers  to  pay  4/.  per  day  de- 
murrage."    The  goods  were  by  law  required  to  be  landed 
at  a  particular  dock;  a  regulation  presumed  to  be  known  to 
the  contracting  parties,  when  they  fixed  upon  twenty  days, 
within  which  the  parties  stipulated  to  unload  the  vessel. 
The  delay  in  taking  out  the  goods  arose,  not  from  acciden- 
tal and  unforeseen  causes,  but  from  the  nature  of  the  trade. 
The  law  required  all  goods  of  that  description  to  be  land- 
ed at  a  particular  place;  and  so  many  vessels  were  there  to 
be  unloaded,  that  the  plaintiffs'  vessel  could  not  be  unloaded 
within  the  twenty  days.     The  hazard  of  this  delay,  arising 
out  of  a  known  and  usual  state  of  things,  was  the  very 
hazard  contracted  for.    The  hazard  of  the  ^jielay  of  the  first 
twenty  days,  the  ship-owner  took  upon  himself;  and  of  all 
beyond  that,  the  shippers  took  upon  themselves.     If,  after 
the  twenty  days,  the  vessel  had  foundered  in  port  from  a 
storm,  and  the  goods  been  lost,  although  the  shippers  would 
have  been  liable  upon  this  construction  of  the  contract  for 
the  demurrage,  I  incline  to  think  they  would  not  have 
been  liable  for  the  freight 

The  case  of  Paradine  v.  Jane,  cited  in  Hadley  v. 
Clarke^  was  this:  To  an  action  of  debt  for  rent  upon  a 
lease  for  years,  the  tenant  pleaded,  that  *' Prince  Rupert^ 
an  alien  and  enemy,  invaded  the  country  with  an  army, 
and  turned  and  kept  him  out  of  the  tenement  leased,''  &c. 
The  Court  decided,  that  he  was,  notwithstanding,  bound  by 

Vol.  IV.  67 
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1826.    his  covenant  to  pay  the  rent^  as  he  would  have  been  if  the 
•J^^^^U^*  land  had  been  surrounded  by  water.     The  Judges,  in  dis- 
Brown,  See.  cussing  this  case^  laid  down  some  rules,  and  stated  some 
lUisuin,    cases,  by  way  of  exemplifying  them;  the  substance  of 
**•*       which  was,  that  when  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it  without  any  default 
in  him,  and  has  no  remedy  over,  there  the  law  will  excuse 
him;  as  in  ease  of  waste,  if  a  house  be  destroyed  by  tem* 
pest  or  enemies.     But,  when  a  party,  by  his  own  contract, 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make 
it  good,  if  he  mar/j  notwithstanding  any  accident  by  in- 
evitable necessity;  as  if  a  tenant  covenants  to  repair,  and 
the  house  be  destroyed  by  lightning  or  enemies,  he  is 
bound  to  repair.     And  it  was  added,  as  a  reason  for  the 
principal  judgment,  that  as  the  tenant  was  entitled  to  the 
casual  profits,  he  ought  to  bear  the  casual  loss. 

This  case,  and  the  principles  laid  down  in  it,  seem  to 
me  to  have  no  bearing  upon  the  case  at  bar.  In  all  the 
cases  specified,  the  accident  did  not  make  it  impossible  for 
the  party  to  do  what  he  contracted  to  do.  The  tenant,  in 
the  one  case,  might  pay  the  rent,  notwithstanding  the  in- 
vasion of  Prince  Rupert;  and  in  the  other,  might  re-build 
the  house,  notwithstanding  the  destruction  by  lighiDing  or 
enemies.  But,  in  the  latter  case,  if  the  land  had  been 
overwhelmed  by  the  sea,  or  sunk  by  an  earthquake,  or 
condemned  for  the  public  use,  then  the  tenant  would  be 
prevented  by  the  vis  major^  from  doing  the  thing  con- 
tracted for,  in  any  possible  way.  He  could  not  build,  re- 
pair or  re-buildv  and  the  question  would  be  in  that  case, 
whether  he  was  responsible  for  damages  for  not  perform- 
ing his  covenant  ?  I  think  not;  and  this  is  our  case. 

By  a  simple  contract  to  carry^  I  do  not  think  the  mas- 
ter of  a  ship  covenants  against  all  accidents,  or  makes  him- 
self answerable  for  the  loss  of  the  goods  by  shipwreck,  a 
public  enemy,  or  any  other  unavoidable  accident;  although 
there  is  in  his  contract  no  exception  of  the  perils  of  the 
sea  or  any  other,  as  in  this  case.     It  becomes  impossible. 
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without  his  default,  to  do  what  he  has  undertaken.     He     1826. 
cannot  carry  what  no  longer  exists.     Nor  do  I  think  it  can  ^Ji!^^^' 
be  inferred  fron)  a  mutual  agreement  to  allow  a  given  time  Brown,  &e. 
for  unloading,  that  the  party  covenants  to  unload  at  all    lUiston, 
events,  withii^  that  time,  even  if  it  became  impossible  to 
do  so,  by  the  state  of  the  elements,  or  the  destruction  of 
the  property  without  the  default  of  the  owner,  or  by  the 
acts  of  those  who  cannot  be  made  responsible  to  him. 

I  conclude,  therefore,  that  if  it  was  impossible  to  unload 
the  vessel  before  she  was  lost  with  the  residue  of  the  car- 
go, the  plaintiffs  are  neither  entitled  to  demurrage  nor  to 
freight  upon  the  tobacco  lost.  But,  if  the  vessel  could 
have  been  unloaded  and  discharged  within  the  lay  days, 
or  thereafter,  before  she  was  lost,  and  the  failure  to  unload 
her  proceeded  from  the  default  of  the  defendants  or  their 
agents,  the  freight  was  due  from  the  moment  that  default 
incurred;  and  demurrage  also  was  due  from  that  time,  or 
from  the  expiration  of  the  lay  days,  if  the  default  hap- 
pened within  the  lay  days.  And  although  it  might  have 
been  possible  to  unload  the  vessel  within  the  lay  days,  or 
before  she  was  lost;  yet,  if  the  delay  in  unloading  her  was 
with  the  assent  of  the  master,  then  the  defendants  would 
not  have  been  in  default,  nor  have  been  answerable,  cither 
for  freight  or  demurrage.  Volenti  nan  fit  injuria.  The 
facts  upon  which  the  rights  of  the  plaintiffs,  and  responsi- 
bility of  the  defendants  depend,  are,  whether  it  was,  un- 
der existing  circumstances,  impossible  to  unload  the  ves- 
sel or  not;  if  not  impossible,  at  what  time  she  might  have 
been  unloaded;  and  if  it  were  possible  to  unload  her,  whe- 
ther the  obligation  of  the  defendants  to  unload  hei",  was 
waived  by  the  master,  and  the  delay  consented  to  by  him: 
In  short,  whether  the  defendants  or  their  agents  were  in 
default  or  not. 

If  these  conclusions  are  just,  then  the  special  verdict 
does  not  find  sufficient  matter  to  enable  us  to  give  judg- 
ment upon  it  either  way.  It  does  not  find  an  impossibili- 
iy  to  discharge  the  vessel;  but  it  finds  facts  upon  which  an 
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1826.    inference  as  to  that  fact,  might  he  made  either  way;  an  fn- 
•^Jl^^^Il^' ference  which  it  belongs  exclusively  to  a  jury  to  make.   It 
Brown,  ico.  finds  facts,  from  which  it  might  be  inferred,  that  HackUy 
Ballon,    purposely  left  the  tobacco  on  board,  until  he  made  up  his 
^*       mind  what  to  do  wilh  it     It  finds  facts,  from  which  it 
might  he  inferred  or  not,  that  the  captain  consented  to  the 
delay  in  discharging  the  cargo:  thathe  not  only  did  not 
call  upon  Hackley  to  discharge  the  cargo,  after  he  was  in- 
formed he  had  authority  to  receive  and  dispose  of  the  to- 
bacco, but  failed  to  make  his  protest  against  the  delay. 
Whether  these  circumstances  amounted  to  proof  of  assent 
by  the  captain  to  the  delay,  was  a  matter  exdasiveiy  for 
the  Jury,  and  would  depend  upon  the  custom  of  merchants 
and  ship-owners,  in  respect  to  such  protests,  and  the  effect 
of  a  failure  to  protest;  which  would  depend  upon  evidence 
as  to  the  custom,  to  be  given  to  the  jury. 

These  facts  are  not  ascertained  by  the  verdict,  which 
must  therefore  be  set  aside,  and  a  new  trial  awarded. 

The  Prbsident. 

The  contract  on  which  this  action  is  founded,  though 
not  under  seal,  is  in  the  nature  of  a  charter  party.  It  con- 
tains the  usual  stipulations  in  such  instruments,  and  sub* 
jects  the  parties  to  like  obligations.  The  delivery  of  the 
cargo  at  the  port  of  delivery,  is  a  precedent  condition,  and 
must  be  performed  to  entitle  the  plaintiffs  to  freight,  under 
the  contract  itself.  This  obligation  on  the  part  of  the  ship- 
owners, is  implied  in  the  stipulation  in  the  contract  to  car- 
ry the  cargo  from  Richmond  in  Virginia,  to  Cadiz  in  Spain; 
and  by  the  bills  of  lading,  which  are  made  a  paK  of  the 
special  verdict,  they  expressly  engage  to  deliver  the  car- 
go to  James  C.  Wardrop^  consignee  of  the  defendants  at 
that  port.  Hence  it  is  a  general  principle,  that  freight  is 
never  due,  till  it  is  earned  by  a  rightful  delivery  of  the 
cargo.  In  an  action  on  the  charter  party  alone,  thera^s 
no  exception  to  this  rule;  because,  on  general  principles, 
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the  party  who  is  to  perform  a  precedent  condition,  miist  1826. 
shew  that  he  has  performed  it,  to  entitle  him  to  his  action,  ^^il^^I^ 
if  he  reljes  solely  on  the  contract.  If  he  is  prevented  Browi>,  Ut. 
from  performing  it  by  the  acts  or  omissions  of  the  other  Rftbton, 
party,  or  by  any  thing  else  that  will  excuse  him,  the  ground  *"* 
of  his  action  is  changed,  and  that  ground  must  be  set  out 
in  the  pleadings.  It  is  so  set  out  in  the  declaration  in  this 
case.  The  ground  is,  that  the  defendants  failed  in  provi- 
ding, and  having  ready  at  the  port  of  delivery,  a  consignee 
or  agent  to  receive  the  cargo;  in  consequence  of  which, 
the  vessel  was  delayed  and  lost  before  the  cargo  c<}uld  be 
delivered;  and  on  this  ground,  and  not  on  the  ground  that 
the  plaintiffs  had  performed  their  contract,  must  they  rely. 
The  special  verdict  and  case  agreed,  have  application  to 
this  case,  and  no  other.  If  it  were  a  demurrer  to  evidence, 
instead  of  a  special  verdict,  I  should  incline  to  the  opinion, 
upon  the  facts  stated  in  the  special  verdict,  that  if  there 
was  default  any  where,  it  was  in  the  plaintiffs  and  not  in 
the  defendants.  I  should  rather  infer  from  the  facts  and 
circumstances  stated,  that  the  cargo  remained  on  board  with 
the  assent  of  the  master  and  agent  of  the  consignee,  until 
it  was  lost.  But,  on  a  special  verdict,  no  fact  is  to  be  in- 
ferred by  the  Court;  and  the  enquiry  is,  is  the  verdict  suf. 
ficiently  certain  to  found  a  judgment  upon,  either  for  plain- 
tiffs or  defendants  ?  My  own  impression  is,  that  it  is  not. 
The  gist  of  the  action  on  the  special  counts  in  the  declara- 
tion is,  that  the  defendants  failed  in  providing  and  having 
ready  at  the  port  of  Cadiz,  a  consignee  to  receive  the  car- 
go. The  findings  of  the  jury  which  apply  to  this  charge, 
are,  that  the  master,  on  his  arrival  on  the  19th  of  January, 
1810,  at  the  port  of  Cadiz,  reported  his  arrival  to  Richard 
S.  Hackley^  vice  consul  for  the  United  States  at  that  place, 
and  also  agent  for  the  consignee  Wardrop  as  to  the  flour, 
but  not  as  to  the  tobacco  part  of  the  cargo;  and  notified 
him  that  he  was  then  and  there  ready  to  deliver  the  cargo, 
according  to  the  contract:  that  the  said  Wardrop^  the  con- 
signee, was  at  that  time  absent  from  Cadiz  at  Valentia,  and 
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1826.  so  remained  until  July^  1810;  to  whom  the  said  Hadkkg 
j^ovember,  transmitted  the  letters  of  the  defendants,  which  had  bees 
BrowD,  bo.  delivered  to  him  by  the  master;  of  which  the  master  had 
Bmimor  notice:  that  about  ten  days  from  the  arrival  of  the  vessel 
^^*  '  and  cargo  at  Cadiz,  the  said  Hackiey  did  receive  instroc- 
tions  from  the  said  Wardrcp^  relative  to  the  tobacco  part 
of  the  cargo,  and  undertook  to  act  as  agent  of  the  defen- 
dants concerning  the  same,  and  gave  notice  thereof  to  the 
master;  but  gave  no  directions  whatever,  at  any  time,  touch* 
ing  that  part  of  the  cargo;  nor  did  the  master  apply  for 
any:  that  between  the  19th  day  of  January,  1810,  and  the 
1st  of  March  following,  inclusive,  the  said  Hackiey  re- 
ceived from  on  board  the  vessel,  741  barrels  of  flour,  and 
paid  the  freight  So  far  then,  the  facts  do  not  support  the 
charge  in  the  declaration  to  which  they  apply.  In  ten 
days  from  the  arrival  of  the  vessel,  the  defendants  hmd  an 
agent  at  the  port  of  delivery,  as  to  the  whok  cargo,  and 
cannot  be  said  to  have  failed  in  providing  and  having  rea- 
dy, at  the  port  of  delivery,  a  consignee  to  receive  the  car- 
go, in  consequence  of  which,  the  vessel  was  delayed  and 
lost;  as  is  charged  in  the  declaration.  Ten  days  were  not 
an  unreasonable  delay  after  the  arrival  of  the  vessel  in 
another  quarter  of  the  globe;  and  the  notice  from  Haci^ 
leyy  that  he  was  the  agent  of  the  consignee  after  that  time, 
as  to  the  tobacco  also,  was  notice  thai  he  was  ready  to  re- 
ceive it,  according  to  the  usage  of  the  port,  which  is  found 
by  the  jury;  though  he  gave  no  directions  to  the  master 
respecting  it.  The  running  days  to  be  paid  for  in  the  freight 
had  not  expired;  ten  days  of  them  remained,  and  the  ves- 
sel was  not  lost  until  the  9th  of  March  following.  The 
delay  charged  in  the  declaration  refers  to  the  failure  to  have 
a  consignee  ready  to  receive  the  cargo,  on  its  arrival  at  the 
port  of  delivery.  But  suppose  it  to  refer  to  the  time  which 
elapsed  after  notice  to  the  master  that  Hackiey  was  agent 
as  to  the  tobacco  part  of  the  cargo.  It  is  expressly  found 
by  the  jury,  that  after  that  notice,  the  master  did  not  ap- 
ply for  directions  as  to  that  part  of  the  cargo;  nor  is  it 
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found  that  he  made  his  protest,  as  is  the  usage  on  the  fai-     1826. 
lure  of  the  consignee  to  receive  the  cargo.     To  dispense  \]^^I!^I1^' 
with  thiS|  there  is  no  finding  of  the  jury  of  any  readiness  Brown»  &o. 
on  the  part  of  master,  to  deliver  the  tobacco;  unless  the   Rairton. 
finding  of  the  jury,  that  between  the  19th  of  January,       ^^' 
1810,  and  the  1st  of  March  fdUowing,  Hackley  received 
the  flour,  is  to  be  considered  as  sufficient.     But,  this  is  too 
uncertain.     If  Hackley  received  the  flour,  before  he  was 
agent  for  the  tobacco,  when  he  informed  the  master  of  that 
fact,  it  was  the  duty  of  the  master  to  give  him  notice,  that 
he  was  ready  to  deliver  it  also,  though  he  {Hackley^)  had 
given  no  directions  respecting  it     The  general  notice  giv- 
en Jby  the  master  of  his  arrival,  &c.  applied  to  the  flour; 
as  to  which,  Hackley  was  their  agent,  and  not  to  the  to- 
bacco, as  to  which  there  was  no  agent  at  the  time.     If,  on 
the  contrary,  the  flour  was  received  by  Hackley  after  he 
was  agent  for  the  tobacco,  the  general  notice  might  be 
made  to  apply  to  both.    But,  the  jury  have  not  so  found  it; 
nor  can  the  Court  infer  the  fact  either  way. 

The  verdict  is  uncertain  in  another  respect.  If,  owing 
to  the  state  of  things  found  by  the  jury,  at  the  port  of  Ca- 
diz, it  was  impracticable  to  land  the  cargo  (according  to 
the  usage  of  the  port,  which  is  found  by  the  jury,)  it  would 
ref)el  the  allegation  of  delay  charged  in  the  declaration, 
taking  it  in  its  broadest  sense,  and  making  it  apply  to  the 
time,  after  which  there  was  an  agent  to  receive  the  whole 
cargo.  The  finding  of  the  jury,  that  all  the  boats  and 
lighters  were  subject  to  impressment  by  the  Spanish  gov- 
ernment: that  many  of  them  were  impressed;  and  also  that 
many  vessels  remained  in  the  port  unloaded;  are  facts  from 
which  it  might  have  been  inferred  by  the  jury,  in  connec- 
tion with  other  facts  found,  that  it  was  either  impractica- 
ble or  not,  to  land  the  cargo.  But,  the  verdict  has  done 
neither.  The  finding  that  it  was  difficult  to  procure  boats 
and  lighters,  and  that  when  procured,  they  were  liable  to 
impressment,  is  only  evidence  one  way  or  the  other.  Up- 
on a  demurrer  to  evidence,  the  Court  might  do  it;  but  not 
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1826.    on  a  special  verdict.    But,  there  ar6  other  facts  foand  bj 
•JJ^^fJH^*  the  jury,  that  leave  the  mind  in  some  uncertainty  as  to  the 
Browo,  &e.  cause  of  delay.     The  jury  find  that  it  was  not  the  inteo- 
VLahtoa,   tion  of  the  shippers  of  the  cargo  to  land  it  at  Cadiz,  unless 
^^*      a  certain  price  could  be  gotten  for  it     The  contract  stipu- 
lates for  twenty  lay  days,  which  must  be  paid  for  in  the 
freight,  and  an  indefinite  demurrage  after  the  expiration  of 
the  lay  days  at  1 50  per  diem.     They  might  have  inferred 
from  these  facts,  and  from  the  disturbed  state  of  things  at 
the  port,  that  the  cargo  remained  on  board  with  the  assent 
of  the  master  and  the  agent;  and  if  so,  there  was  no  de- 
fault in  the  agent 

I  think,  therefore,  that  the  verdict  is  imperfect  in  several 
respects:  that  it  is  uncertain  as  to  the  fact  of  notice  from 
the  master,  that  he  was  ready  to  deliver  the  tobacco,  after 
the  agent  notified  him  that  he  was  agent  as  to  that  part  of 
the  cargo;  and  defective  in  not  finding  the  fact  one  way  or 
the  other,  deducible  from  the  evidence  in  relation  to  the 
practicability  of  landing  the  cargo,  under  the  circumstan« 
ces  of  the  case. 

On  these  grounds,  I  think  the  judgment  ought  to  be  re- 
versed, the  verdict  set  aside  for  uncertainty,  and  a  vtnirt 
de  novo  awarded.* 

*  Jadget  Cabbu  and  CoAUam  ihieiit. 
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Vanlew  v.  Bohannan^  &C,  1826. 

^November. 

It  is  a  general  rule,  that  a  Court  of  Equity  will  not  allow  a  man  to  make  a  de- 
fence which  he  might  have  made  in  a  Court  of  La^,  unless  ^e  shews  some 
good  reason  why  he  did  pot  make  that  defence  in  the  Court  of  Law. 

But,  if  the  defendant  in  Equity  does  not  insist  upon  that  objection,  but  volunta- 
rily goes  into  the  merits  of  the  ease,  and  in  his  answer  admits  facts,  which,  If 
they  had  appeared  to  the  Court  of  Law,  would  have  produoe<l  there  a  diflfer* 
ent  result,  a  Court  of  Equity  ought  to  grant  relief. 

Vanlew  filed  a  bill  in  the  Richmond  Chancery  Court, 
stating  the  following  case:  that  a  certain  John  P.  Shields, 
executed  his  note  in  favor  of  Samuel  G.  ^Adorns  and  the 
complainant,  then  merchants  and  partners,  trading  under 
the  firm  of  Adams  4*  Vanlew^  for  the  sum  of  0106  87: 
that  after  the  said  firm  was  dissolved*,  the  said  note  was 
transferred  to  BiJhannan  in  blank,  in  the  name  o^  Adams 
^   VanleWj  by  the  said  Adams:  that  it  was  understood 
and  agreed  between  Bohannan,  Adams  and    VanleWj 
that  the  said  note  was  taken  by  Bohannan  for  as  much  as 
it  was  worth,  and  that  he  was  not  to  consider  Adams  and 
Vanlew  responsible  to  him,  if  the  money  could  not  be 
recovered  of  Shields:  that  suit  was  instituted  by  Bohan- 
nan,  as  assignee  of  Adams  4*  Vanlew,  against  Shields, 
and  judgment  obtained;  upon  which  judgment  a  Ca.  Sa. 
issued,  and  the  defendant  took  the  oath  of  insolvency:  that 
the  said  note  was  passed  to  Greenhow,  and  came  to  the 
hands  of  Diddep,  without  any  endorsement  by  Greenhoto: 
that  suit  was  brought  on  the  said  note  against  the  com- 
plainant, as  surviving  partner  of  the  firm  of  Adams  4* 
Vanlew,  upon  the  endorsement  by  Bohannan,  for  the 
benefit  of  the  said  Diddep:  that  no  defence  was  made  at 
law,  in  consequence  of  the  absence  of  a  witness  who  had 
left  Richmond,  without  his  residence  being  known:  that 
when  the  cause  was  tried,  neither  the  complainant  nor  his 
counsel  was  |>resent,  to  move  for  a  continuance,  on  account 
of  the  absence  of  the  said  witness.     He  therefore  prayed 
for  an  injunction  to  the  said  judgment 
Vol.  rv.  68 
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1826.        The  injunction  was  awarded. 

-^J^^^j;;^-      The  answer  of  Bohannan  and  Diddep  admits,  that  tlie 
Vaoiew    note  in  question  was  assigned  after  the  diasolutioQ  of  the 

Bohimiuui,  partnership  of  Jidams  4'  Vaniew;  the  said  Jldams  thea 
^*  acting  with  full  authority,  as  the  agent  of  his  co^partoer, 
Vanleto:  that  it  is  not  true,  that  it  was  expressly  agreed 
and  understood  between  Bohannan  and  Adams^  IhaX  the 
former  was  to  take  the  note  without  any  liability  on  the 
part  of  Vanltw^  if  Shields  should  prove  unable  to  pay  it: 
that  the  note  was  assigned  to  Bohannan^  by  Adamsy  in 
part  payment  of  a  debt  due  by  him  to  Bohannan^  who  did 
not  consider  VanUw  as  bound  for  the  payment,  at  the  time 
of  the  assignment:  that  before  the  note  was  transferred  to 
Diddep^  he  applied  to  Vanlew^  who  did  not  then  deny  his 
liability;  and,  allhofUgh  he  afterwards  refused  to  pay  it,  he 
never  alleged  that  the  note  was  assigned  without  recourse 
to  him.  *  As  to  the  surprise  alleged,  in  the  trial  at  law,  the 
defendants  call  for  proof  of  the  allegation,  &c. 

The  injunction  was  dissolved,  and  an  appeal  was  allow- 
ed by  a  Judge  of  this  Court. 

•/.  MyerSf  and  the  Atlornty  General^  for  the  appellant. 

Scott f  for  the  appellees. 

The  counsel  for  ll>e  appellant  made  four  objections  to 
the  decree: 

1.  That  the  note  was  endorsed  to  Bohannan  by  Adamsy 
as  agent  of  the  firm  of  Adams  4*  Vanhw^  subsequent  to 
the  dissolution  of  the  partnership,  and  for  the  payment  of 
Adams^  individual  debt,  which  was  known  to  the  said 
Bohannan^  at  the  time  of  the  transfer  of  the  said  note. 

2,  That  the  note  was  endorsed  long  after  its  maturity, 
and  consequently,  subject,  in  the  hands  of  the  subsequent 
holders,  to  all  the  equity  of  the  complainant  against  the 
said  Bohannan.  » 
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3.  That  if  endorsed  before  its  maturity,  Vanlcw  was  ex-    1826. 
onerated,  by  reason  of  the  failure  to  place  the  note,  (which  ^^^^f^^* 
was  a  negotiable  note,)  in  bank,  and  to  protest  the  same.     Vanlew 

4.  That  the  judgment  at  law,  was  obtained  by  surprise  B^hMoan, 
against  the  complainant  ^^' 

For^he  appellees j  it  was  contended,  that  a  judgment 
having  been  obtained  at  law,  and  no  sufficient  excuse  being 
offered  why  the  defence  was  not  made  there,  (the  matter 
of  defence  being  purely  legal,)  a  Court  of  Equity  cannot 
now  grant  relief,  according  to  established  principles. 

November  9.  Judge  Cabell  delivered  the  opinion  of 
the  Court.* 

John  P.  Shields,  being  indebted  to  Samuel  G.  Jidams 
and  John  Fanlew,  merchants  and  partners,  trading  under 
the  firm  of  *ddams  4*  Vanlew,  executed  his  note  to  the 
said  ^dams  fy  VanletOy  for  the  sum  of  0  106  87,  on  the 
day  of  in  the  year  1816.     The  said  note  was, 

some  time  thereafter,  and  after  the  expiration  of  the  part- 
nership of  •ddams  ^  Vanlew,  transferred  by  the  said  Sa^ 
muel  O.  Jidams,  in  the  name  of  ^dams  4*  VankWf  to  a 
certain  Thomas  Bohannan^  in  payment  of  an  individual 
debt^  due  from  the  said  Samuel  G.  ^dams  to  the  said  Bo* 
hannan.  The  said  note  was  transferred  by  the  said  Bohan* 
nan,  but  without  his  endorsing  the  same,  to  George  Green-' 
hoWf  and  afterwards  came  into  the  hands  of  Thomas  Did" 
dep,  without  any  other  endorsement  than  that  of  JStdama 
Sr  Vanlew  to  Bohannan.  Suit  was  brought  on  the  said 
note,  in  the  name  of  Bohannan,  assignee  of  Adams  S^ 
Vanlew,  against  John  P.  Shields,  who  took  the  benefit 
of  the  insolvent  laws.  It  being  thus  ascertained  that  no« 
thing  was  to  be  made  from  Shields,  an  action  was.  insti- 
tuted in  the  name  of  Thomas  Bohanfian,  for  the  benefit 
of  Thomas  Diddep,  against  John  Vanlew,  surviving  part^ 

*  Abient,  the  PmssiDKirT  and  Judge  Coalter. 
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1896.    ner  of  Jldams  4*  VanleWj  for  the  purpose  of  subjectiog 

•(J^JfJ!^*  him  to  the  payment  of  the  said  note,  in  consequence  of  the 

Vaniew    endorsement  aforesaid,  by  Samuel  G.  ^damsy  in  the  name 

Bohimnan   ^^  ^dams  fy  VanUw;  and  a  judgment  was  obtained  ibr 

^'       jS  116  89.     The  object  of  the  bill  is  to  be  relieved  against 

this  judgment.  • 

It  is  incontrovertible,  that  if  the  facts  above  stated,  Aad 
been  exhibited  at  the  trial  at  law,  no  judgment  could  have 
been  obtained  against  Vanlew.  But  as  that  defence  was 
not  made  in  the  Court  of  law,  the  question  is,  whether  a 
Court  of  Equity  can  grant  the  relief  now  sought. 

The  rule  has  been  long  established,  that  a  Court  of  Chan- 
cery will  not  entertain  a  bill  for  the  purpose  of  allowing  a 
man  to  mak^  a  defence,  which  he  might  have  made  in  the 
Court  of  law;  unless  he  shews  some  good  reason  why  he 
did  not  avail  himself  of  that  defence  in  the  Court  o€  iaw. 
This  rule  is  founded  on  the  principle,  that  there  ought  to 
be  an  end  of  litigation;  and  that,  consequently,  where  a 
matter  has  been  once  fairly  investigated  and  decided  in 
one  forutn^  it  shall  not  again  become  the  subject  of  con- 
troversy in  another.  It  was  intended  as  a  shield  for  the 
party  who  had  prevailed  at  law.  But,  if  he  does  not  choose 
to  avail  himself  of  its  benefit,  if  he  voluntari/j  goes  into 
the  merits  of  the  case,  and  in  his  answer,  admits  facts, 
which,  if  they  had  appeared  to  the  Court  of  L>aw,  would 
have  there  produced  a  different  result,  neither  the  rule, 
nor  the  principle  of  the  rule,  is  violated  by  pronouncing  a 
decree,  jastified  by  his  own  admissions. 

This  view  of  the  subject,  is  decisive  of  the  case  before 
us,  and  supersedes  the  necessity  of  determining  whether 
Vaniew  has  proved  a  sufficient  excuse  for  not  having  de- 
fended himself  at  law.  The  plaintiff,  in  the  judgment  at 
law,  has  admitted  in  his  answer,  that  the  note  due  to 
^dams  4*  VanieWf  was  assigned  to  him  by  •ddams,  for 
an  individual  debt  due  to  him  by  Jidams^  and  that  at  the 
time  of  the  assignment,  he  did  not  consider  Vanlew  bound. 
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This  unauthorised  and  improper  act  of  JSdams,  could  not    1826. 
impose  any  obligation  on  Vanlew.  'JI^S^* 

The  order  of  the  Chancellor,  dissolving  the  injunction^    Yaniew 
should  be  reversed^  and  the  injunction  perpetuated.  BohiuDD«D, 

he. 


4    541 

81    428 


Shields  t^.  The  Commonwealth.  1826^ 

A  contract  is  made  with  (he  Exeeatire,  under  an  authoritf  given  them  by  Uw  { 
which  directs,  that  the  Auditor  shall  issue  warrants  upon  the  order*  of  the 
Executive.  The  Exeeotire  refuse  to  give  sueh  order.  The  party  aggrieved 
may  resort  to  the  CoortSa  by  ongioal  petition^  and  have  his  rights  enforoed  by 
their  judgment. 

//  oeema,  that  in  such  cases,  the  party  may  obtain  redress  either  in  Courts  of 
Law  or  Equity,  as  the  eireumstanees  of  the  ease  may  give  jurisdiction  to 
either  tribunal.    Per  GRSEir,  Judge. 

Equity  has  jurisdiction  wherever  a  lost  instrument  is  to  be  set  up,  notwithstand- 
ing that  the  Courts  of  Law  now  exercise  jurisdiction  in  the  same  eases. 

This  was  an  appeal  from  the  Richmond  Chancery  Court. 
The  case  was  submitted  in  this  Court  without  argument; 
and  the  following  opinion  gives  a  complete  history  of  It. 

November  13.  Judge  Green  delivered  the  opinion  of 
the  Court* 

The  act  of  February  28,  1816,  enacted,  **that  the  Exe- 
cutive be,  and  they  are  hereby  authorised  to  contract  with 
some  person  or  persons,  for  regulating  the  surface  of  the 
public  square,  in  the  city  of  Richmond,  and  for  enclosing, 
planting,  and  improving  the  same,''  &c.  The  second  sec- 
tion, authorises  the  Executive  to  sell  certain  public  pro- 
perty; and  the  third  section,  constituted  the  proceeds  of 

*  The  Pbxsibkiit  and  Judge  Coaltss,  absent. 
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Ii96.    the  laks,  a  food  for  defrtytng  the  expenses  authorised  bj 

^^""^"^^^^  the  first  sectioD  of  the  act,  as  far  as  the  same  may  be  oe- 

Shiekif    cessary,  and  directed  the  disposition  of  the  balance.     The 

The  r.om.  ^^^  ^'^  ^^^  direct  how  these  expenses  should  be  liquidated 

Dxmweftith.  ^n^]  paid;  leaving  those  matters  to  be  disposed  of  aca>rdijig 

to  the  general  laws. 

At  the  instance  of  the  Executive,  a  Mr.  Godefray  pre- 
pared a  plan,  for  regulating  and  improving  the  public 
square,  and  on  the  Idth  day  of  September,  1816,  a  con- 
tract, between  the  then  Governor  and  Thomas  Sirodtj 
was  entered  into,  which  was  afterwards  apfuroved  and 
adopted  by  order  of  the  Executive  Council,  by  which 
Sirodty  for  the  consideration  of  %  24,000,  agreed  to  exe- 
cute a  specified  portion  of  Oode/roys  plan.  It  seems  that 
this  plan,  required  a  ravine  between  the  Capitol  and  Gk>« 
vernor^s  house,  to  be  in  pari  filled  up;  and  that  the  hands 
of  the  city  of  Richmond,  and  some  at  work  on  the  Grover^ 
nor's  yard,  were  throwing  dirt  ittto  that  ravine. 

The  second  article  of  the  contract  stipulated,  '^  that  the 
parties  agree,  that  if  the  corporation  of  the  said  city  of 
Richmond,  and  the  hands  now  at  work  on  the  Oovemor's 
yard,  fill  more  than  half  the  bottom  below  the  Capitol 
and  the  Governor's  house,  according  to  the  BMid-doaiga  or 
plan  of  the  said  Ood^roy^  the  said  Strode  is  to  be  paid  in 
proportion ybr  the  said  deficiency.**  It  is  difficult  to  un- 
derstand the  effect  of  this  article.  It  seems,  however^  to 
have  been  understood,  that  there  might  be  some  deficiency 
in  work,  to  be  done  by  others;  for  doing  which.  Strode 
was  to  be  compensated;  and  the  work  so  to  be  done  by 
others,  seems  to  have  been  filling  half  the  bottom. 

The  appellant  in  his  petition  alledges,  that  in  L8I7,  he 
purchased  from  Strode  a  portion  of  his.  contract,  with  the 
assent  of  the  Executive,  and  was  formally  sithstituted  by 
Strode  by  a  written  agreement  entered  into  between  him 
and  the  then  Governor  of  Virginia,,  which  was  lodged  with 
the  Executive;  but  which,  as  he  is  informed,  cannot  now 
be  found.     That  there  was  some  such  supplemental  con* 
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tract,  appears  from  two  orders  of  Council;  one  of  June  13,     1826. 
1820,  directing  the  Attorney   General   to  sue  both  on  *J[^i!^^" 
Strode*s  and  Skield*8  contracts;  and  another  of  May  4,     shieidi 
1820,  in  which  they  state,  that  the  contracts  made  with  The^Com- 
them  by  T.  Strode  and  J.  P.  Shields,  have  not  been  com-  «<»^«^^- 
plied  with;  and  in  that  of  June  13,  1820,  they  request  the 
opinion  of  the  Attorney  General,  whether  the  execution 
and  acceptance  of  Shields^  contract,  impairs  or  destroys 
the  liability  of  T.  Strode  and  his  sureties.     The  purport 
of  this  contract,  as  stated  by  Shields  in  his  petition,  was, 
that  he  should  complete  the  graduation  of  the  ground:  that 
he  should  turf  certain  parts  of  it;  and  plant  certain  trees, 
according  to  a  plan  specified;  for  which  he  was  to  receive 
$  1 7,000  in  instalments;  payments  to  be  made  by  order  of 
tho  Executive,  who  were  to  superintend  the  work,  and 
direct  the  payments.     Shields  proceeded  to  execute  his 
contract,  under  the  superintendence  of  Orris  Paynes  Ji.  S. 
Brockenbrough^  and   Wilson  Bryan,  who  were  succes- 
sively appointed  by  the  Executive  to  superintend  the  exe- 
cution of  the  improvements  on  the  Capitol  square.  Shields 
alleges,  that  he  has  executed  his  contract,  and  that  8400 
of  the  $  17,000  remain  due  to  him;  and  that  under  the  di- 
rections of  the  several  superintendents,  he  did  a  great  deal 
of  extra  work  not  in  the  contract;  of  which  he  exhibits  an 
account,  as  to  some  of  which  there  are  proofs  of  particular 
prices  agreed  on,  and  as  to  other  parts,  there  appears  to 
have  been  no  agreement  as  to  price.    He  particularly  char- 
ges a  very  large  sum  for  filling  up  the  gully  mentioned  in 
the  second  article  of  tS'/rodieVcontract,  estimating  the  work 
at  42,591  cubic  yards;  of  which  he  states,  that  the  corpo- 
ration finished  13,666,  leaving  29,225  cubic  yards^  for 
which  he  charges. 

If  the  effect  of  the  contract  is  such  as  I  have  supposed, 
and  this  were  a  true  account  of  the  quantity  of  the  work, 
then  he  should  have  charged  only  the  half  of  42,591  yards 
less,  13,666,  viz.  7,629)  yards.  Of  this  and  many  other 
items,  proofs  were  offered  by  Shields,     No  proof  is  offer- 
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1826.    ed  on  the  part  of  the  Common  wealth,  except  the  report  of 
•^I^^I^IJ^*  a  committee  of  the  Executive,  who  say  that  the  work  con- 
Shields    tracted  for  was  not  properly  done.     These  details  are  not 
Thc^Com.  i^eferred  to,  for  the  purpose  of  giving  any  opinion  on  the 
moDweaith.  merits,  but  for  the  purpose  of  ascertaining  the  natore  of 
the  case;  as  the  question  of  jurisdiction  may  be  affected  bj 
them. 

Shieldsy  having  applied  to  the  Executive  for  an  order  to 
the  Auditor  to  issue  a  warrant  according  to  his  account, 
which  was  refused,  presented  the  account  to  the  Auditor, 
who  refused  to  issue  a  warrant;  and  Shields  thereupon  filed 
in  the  Chancery  Court,  his  petition,  which  was  both  an  origi- 
nal petition,  and  an  appeal  from  the  decision  of  the  Auditor. 
The  Attorney  General,  in  his  answer  states,  that  a  suit  is 
brought  against  Shields ^  to  recover  damages  for  the  non- 
performance of  his  contract,  which,  in  effect,  puts  in  issue 
the  matters  stated  in  his  petition,  when  they  can  be  tried  by 
a  jury,  the  proper  tribunal;  and  he  objects  to  the  jurisdic- 
tion of  the  Court. 

The  pendency  of  this  suit  at  law  against  Shields^  is  no 
impediment  to  the  remedy  he  is  pursuing.  No  one  mat- 
ter which  is  the  subject  of  his  petition,  can  be  decided  in 
that  suit,  except  the  question  whether  he  has  completely 
performed  his  contract,  or  not;  and  whether  he  has,  or  not, 
he  can  neither  recover  nor  discount  in  that  suit,  the  8400 
which  he  alleges  to  be  unpaid,  of  the  contract  price  of 
jS  17,000;  nor  can  his  claim  under  the  second  article  of 
Strode^s  contract,  or  for  the  work  not  embraced  in  the 
original  contract,  be  discussed  or  settled  in  that  suit. 

The  only  questions  are,  whether  this  is  such  a  case  as 
entitles  the  petitioner  to  prosecute  his  claim,  either  in  the 
Court  of  Chancery,  or  the  Superior  Court  of  Law  held  at 
Richmond;  and  if  it  is,  in  which  of  those  Courts  he  ought 
to  have  proceeded  ? 

In  the  case  of  the  Commonwealth  v.  Piercers  admW. 
ante  432,  it  was  held  that  the  petitioner  was  entitled  to  no 
relief,  because  he  had  no  claim  upon  the  Commonwealth, 
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but  for  what  the  Executive  should  allow;  the  law,  under     1826. 
which  he  claimed,  giving  him  a  right  only  to  what  the  \J^I!^!I^' 
Kxecutive,  in  their  discretion,  should  deem  just  and  neces-     Shields 
sary;  and,  if  he  claimed  independent  of  that  act,  that  there  The^m- 
was  no  law,  or  resolution  of  the  Assembly,  which  autho- °*^**^^* 
rised  such  a  claim  against  the  Commonwealth. 

This  case  is  not  like  that.  The  act  of  1816,  authorised 
the  Executive  to  contract  for  all  the  work  which  was  done; 
made  an  appropriation  for  the  payment  of  the  expense, 
and  prescribed  no  mode  of  adjustment  and  payment,  but 
that  prescribed  by  the  general  laws  for  liquidating  and  re- 
covering all  other  legal  claims  against  the  State.  The  con*' 
tract,  as  it  is  said,  provided  that  the  warrants  for  the  pay* 
ments,  should  issue  upon  the  orders  of  the  Executive. 
The  Auditor  could  not,  therefore,  lawfully  issue  a  warrant 
without  such  order.  But  upon  the  refusal  of  such  order, 
if,  in  justice,  it  ought  to  have  been  given,  the  party  might 
resort  to  the  Courts  by  original  petition,  under  that  clause 
of  the  general  law,  prescribing  the  duties  of  the  Auditor, 
which  allows  such  a  petition,  in  case  where  the  party  has 
a  claim,  in  law  or  equity,  against  the  public,  which  is  not 
proper  to  be  presented  to  the  Auditor.  The  refusal  of  the 
Executive  to  give  orders  for  payment,  did  not  destroy 
Shields^ s  legal  right,  if  he  was  entitled  to  claim  under  his 
contract  or  contracts,  since  they  had  no  discretion  to  de- 
termine, finally,  the  extent  of  his  rights,  as  they  had  in 
the  case  before  mentioned. 

Although  the  statute  is  in  general  terms,  and  seems  to 
give  an  election  to  the  party  in  all  cases,  to  petition  either  « 
the  Chancery  or  Superior  Court,  (and  I  believe  it  has 
been  the  practice  to  exercise  that  discretion  without  objec* 
tion,)  I  should  incline  to  think,  that  the  effect  of  the  sta- 
tute was,  to  refer  cases,  which,  if  they  concerned  indivi- 
duals, would  be  most  proper  for  a  Court  of  Law  or  of  Equi- 
ty, according  to  their  circumstances,  either  to  the  one  or 
the  other,  as  might  be  most  proper  upon  that  principle.  It 
is,  however,  unnecessary  in  this  case,  to  decide  that  ques- 

VoL.  IV.  69 
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1«26.    t.o=;  s:--ee,  if  t^i^  ease  were,  fron  iu  general  cbancter, 
A'«r-r»!ifr.  ^^^^^  proper  for  a  Coart  irf  Law,  there  are  circanutaocet 


z%    in  it,  «h  ch  make  it  proper  for  a  Court  of  £qaity. 

The  eontract  upoo  which  Skieids  mast  have  proceeded 
io  a  Coart  of  Law,  for  a  part  of  ha  deoMiid,  was  eidwr 
lost,  or  not  io  his  power;  aod^  although  a  party  maj  oov 
proceed  oo  a  lost  deed,  at  bw,  that  does  not  impair  tbe  ori-- 
gioal  Chancery  jarisdictioo  in  soch  cases.  Tlie  Court  of 
Chancery,  therefore,  had  juriadictioo,  and  the  £aets  of  the 
case  might  bare  beeo  ascertaioed  by  refereoce  to  a  com- 
missiooer,  or  bj  issues  to  be  tried  by  a  jury,  according  to 
the  common  course  of  the  Court.  The' Attorney  Genera), 
in  his  answer,  suggests  a  doubt,  whether  the  extra  work 
ordered  and  contracted  for  by  the  superintendeott,  was 
duly  authorised.  Whether  these  superintendents  were, 
or  were  not,  authorised  by  the  ExecutiTe  to  contnct  for 
this  part  of  the  work,  was  a  fit  enquiry  to  be  made  in  the 
Court  of  Chancery.  The  Court  does  not  appear  to  bare 
decided  upon  the  merits,  but  to  hare  dismissed  the  bill  for 
the  want  of  jurisdiction. 

The  decree  should  be  reversed,  and  the  cause  remaAded, 
to  be  proceed  in  upon  the  merits. 
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RiDDICK  V.  COHOON.  ^  1826. 

A  limkatioQ  over  after  an  indefiDke  failiire  of  Utue  in  the  first  taker,  it  too  re- 
mote and  void. 

Where  an  estate  is  given  bj  will  tOw9.  and  his  heirst  and  if  he  should  die  without 
issue  living  at  hit  death,  tlien  so  much  of  the  estate  as  may  remain  undisposed 
of  by  A.  to  B. ;  the  limitation  over  it  void  for  uneertaintj,  and  because  the 
power  to  dispose  of  the  property,  gives  A.  an  absolute  estate. 

Appeal  from  the  Superior  Court  of  Nansemond|  where 
Cohoon  brought  an  actiou  of  detinue  against  JRiddick,  for 
a  slave.  Upon  the  plea  of  non  detinetj  the  jury  found  a 
special  verdict,  and  the  Court  gave  judgment  for  the  plain- 
tiflf,  and  the  defendant  obtained  an  appeal.  The  points  \m 
controversy  are  fully  set  forth  in  the  following  opinion. 

fVickham,  for  the  appellant. 

Scotty  for  the  appellee. 

November  16.  Judge  Green  delivered  the  opinion  of 
the  Court.  * 

James  Cole^  in  1799,  made  his  will,  by  which  he  gave 
several  specific  legacies  to  his  three  sisters.  Christian 
Cole,  Esther  Cole,  and  Mart/  Cole,  and  to  his  daughter, 
Betsey  Cole,  he  gave  his  manor  plantation,  and  lands  of 
all  kinds,  and  four  slaves,  males  and  females,  and  the  in- 
crease of  the  females,  'Ho  her,  and  her  heirs  and  assigns, 
forever."  He  then  directed  all  the  residue  of  his  property 
to  be  sold,  and  after  the  payment  of  his  debts,  he  gave  all 
the  balance  of  the  money  arising  from  the  sales,  to  his 
daughter  Betsey,  her  heirs  and  assigns.  He  devised,  that 
the  surplus  money  should  remain  in  his  executor's  hands, 
and  not  be  put  to  interest,  until  his  daughter  came  to  law- 
ful age  to  receive  it:  and  then  proceeds:  *^  Item.     It  is 

*  The  PREsiDEirr  and  Jadg«  Cabeix,  absent. 
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1826.     my  will  and  desire,  that  if  my  aforesaid  daughter,  Beimf 
ji0temh<r.  £^f^^  ^^^11  die  wilhout  lawful  heir  or  issue  of  ho-  own 
a^Miek    body,  that  then,  ail  the  laoris,  and  aH  the  other  eOate,  I 
0^^^    have  herein  piven  to  my  said  dau|rhter  Beite^^  ihai  skaii 
be  left  remaining  at  her  dealhy  be  equally  divided  to  aad 
between   my   aforesaid  three  sisters,  namely,    Ckruiian 
Cole^  Mary  Voh^  and  Enlhtr  Coie^  to  them,  aiMi  their 
heirs  and  asHJ^ns   forever."     Betsey  Cole  died  witboat 
issue,  never  having  been  married;  and  the  slaves  beqoeatlH 
ed  to  her,  and  the  increase  of  the  females  of  them,  were 
divided  among  the  three  sisters  of  the  testator,  before  there 
was  any  administration  on  her  estate.     The  appellee  aAcr- 
wards  took  administration  on  her  estate,  and  brou|;ht  an 
action  of  detinue  against  the  appellant,  for  the  recovery  of 
one  of  the  said  slaves,  purchased  by  the  defendant  from 
John  Maharif  the  husband  of  Esther^  the  testator's  sister\ 
and  recovered  a  judgment  for  the  slave,  from  which  judg- 
ment this  appeal  is  taken. 

The  question  is,  whether  the  limitation  over  to  the  tes- 
tator's sisters  is  good,  as  an  executory  devise? 

It  is  clear,  and  admitted,  that  such  a  limitation,  after  a 
general  failure  of  the  issue  of  the  first  taker,  is  void,  and 
can  only  he  made  fijood  by  some  expression  or  provision  of 
the  will,  or  some  circumstance  shewing  that  the  intention 
of  the  testator  was  to  give  the  property  over,  only  in  the 
event  of  the  first  taker  dying  without  issue  living  at  the 
time  of  her  death.  In  respect  to  such  limitations  of  per- 
sonal property,  the  Courts  have  been  always  anxious,  and 
even  astute,  to  find  expressions  in  the  will,  or  circumstan* 
ces  in  the  case,  to  have  that  effect;  for  otherwise,  the  inten- 
tion of  the  testator,  towards  those  who  are  intended  to  be 
substituted  to  the  first  taker,  would  be  unavailing.  This 
anxiety,  however,  ought  not  to  induce  us  to  resort  to  any 
forced  construction  of  the  will.  If,  upon  a  fair  construc- 
tion of  the  instrument,  it  is  found  that  the  testator,  in  re* 
ality,  designed  that  the  substitution  should  take  place,  whe* 
ther  the  event,  upon  which  the  limitation  was  to  take  effect. 
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happened  within  the  period  allowed  for  executory  devisesi     1826. 
or  afterwards,  that  intent  bein^  contrary  to  law,  the  Court  *^*^''^*^: 
cannot  afford  any  relief,  upon  the  supposition,  that  if  the    Rtddkk 
testator  had  known  the  law,  he  would  have  limited  the    Cohoon. 
contingency  to  the  allowed  period. 

In  this  case,  the  pro[^erty  being  given  to  the  daughter 
absolutely,  and  in  the  strongest  terms,  and  to  the  sisters 
and  their  heirs  and  assignSy  if  the  daughter  should  die 
without  lawful  heir  or  issue  of  her  own  body,  there  is  no-  % 
thing  to  restrain  the  generality  of  (he  expressions  to  a  dy- 
ing without  issue  living  at  the  death  of  the  daughter,  or  in 
the  life-time  of  the  sisters,  or  any  of  them,  unless  the  ex- 
pression, ^^  that  shall  be  left  remaining  at  her  death,''  can 
have  that  effect.  What  did  the  testator  mean  by  these 
words?  Did  he  mean  that  all  the  property  given  to  his  ' 
daughter,  which  did  not  perish  in  her  life-time,  should  im- 
mediately upon  her  death,  go  over,  if  she  had  no  issue  then 
living?  Or,  did  he  mean  that  all  the  property  which  she 
had  not  previously  disposed  of,  should  go  over  upon  the 
failure  of  her  issue,  whenever  that  event  might  happen? 
The  first  is  the  construction  insisted  on  by  the  appellant; 
the  latter^  I  think,  is  the  true  construction.  The-property 
given  to  the  daughter,  was  land,  slaves,  and  money.  The 
expression,  ^Hhat  shall  be  left,''  &c.  applies  to  all  the  pro- 
perty. The  land  and  money  must  be  left  at  her  death, 
unless  disposed  of  and  alienated  during  her  life.  As  to 
these,  the  expression  used,  can  only  refer  to  that  part  not 
disposed  of  by  her.  The  slaves  might  have  perished;  but 
it  would  have  been  perfectly  idle  to  except  such  as  had 
perished,  from  the  operation  of  the  devise  over.  That 
which  does  not  exist,  cannot  pass.  The  testator  had  given 
to  his  daughter,  and  her  heirs  and  assigns,  forever,  an  ab- 
solute estate,  and  intended,  not  to  restrain  the  unlimited 
power  of  alienation,  incident  to  that  estate,  but  to  control 
the  future  disposition  of  so  much  of  the  property,  as  she 
might  not  dispose  of  in  her  life  time;  and  that  it  should  go 
to  her  issuey  if  she  had  any,  as  long  as  they  existed,  and 
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1826.    upon  the  failure  of  issue,  to  his  sisters  or  their  repr^enta- 

Riddiok  If,  howevcr,  the  conclusion  last  stated  is  not  correct 
Cohioo.  a"^  ^^  testator  intended  to  give  over  the  property  left, 
only  in  the  event  of  his  daughter's  dying  without  issue 
living  at  the  time  of  her  death,  it  is  clear,  that  he  intended 
to  give  to  his  daughter  an  absolute  power  of  alienation;  9xid 
in  that  case,  could  not  control  the  property  not  disposed  of 
•  by  her,  as  such  control  would  be  inconsistent  with  the  na- 
ture of  the  estate  given  to  her,  and  the  limitation  void,  for 
uncertainty  as  to  what  property  was  to  go  over. 

The  case  of  Ouy  v.  Montague^  decided  by  Lord  Chan« 
cellor  Northington^  in  1764,  and  his  decree  affirmed  in 
Parliament,  in  1770,  3  Bro,  ParL  Cas.  314,  is  in  point 
In  that  case,  Elizabeth  Rogers  having  a  powei"  to  dispose 
of  3000/.  by  her  will,  and  having  an  only  son  her  heir  at 
law,  and  whom  she  appointed  her  executor,  devised  as  fol- 
lows: ^*I  do  hereby  appoint  and  order,  that  upon  the  death 
of  my  said  son  without  issue,  or  in  case  my  said  son  does 
not  dispose  (of  the  said  sum  of  3000/.)  either  by  deed  or 
will,  which  shall  first  happen,  that  the  sum  of  500/.,  part 
thereof,  be  paid  to  my  nephew,  J.  C.  for  his  own  use,  and 
500/.  to  A.  G.  for  her  own  use,  and  900/.  io  A.  C.  to  her 
own  use,  and  to  E.  P.  300/.,  to  her  own  use,  and  E.  P. 
100/.;  to  four  Churches,  100/.  each;  50/.  to  the  parish  of 
N. ;  to  the  poor  of  E.  100/.;  and  the  remaining  150il 
among  my  son's  servants,  according  to  their  deserts." 
The  son  died  without  issue  living  at  his  death,  and  made 
no  disposition  of  the  3000/.  by  deed  or  will.  The  legatees 
over  filed  their  bill  against  the  son's  representatives,  claim- 
ing the  3000/.  under  the  limitation,  as  a  valid  executory 
devise;  and  the  bill  was  dismissed. 

This  case  was  much  stronger  in  favor  of  the  claimants 
under  the  limitation  over,  than  the  case  at  bar.  The  fact 
whether  the  son  disposed  of  the  fund  by  deed  or  will,  was 
necessarily  to  be  ascertained  at  the  time  of  his  death.  The 
limitations  over,  were  to  sundry  persons,  without  any 
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words  of  inheritance,  and  for  their  oton  use;  and  a  part    1826. 
was  limited  to  the  son's  deserving  servants.     But  all  these  y^IJ^^„^' 
circumstances,  which  tended  to  shew  an  intent  to  give  over    Hiddiek 
the  property  upon  the  death  of  the  son  without  issue  then   Cohooo. 
living,  or  in  the  life-time  of  those  to  whom  it  was  limited, 
could  not  prevail  against  an  estate  in  him,  to  go  over  only 
on  a  general  failure  of  issue,  coupled  with  an  absolute  pow- 
er of  disposition.    If  he  had  had  no  estate,  and  only  a  naked 
power  of  disposition.  It  might  have  been  otherwise. 

There  are  other  cases  to  shew  that  after  an  absolute  pro- 
perty given  to  one,  with  an  unlimited  power  to  dispose  of 
it,  express  or  implied,  a  disposition  by  the  donor  of  so 
much  of  the  property  as  may  not  be  disposed  of  by  the 
donee  or  legatee  to  another,  is  void,  because  of  the  incon- 
sistency, and  the  uncertainty  as  to  what  part  of  the  pro* 
perty  is  intended  to  go  over. 

In  Pushman  v.  Fillitery  3  Ves.  7,  the  bequest  was, 
'^  Lastly,  all  my  household  goods  and  furniture,  plate,  li- 
nen and  china,  ready  money  and  securities  for  money, 
stock  in  trade,  together  with  the  residue  and  remainder  of 
my  personal  estate,  I  give,  &c.  to  my  wife  Mary  Push- 
tnarif  desiring  her  to  provide  for  my  daughter  •dnn  out  of 
the  same,  as  long  as  she  my  said  wife  shall  live;  and  at  her 
decease  to  dispose  of  what  shall  be  l^t  among  my  chil- 
dren, in  such  manner  as  she  shall  judge  proper."  The 
children  claimed  after  the  wife's  death  the  property  so  de- 
vised to  her  against  her  executor.  The  Master  of  the  Rolls 
dismissed  the  bill,  upon  the  ground  that  it  was  an  absolute 
gift  to  the  wife  of  the  whole  property,  to  any  use  she  might 
think  fit;  so  that  she  might  have  made  a  valid  disposition 
in  her  life-time,  of  all,  leaving  nothing  to  pass  by  the  de- 
vise over;  and  no  valid  limitation  oould  be  made  after  such 
an  absolute  power  to  dispose,  coupled  with  an  interest. 
This  I  take  to  be  the  effect  of  that  case. 

Again,  in  Bull  v.  Kingston^  1  Meriv.  314,  the  effect 
of  a  confused  will  is  stated  by  the  Master  of  .the  Rolls,  to 
be  this:  ^^  I  give  to  Charlotte  Williams  the  residue  of 
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1826.     my  estate,  together  with  the  right  of  disposing  of  the  same 
j^wemher.  j^^  ^jy^  except  to  E.  P.;  and  if  she  dies  without  a  will, 
Siddkk    then  I  give  whatever  may  remain  at  her  deaths  to  PFil- 
0^,1^.    UamJiihhy:'     The  Master  of  the  Rolls  proceeds:  "This 
makes  the  whole  iDtelligible  and  consistent     She,  the  tes- 
tatrix, gives  to  Charlotte  fVUliamSy  as  a  married  woman, 
the  right  of  disposing  by  will,  of  the  property  -nested  in 
her,  independently  of  the  control  of  her  husband,  and  she 
intended,  at  the  same  time,  that  if  any  thing  was  left  un' 
disponed  qf  by  herf  it  should  go  to  fVilliam  ^thhy.    But 
this  is  an  intention  which  must  fail,  on  account  ofitt  un- 
certainty.    Charlotte^  therefore,  took  the  absolute  inte- 
rest in  the  property,  which,  as  to  all  the  parts  which  were 
not  specifically  disposed  of  by  her  will,  passed  to  her  hus- 
band, and  from  him  to  the  present  plaintiff,  his  personal 
representative,"     The  contest  was  between  the  husbtindi'^t 
personal  representative  and  William  Jishby^  as  to  a  part 
of  the  property  not  disposed  of  by  the  will  of  Charlotte 
Williams* 

Other  cases  to  the  same  effect  are  to  be  found.      7%e  •St* 
torney  General  v.  Hall,  8  Vin.  Abr.  103,  pi.  50;  where 
the  devise  of  real  and  personal  estate  was,  in  effect,  to  •S. 
and  the  heirs  of  his  body,  and  if  he  should  die  ieaving^  no 
heirs  of  his  body  living,  then  so  much  qf  my  real  and 
personal  estate  as  my  said  son  shall  be  possessed  of  at 
his  deaths  to  the  Goldsmith's  Company.     Here  the  limita- 
tion  as  to  the  personal  property  was  expressly  to  take  ef- 
fect within  the  term  allowed  by  law  for  executory  devises. 
But  it  was  held  to  be  void,  on  account  of  the  power  to  the 
first  taker  to  dispose  of  the  whole,  so  as  to  leave  nothing  to 
go  over  certainly,  if  the  contemplated  event  happened. 
This  case  is  cited  and  approved  by  Lord  Hardwicke,  in 
Flanders  v.  Clarke,  1  Ves.  9;  which  case  was  decided  on 
the  same  principles. 

The  same  doctrine  is  asserted  in  the  case  of  MiUer  v. 
Moor,  8  Vin.  Abr.  248,  pi.  21;  where  a  devise  was  to 
three  daughters  and  their  heirs  and  assigns  for  ever;  and  if 
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they  should  happen  to  die,  and  leave  no  issue  of  their  bo-     1826. 
dies  to  inherit  such  estate,  or  not  be  of  age,  or  make,  no  "^J^^^I^* 
otAer  disposal  thereof  then  to  S.  B,  and  his  heirs  and  as-    Riddkk 
signs,  forever.     This  was  held  to  give  a  fee  simple  to  the    CoiKJon. 
daughters.     This  would  have  been  a  fee  tail  in  the  daugh- 
ters, but  for  the  expression,  **or  make  no  other  disposal 
thereof.  '* 

The  judgment  should  be  aflSrmed. 


4    563 
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Farmers'  Bank^  &c.  v.  Vanmeter. 


1826. 

November. 


A  Court  of  Equily  w\\\  never  injoiu  a  judgment  nt  law,  on  the  ground  Uiat  it    f   /t^t/Sr'       "^ 
would  have  been  reversible  if  the  proper  ttepa  had  been  uken  in  the  Court  *^^  '    TJt^j^m^ 
o(  Law,  but  by  mistake,  a  oonfessioa  of  judgoient  had  bceu  entered.  ^  ^  '  ftn  tK  r 

It  it  no  fraud  in  the  holder  of  a  bill  of  exchange,  to  make  an  arrangement  witl^  y^^     / 

one  of  the  endorsers,  by  which  it  is  agreed  that  the  whole  burthen  shall  bej  ^^^      *  v  ZD 
thrown  upon  the  other  endorsers,  and  that  the  endorser  first  mentioned,  is  U^jJ^    7  •     /^  f 
be  liable  only  in  case  they  should  be.unable  to  pay.  ^  V  *rUf  Mw 

Where  a  bHl  of  exchange  is  presented  to  the  drawee,  who  refuses  to  accept  or/L^  ^ 

to  pay,  notice  need  not  be  given  to  the  endorser,  if  the  bill  was  drawn  and  F'  /       w 
endorsed  for  the  accommodation  of  the  drawer,  with  the  knowledge  of  theyt*  ••^•C* 
endorser,  and  there  was  no  expectation  that  the  bill  would  be  paid  by  the 
drawee. 

One  endorser  has  no  right  to  contribution  against  the  other  endorsers,  whei;^ 
the  several  endorsements  were  made  for  the  accommodation  of  the  ^awer^ 
onlesa  there  is  a  stipulation  to  that  effect.  «/C  i 


m^m^mA^  S^j9f' 


Appeal  from  the  Staunton  Chancery  Court.  The  case 
was  this: 

William  Lane^  drew  three  drafts  on  Bryan  Hamp* 
son  ^  Co.  and  prevailed  on  William  Vanmeter,  James 
Marshallf  and  W.  H,  Triplett  to  endorse  the  same,  in 
the  order  in  which,  their  names  are  here  set  down.  These 
drafts  so  endorsed,  were  discounted  at  the  Ban^,  and  they 

Vol-  IV.  70 
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1826.    were  presented  to  Bryan  Hampaon  fy  Co.y  noted  for  non- 
•^|]j^^[|^*  acceptance,  and  protested  for  non-payment 
Farroert*       The  Bank  brougkt  suits  against  the  drawer  and  endor- 
^^     sers,  and  took  judgment  against  Lane  and  f^finmefer  by 
VftDmeter.  confession.     Lane  proved  insolvent,  and  F^antneter  filed 
a  bill  to  injoin  the  said  judgments.     The  Bank,  Isaac  Ba- 
ker the  Cashier,  James  M.  Marshall  and  fViiUam  £f, 
Triplettf  were  made  defendants. 

The  bill  states  four  grounds  of  relief:  1.  That  the  drafts 
were  drawn  and  endorsed,  purely  for  the  accommodation 
of  Lanty  and  for  the  purpose  of  raising  money  by  dis- 
counting them  at  Bank;  and  therefore,  all  the  endorsers  are 
jointly  bound  to  contribute  their  proportion  in  the  event 
of  Lane^s  insolvency.  2.  That  the  Bank  had  made  a 
fraudulent  agreement  with  Marshall^  one  of  the  endor- 
sers, to  proceed  against  Vanmeter  alone,  upon  the  Bssa- 
ranee  of  the  said  Marshall^  that  he  would  ultimately  see 
•  *^,  *    ^  l\^Q  money  paid,  if  it  could  not  be  obtained  from  Vanme- 

.   .^  .^    .  *\  ^;i  ter,     3.  That  the  judgments  were  entered  by  confession^ 
y-        '    \  y   ^without  any  authority  given  by  Fanme/er  for  that  pur- 
^  .  pose;  and  if  they  had  not  been  so  entered,  he  could  have 

**"  '     defeated  the  plaintiff  at  law.     4,  That  notice  of  protest 
.  .♦•^^^•••••'fc^--was  not  given  to  Vanmeter  or  any  of  the  endorsers. 
*    ,.     /  'tm^' ^      The  Cashier  of  the  Bank  answered,  denying  that  the 
^^    '^  ^^^^^*^ ^judgments  were  confessed  without  authority,  8iLc. 
-    •  Marshall  averred  in  his  answer  that  he  had  no  sus- 

•   t  '  *  picion,  when  he  endorsed  the  bills,  that  it  was  not  intended 

•       •  • 

■«w>^-     •^**>*that  they  should  be  paid  when  at  maturity,  and  that  he 

was  assured,  that  Lane  had  flour  in  Alexandria,  or  on  the 
road,  amply  sufficient  to  discharge  the  said  bills:  that  he 
would  not  have  endorsed  them,  if  he  had  not  believed  that 
they  would  be  paid  when  due,  inevitable  accidents  only 
excepted  As  to  the  charge  of  collusion,  he  admits  the 
statement  in  the  bill  to  be  substantially  true,  and  denies 
that  there  is  any  thing  illegal  in  it* 
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The  injunction  was  granted;  and  at  a  subsequent  day,     1826. 
on  a  motion  to  dissolve,  the  Court  over-ruled  the  motion,  '(J^^!^^ 
and  the  defendants  appealed.   '  Farmers' 

Bank 


■w. 


Nicholas^  for  the  appellants,  Vanmctcr, 

No  Counsel f  for  the  appellee. 

Nicholas^  having  stated  the  case,  was  stopped  by  the 
Court,  and  informed  that  no  argument  was  required  on  that 
side  of  the  question. 

November  28.  Judge  Grsen  delivered  the  opinion  of 
the  Court. 

The  object  of  this  suit  was  to  injoin  three  judgments 
recovered  by  Baker  for  the  use  of  the  Farmers'  Bank, 
against  the  plaintiff  and  Lane.  These  judgments  were  en- 
tered as  confessed  by  those  defendants,  and  were  so  enter- 
ed by  some  mistake;  Vanmeter  never  having  employed* 
counsel,  or  authorised  the  confession  of  judgments. 

There  are  several  grounds  for  relief  asserted  by  the  ap- 
pellee. The  first  is,  that  such  judgments  could  not  have 
been  had,  or  if  had,  would  have  been  erroneous  and  rever- 
sible, if  they  had  not  been  entered  as  by  confession;  the 
actions  being  joint  against  the  drawer  and  endorsers  of  an 
inland  bill  of  exchange,  not  upon  its  face  negotiable  at  any 
of  the  chartered  Banks  of  Virginia.  This  objection  to  the 
form  of  the  actions,  and  the  fact  that  the  judgments  would 
have  been  erroneous  and  reversible,  if  they  had  not  been 
entered  by  mistake,  as  confessed,  can  have  no  weight  in  a 
Court  of  Equity,  There  the  rule  is,  that  whosoever  asks 
equity  must  do  it,  as  a  condition  of  relief;  and  a  judgment 
at  law,  however  obtained,  no  matter  by  what  fraud,  acci- 
dent or  surprise,  is  allowed  to  stand  as  a  security  for  what 
is  justly  due,  whether  that  be  a  part  or  the  whole  of  the 
debt  recovered.     The  enquiry  in  a  Court  of  Equity  is  ne- 
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1 826.    ver,  whether  the  judgment  is  erroneous  or  unduly  obtained ; 

Xwember,  y^^^  whether  it  be  for  a  debt  justly  due  or  not.    If  f^antne* 

F«rmert'  ter  was  responsible  for  these  debts,  in  actions  brought 

^^^      against  him  individually,  he  cannot  complain  in  a  Court  of 

Vannicirr.  Equity,  that  he  is  injured  by  judgments  rendered  against 

him  jointiy  with  another. 

The  next  objection  taken  to  these  judgments,  is  on  the 
merits.  The  plaintiff  alleges  that  the  three  endorsers,  him- 
self, Marshall  and  Triphlt^  were  joint  sureties^  by  virtue 
of  their  endorsement  of  the  bills  drawn  by  Lan€y  and  dis- 
counted at  the  Bank  for  Lane*s  accommodation:  that  each 
was  bound  to  bear  a  due  proportion  of  the  loss,  Ixine  being 
insolvent;  and  that  the  Bank,  who  is  not  charged  with  no- 
tice of  that  fact,  had  colluded  with  Marshall  to  throw  the 
whole  burthen  upon  him,  by  dismissing  the  suit  as  to  Mar- 
shallf  upon  his  agreeing  to  hold  himself  bound  for  the 
debts,  and  to  pay  them  immediately,  if  Lane  and  Fan- 
meter  should  be  unable  to  pay. 

If  all  this  were  true,  and  the  endorsers  were  mutually 
bound  to  each  other  for  contribution,  and  the  officers  of 
the  Bank  had  full  knowledge  of  the  facts,  they  would  have 
been  guilty  of  no  fraud  or  wrong  to  the  plaintifl^  by  mak- 
ing such  an  arrangement  with  Marshall,  and  carrying  it 
into  effect.  The  drawer  and  endorsers  were  severally  lia- 
ble to  the  Bank  for  the  whole  amount  of  the  biUs  in  solido. 
The  Bank  had  a  right  to  pursue  any  one  or  more,  or  all, 
in  several  actions;  and  to  have  coerced  the  payment  of  ^e 
whole  from  either  of  them.  The  legal  or  equitable  rights 
of  securities  to  contribution  among  themselves,  can  never 
affect  the  rights  of  the  creditor,  or  bind  him  to  proceed 
against  each  for  his  proportion  of  the  debt:  unless,  indeed, 
where  the  obligations  of  the  parties  are  in  the  form  of  a 
joint  contract,  in  which  case,  all  must  be  sued  together,  but 
either  may  be  compelled  by  execution  to  pay  the  whole* 

The  remaining  objection  is  also  on  the  merits. 

The  hills  were  presented  before  tliey  were  due,  and  the 
drawee  refused  to  accept;  and  Vanmeter  alleges  that  no 
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notice  was  given  to  him,  he  beiog  the  first  endorser,  either    1826. 
of  the  non-acceptance,  or  non-payment.    This  is  probably  ^J^^^^' 
true,  and  in  the  present  stage  of  the  cause,  must  be  taken  Farro«rs' 
to  be  so.     If  he  was  entitled  to  notice,  he  was  not  liable       ^^ 
to  the  claim  of  the  Bank,  and  would  be  entitled  to  relief;  Vwuncter. 
for,  he  was  precluded  from  making  this  defence  at  law,  by 
the  mistaken  entry  of  judgments  by  confession. 

The  facts,  upon  which  the  question,  whether  Vanmeter 
was  or  was  not  entitled  to  notice,  are  stated  by  himself  in 
his  bill.  He  says,  that  the  bills  were  drawn  and  endorsed 
for  the  accommodation  of  LanCj  the  drawer;  and  for  the 
purpose  of  getting  them  discounted  at  the  Bank:  that  no 
consideration,  whatever,  passed  between  the  parties,  or 
any  of  them;  and  that  there  was  no  expectation  that  they 
ivould  be  paid  hy  the  drawee. 

It  is  a  general  rule,  that  the  drawer  or  endorser  of  a  bill 
of  exchange,  is  discharged  from  responsibility,  unless  he 
has  due  notice  of  the  dishonor  of  the  bill,  by  non-accep- 
tance or  non-paymenf.  This  notice  was  required  origin- 
ally, for  the  purpose  of  enabling  the  party  to  take  prompt- 
ly such  measures  for  his  security,  as  might  be  in  his  power; 
and  it  seems  to  have  been  originally  required  of  him,  if  he 
complained  of  the  want  of  notice,  to  prove,  that  for  the  . 
want  of  it,  he  had  suffered  some  injury.  The  modern 
doctrine,  however,  is  pe^ctly  well  settled,  that  the  law 
implies  an  injury,  from  a  want  of  due  notice;  and  this 
presumption  is  so  strong,  that  in  order  to  repel  it,  proof  is 
required  to  shew  that  it  was  impossible  for  the  party  to 
suffer  any  damage  or  inconvenience.  Thus,  in  the  case  of 
a  drawer;  if  the  bill  be  drawn  without  funds  in  the  hands 
of  the  drawee,  and  the  drawer  had  no  reason  to  expect  that 
the  bill  would  be  accepted;  this  is  considered  as  a  case  in 
which  it  is  shewn  that  no  possible  prejudice  can  result  to 
the  drawer  from  the  want  of  notice;  since  he  knew,  when  he 
drew  the  bill,  that  it  would  devolve  on  him  to  take  it  up, 
as  well  without  as  with  notice  of  its  dishonor;  and  having 
no  reason  to  expect  the  bill  to  be  accepted,  it  cannot  be 
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1826.    supposed  that  he  would  make  any  arrangements  for  putting' 
•^l^;^*^-  funds  in  the  hands  of  the  drawee  to  Uke  it  up.      But,  li 
FarmnV  the  drawer,  without  funds  in  the  hands  of  the  drawee,  hw$ 
^"*^     any  just  ground  to  believe  that  the  bill  will  be  accepted, 
Ymometer.  ^^  ought  to  have  notice;  for  in  that  case,  it  is  to  be  pre- 
sumed that  he  will  so  arrange  his  funds  as  to  place  the 
means  of  paying  the  bill  at  maturity,  in  the  hands  of  the 
drawee.     Such  arrangements,  if  unnecessary  and  fruitless, 
would  be  prejudicial  to  the  party;  and  to  enable  him  to 
avoid  this  mischief^  immediate  notice  should  be  given. 

The  case  of  an  endorser  is  still  stronger  than  that  of  a 
drawer;  for  he  has,  in  general,  a  right  to  resort  to  the  draw- 
er for  indemnity,  and  to  enable  him  to  assert  this  right  with 
the  greatest  possible  effect,  he  ought  to  have  immediate  no* 
tice.  But,  even  as  to  an  endorser,  a  case  may  occur,  in 
which  it  may  be  shewn  to  be  impossible  for  him  to  suffer 
any  inconvenience  for  the  want  of  notice.  As  in  the  case 
of  a  note  endorsed  by  the  payee  for  the  accommodation  of 
the  drawer,  who  should  place  in  the  hands  of  the  endorser 
funds  sufficient  to  discharge  it  The  latter  would  not  be 
entitled  to  notice  of  the  non-payment;  because  he  could 
not  possibly  suffer  any  damage  by  the  failure  to  give  him 
notice,  Camay  v.  Da  Costa^  1  Esp.  Kep.  303;  since  the 
only  purpose  of  a  notice,  would  be,  to  inform  him  of  the 
necessity  of  resorting  to  the  drawer  for  indemnity,  which, 
in  this  case,  is  unnecessary,  as  he  already  has  that  indem- 
nity in  his  hands. 

With  the  exception  of  the  cases,  in  which  it  can  be 
shewn,  that  they  could  not,  by  possibility,  suffer  an  injury 
by  the  failure  to  give  them  notice,  the  drawer  and  endor- 
ser have  in  all  cases  a  right  to  strict  notice,  unless  they 
waive  that  right,  or  forfeit  it  by  their  own  fraud.  I  do 
not  find  this  ground  of  fraud,  very  distinctly  laid  down  as 
a  reason  for  dispensing  with  the  necessity  of  notice.  But, 
there  are  many  cases  in  which  it  appears  to  have  been  the 
sole  ground  of  the  judgment,  and  in  which,  the  principle 
is  distinctly  alluded  to. 
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In  De  Bert  v.  Jitkinson^  2  H.  Black.  Rep.  336,  the  en-  1826. 
dorscr  of  a  note  for  the  accommodation  of  the  drawer,  J^^^J!.^^' 
who  knew  that  he  was  insolvent,  was  held  not  to  be  enti-  Farmen' 
tied  to  notice  of  non-payment.  If  this  case  proceeded  v? 
upon  the  supposition,  that  the  knowledge  of  the  drawer^s  Vanmctcr. 
insolvency  made  it  impossible  that  the  endorser  could  suf- 
fer any  injury  for  the  want  of  notice,  then  it  contradicted 
many  other  cases,  in  which  it  has  been  determined,  that 
the  insolvency  of  the  acceptor,  whether  he  accepted  for 
the  accommodation  of  the  drawer  or  of  himself,  did  not 
dispense  with  the  necessity  of  notice;  for,  it  is  not  impossi- 
ble to  procure  payment  from  an  insolvent  man,  through 
his  friends  or  otherwise;  and  the  drawer  is  entitled  to  no- 
tice, in  order  to  enaUe  him  to  take  this  chance.  The  draw- 
er of  the  note  in  this  case,  was  in  the  situation  of  an  ac- 
ceptor, for  his  own  accommodation;  and  the  endorser,  in 
the  situation  of  the  drawer  of  the  bill  so  accepted.  If  it 
was  decided  upon  the  ground  of  fraud,  the  decision  was 
equally  objectionable;  for,  no  fraud  or  imposition  was  prac- 
tisied  on  the  holder,  since  he  got  the  security  of  the  very 
nam^s,  which  he  expected  to  get  when  he  contracted. 
This  case  has  been  virtually  over-ruled  in  Frenches  exW, 
v.  Bank  of  Columbia^  4  Cranch,  161.  I  mention  it  on- 
ly to  shew,  that  Lord  Ellenborougk  considered  it  as  de- 
cided on  the  ground  of  fraud;  and  upon  the  authority  of 
that  case,  decided  Sisson  v.  Thomlinson,  Selw.  N.  P. 
324,  n.  31;  in  which  he  ruled,  that  when  an  endorser  had 
not  given  any  consideration  for  a  bill^  and  knew  at  the 
time  that  the  drawer  had  not  any  effects  in  the  hands  of 
the  drawee,  he  was  not  entitled  to  notice  of  non-payment. 
In  this  case,  the  decision  could  not  have  been  founded  up- 
on the  principle  that  the  endorser  could  not  suffer  any  de- 
triment for  want  of  notice,  since  it  was  a  bill  accepted;  and 
although  none  of  the  parties  had  given  any  value,  and  it 
was  to  all  the  parties  an  accommo4ation  bill;  yet  the  en- 
dorser had  a  right,  if  he  paid  it,  to  resort  to  theacceptor; 
a  right,  which  might  have  been  rendered  of  no  avail;  for 
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1826.    the  want  of  timely  notice  of  non-payment.      The  odIj 
•J^^^T^I^'  ground,  upon  which  this  case  was  decided,  was,  the  fraud 
Fh  '.e^v  upon  the  public,  practised  by  the  endorser,  by  endorsioff 
„^       a  bill  which  he  knew  to  be  drawn  without  fuDds*     Tbii 
YuioMter.  ^^^  ^raa  totally  different  from  that  of  an  insolvent's  note, 
endorsed  for  his  accommodation;  the  holder  of  which  got 
all  he  contracted  for.     Every  drawer  of  a  bill,  virtually 
represents  to  all  dealing  for  it,  that  it  is  drawn  upon  suffi- 
cient funds.     The  holder  deals  upon  the  faith  that  he  shall 
have  the  additional  security  of  the  drawer;  and  if  he  fails 
in  this,  he  is  disappointed  by  the  fraud  of  the  drawer;  and 
if  the  endorser,  with  a  knowledge  of  the  facts,  endorsed 
for  the  purpose  of  promoting  the  object  of  the  drawer,  he 
would  be  a  participator  in  the  fraud.     If,  therefore,  in  Sis* 
son  V.  Thomlinsonj  the  bill  had  not  been  accepted,  there 
would  have  been  better  reason  to  hold,  that  the  endorser 
was  not  entitled  to  notice;  for,  that  would  have  corrobora- 
ted the  presumption,  that  the  endorser  knew  that  the  bill 
was  not  only  not  drawn  upon  funds;  but  also,  that  it  would 
not  be  accepted.    So  that  the  holder  would  be  disappointed 
in  the  expectations  raised  by  the  fraudulent  misrepresenta- 
tions of  the  drawer  and  endorser.     Neither  would  the  en- 
dorser, in  that  case,  have  any  acceptor  to  resort  to;  nor 
could  he  claim  against  any  one  but  the  drawer.     If  he 
knew  that  the  bill  would  not  be  accepted,  then  he  knew 
the  necessity  of  looking  to  the  drawer  from  the  moment 
he  endorsed;  and  therefore,  wanted  no  notice  to  put  him  on 
his  guard.     The  bill,  however,  being  accepted,  the  holder 
got  all  he  contracted  for;  and  the  fact  of  acceptance  indi- 
cated, that  although  the  endorser  knew  that  the  drawee  had 
no  funds  of  the  drawer,  he  had  reason  to  expect  an  accep- 
tance, and  would  be  entitled  to  notice.     In  such  a  case,  the 
holder  can  hardly  be  said  to  be  deceived  or  defrauded. 
The  actual  decision  of  this  case  cannot  be  supported,  but 
upon  the  ground,  that  if  the  endorser  acted  in  the  begin- 
ning with  an  intent  to  deceive  others^  he  cannot  insist  up- 
on notice^  even  if  no  one  be  deceived. 
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In  Brown  8f  al,  v.  Massey^  15  East.  216,  It  was  held^    1826. 
that  when  a  bill  was  drawn,  accepted  and  endorsed  by  seve-  y^^>^-^/' 
ral,  for  the  accommodation  of  the  last  endorser,  and  the    Farmert* 
acceptor  had  no  effects  of  the  drawer  in  his  hands,  but  that        ^° 
fact  was  unknown  to  one  of  the  endorsers,  who  was  the  Vanmeter. 
defendant,  he  was  entitled  to  notice  of  the  non-payment^ 
having  a  right  to  resort  to  the  last  endorser  for  indemnity. 
This  case  seems  to  turn  upon  the  bona  fides  of  the  endor- 
ser.    If  he  had  known  the  fact  that  there  were  no  funds  in 
the  hands  of  the  drawee,  he  would  probably   have  been 
considered  as  having  participated  in  the  fraud  of  putting 
a  bill  purely  for  accommodation,  into  circulation. 

In  Leaeh  v.  Hewitt^  4  Taunt.  731,  the  defendant  had 
endorsed  a  bill  for  the  accommodation  of  a  third  person^ 
whose  name  was  not  on  it.  The  bill  purported  to  be  drawn 
by  one  firm,  which  had  na  existence,  and  accepted  by  ano- 
ther fictitious  firm;  but  this  was  unknown  to  the  endorser. 
The  instruction  of  Mansfield^  Justice,  to  the  jury,  after- 
wards approved  of  by  the  Court,  was,  that  the  endorser 
was  entitled  to  notice,  if  he  was  not  privy  to  the  fraud. 
If  the  endorser  in  that  case,  had  been  privy  to  the  fraud, 
he  would  not  have  been  entitled  to  notice.  Not  being 
privy,  he  was  entitled  to  claim  against  the  person,  for  whose 
accommodation  he  had  endorsed;  and  the  want  of  notice 
might  have  impaired  his  remedy. 

These  cases  are  referred  to,  for  the  purpose  of  shewing 
that  an  endorser,  who  unites  with  the  drawer  to  deceive 
the  holder,  by  representing  a  bill  as  one  that  will  probably 
be  accepted,  with  a  knowledge  that  it  will  not,  is  guilty  of 
a  fraud,  which  deprives  him  of  the  right  to  insist  upon 
notice.  The  principle,  although  perhaps  pushed  too  far  in 
its  practical  application  in  some  of  those  cases,  is  just.  If 
a  bill  were  drawn  upon  a  fictitious  person,  and  was  endor- 
sed with  a  full  knowledge  of  that  fact,  for  the  purpose  of 
enabling  the  drawer  to  raise  mon'ey  by  gating  it  discount- 
ed, it  could  not  for  a  moment  be  doubted,  that  the  holder 
could  recover  against  the  endorser,  without  giving  him  no- 
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1826.    tice  that  he  applied  at  the  place  to  which  the  bill  was  di- 
jsTwember.  ^^^^^^  ^^^  found  DO  person  to  present  it  to,  answering  the 
'SCw  description  of  the  bill.     This  would  be  a  gross  and  palpa- 
^■"*^'     ble  fraud,  in  both  drawer  and  endorser.    I  can  perceive  no 
VftDmeter.  difference  between  that  case,  and  one  in  which  the  bill  was 
drawn  and  endorsed,  with  full  knowledge  on  the  part  of 
the  endorser,  that  the  drawer  not  only  had  no  funds  in  the 
hands  of  the  drawee,  but  that  he  had  no  right  to  draw  up- 
on him,  or  reason  to  expect  that  he  would  accept;  except 
that  in  one  case,  the  non-existence  of  the  nominal  drawee 
would  be  complete  proof  of  the  fact,  that  there  was  no  ex- 
pectation, or  ground  for  expectation,  that  the  bill  would  be 
accepted;  and  in  the  other,  it  might  be  fairly  inferred,  in 
the  absehce  of  proof  to  the  contrary,  that  the  endorser, 
from  the  representations  of  the  drawer  or  otherwise,  did 
bona  fide  expect  that  the  bill  would  be  accepted;  an  in- 
ference which  it  might  be  difficult,  and  almost  impossible, 

to  disprove. 

But,  the  case  under  consideration,  is  precisely  the  case 
last  supposed,  and  the  proof  is  full.  Vanmeter^  in  his  bill 
sworn  to,  states  that  the  bills  were  drawn  and  endorsed  for 
the  accommodation  of  the  maker,  for  the  purpose  o£  pro- 
curing a  discount  at  the  Bank;  and  that  there  was  no  ex- 
pectation that  they  would  be  paid  by  the  drawee;  and  the 
answer  of  the  Bank,  sworn  to  by  the  Cashier,  states,  that 
if  the  facts  so  stated  by  plaintiff,  had  been  known  to  them, 
they  would  not  have  discounted  these  bills.  I  think  this 
was  a  fraud  upon  the  Bank,  and  that  Fanmeier  was  there- 
fore entitled  to  no  notice. 

It  is  not  necessary  to  enquire  whether,  if  Vanmeler 
would  have  had  a  right  to  claim  contribution  from  the  other 
endorsers,  if  they  had  had  due  notice  of  the  non-accep- 
tance or  non-payment,  he  was  therefore  entitled  to  notice, 
in  order  that  he  might  give  them  notice,  and  so  secure  his 
recourse  against  them.  For,  he  had  no  right  to  claim  cod- 
Iribution  from  them.  There  was  no  agreement  amongst 
them,  that  each  should  bear  a  part  of  the  loss  as  joint  sure- 
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lies,  either  expressed  or  to  be  implied  from  the  circumstan*     1826. 
ces  of  the  C3se,  but  the  contrary.     Each  of  the  endorsers  "^^^l^^^^' 
defendants,  deny  that  there  was  any  such  agreement,  and    Farmers' 
say,  that  although  they  endorsed  for  the  accommodation      ^" 
of  LanCj  they  did  so  under  the  full  persuasion  that  the  bill  Vonmeter. 
would  be  accepted  and  paid.     I  at  one  time  doubted,  whe- 
ther several  endorsing  for  the  accommodation  of  another, 
ought  not  to  be  considered  as  joint  sureties,  and  bound  to 
contribution  amongst  themselves.    But,  I  am  satisfied,  that 
this  cannot  be  the  effect  of  such  a  transaction,  unless  there 
be  a  stipulation  to  that  effect.     Sureties  may  bind  them- 
selves severally  in  succession;  so  that  each  may  be  a  supple- 
mental surety,  in  respect  to  another.    Crayihorne  v.  Switi" 
burnCy  14  Ves.  160.     In  this  case,  they  have  bound  them- 
selves by  an  instrument,  the  legal  effect  of  which  is  to  sub- 
ject them,  in  respect  to  each  other,  in  succession  in  the  or- 
der in  which  they  endorsed;  and  they  must  be  taken  to 
have  intended  to  be  bound  according  to  the  legal  effect  of 
the  instrument,  until  the  contrary  appears.     If  several  en- 
dorsers, in  such  circumstances,  were  liable  to  contributioo 
as  a  matter  of  course,  the  books  would  have  teemed  with 
cases  on  the  subject.     But,  I  cannot  find  that  the  question 
has  ever  been  raised. 

The  order  refusing  to  dissolve  the  injunction  upon  th^ 
merits,  must  be  reversed,  and  the  injunction  dissolved. 
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1826.  M'Kay  V.  HiTE^s  Cxecators* 

A  ptrfjT  appeiHng  from  Mi  order  (UMoilvifif  an  bjiinetion  can  onJj  he  nqwni 
to  give  teeurkj  to  peKorro  the  deeree  of  the  loferior  Court,  and  to  pa;  ik« 
costt  and  damages  awarded  in  the  Ap^iellate  Coart,  if  the  ileeree  abAU  faeif- 
firnied. 

Qu^re,  whmher,  where  hond  and  leearitj  have  heen  given  to  peHbrm  the  de* 
cree  of  the  Court  below,  and  fiuther  aeeority  is  required  in  the  Ap^eUate 
Court,  which  the  party  cannot  give,  tlie  Mirety  in  the  first  bond  is  diachargeti ' 

This  was  an  appeal  from  the  Winchester  Chancery  Courts 
from  an  order  dissolving  an  injunction.  The  appellant  had 
obtained  an  injunction,  which  was  afterwards  dissolFed, 
and  appealed,  giving  an  appeal  bond  in  the  penalty  of 
$  6000.  The  Court  of  Appeals,  upon  motion  of  the  appel- 
lees, required  further  security,  and  in  a  larger  su/d. 

Johnson^  for  the  appellant,  moved  the  Court  to  set  aside 
their  former  order,  and  to  permit  the  appellant  to  appeal, 
upon  giving  bond  and  security  in  a  sum  sufficient  to  cover 
merely  the  costs  and  damages  awarded  here,  an^  to  per- 
form the  decree  of  the  Court  below. 

November  29.  Judge  Coalter  delivered  his  opiDion, 
in  which  the  other  Judges  concurred. 

Since  the  order  made  in  this  cause  at  a  former  term,  re- 
quiring the  appellant  to  give  better  security  than  had  be- 
*fore  been  given,  to  prosecute  this  appeal,  and  in  a  larger 
sum,  which  was  made  in  haste,  and  in  which  the  question 
was  not  made  or  considered,  whether  a  party  appealing 
from  an  order  dissolving  an  injunction,  was  bouod  to  give 
security  for  the  payment  of  the  debt,  as  on  the  grant  of  an 
original  injunction,  that  question  has  been  solemnly  consi- 
dered by  the  Court,  and  it  has  been  decided  that  such  an 
appeal  must  be  allowed  on  the  appellant  giving  security 
merely  to  perform  the  decree  of  the  Inferior  Court,  and  to 
pay  costs  and  damages  awarded  here,  if  the  decree  shall  be 
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affirmed.     This  will  be  a  small  sum  sufficient  to  cover  the    1826. 
costs  in  the  Court  belbi^.  ^ox^n6«-. 

In  this  case,  the  appellant  had  entered  into  bond  with 
surety,  in  the  penalty  of  216000;  perhaps  ten  times  the  sum 
necessary  for  that  purpose,  conditioned  as  above  stated.  It 
is  possible  the  security  originally  given  will  not  be  object- 
ed to  as  sufficient  for  the  purposes  above.  If  it  is,  the 
Court  will  hear  the  appellants  on  that  point.  But  the  ap- 
pellant petitioned  to  be  permitted  to  appeal,  on  giving  se- 
curity for  costs  here,  under  the  late  Act  of  Assembly.  This, 
it  is  presumed,  he  would  not  have  done,  but  for  the  large 
sum,  in  which  this  Court,  by  mistake,  required  him  to  en- 
ter into  bond.  That  order  must,  therefore,  be  set  aside; 
so  that  the  appeal  will  stand  on  the  bond  first  given,  unless 
that  is  now  objected  to  as  aforesaid. 

That  order  must  also  be  set  aside  for  another  reason. 
This  Court  is  not  perfectly  satisfied,  on  re-consideration, 
that  an  appeal  can  be  taken  under  the  act  aforesaid,  after 
tn  appeal,  on  bond  being  given  to  perform  the  decree  be- 
low, when  further  security  is  required  here,  which  the 
party  cannot  give;  in  consequence  of  the  possibl^  effect,  that 
in  this  way,  even  the  security  given  may  be  discharged;  a 
question,  which  this  Court  wishes  to  keep  open  for  more 
deliberate  consideration,  whenever  It  shall  arise. 
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182(J.      "•*  Knight  v.  Yarborough. 

Wbere  ao  tppoiDtment  is  made,  ki  porraaBee  of  a  general  power  sot  pn. 
■eribing  the  imdt  of  appointment,  it  mutt  be  made  in  soch  n  waj  at  vodd 
paM  the  title,  if  the  propertj  belonged  tn  the  peraon  making  the  appont* 
mcnt. 

Therefore,  where  an  appointment  \%  made  of  tlarea,  under  aueh  a  general  pow- 
er, by  an  oral  declaration  that  the  trottee  gives  them  to  the  appointee,  vicb- 
out  a  delivery  of  poasesaion,  the  appointment  is  void. 

Where  an  appointment  is  made  to  aeveral  persons  at  different  times,  or  in  use- 
i]ual  portions,  and  a  residue  of  property  is  left  unappo'mted  ;  the  appoatea 
shall  be  allowed  to  partietpate  in  the  nnappointed  surplus,  upon  brn^i!^ 
the  value  of  their  several  appointments,  at  the  time  they  -mere  made,  iotoac 
eottot,  without  aooonnting  for  interest,  profiu  or  increaae,  since  they  received 
their  several  appointaaents. 

But  the  appointees  must  aooount  for  interest,  profiu,  ke.  after  the  death  rftht 
truetee  hannj  the  power  ^  appointment,  before  they  can  participate  to  the 
unappointed  surplus. 

An  executor  may  make  a  valid  sale  of  his  teatator's  effeets,  whether  tbej  be 
necessary  for  the  payment  of  debu  or  not,  if  there  is  no  finad  or  eoUusioQ  m 
the  purchaser. 

This  is  the  same  case  reported  in  Crilm.  Rep.  21.  The 
questions  now  made  arose  out  of  the  interpretation  of  the 
decree  rendered  in  that  case,  by  the  Chancellor.  The  par- 
ticulars of  that  decree,  and  the  relation  of  the  several  par- 
ties,  may  be  found  by  referring  to  that  report  They  are 
not  necessary  here. 

Leigh,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

December  5.     Judge  Green  delivered  his  opinion. 

The  first  objection  taken  to  the  decree  appealed  from  is, 
that  it  affirms  the  appointment  to  Nancy  H,  Knight  of 
four  slaves,  Ned,  Matt,  Belinda  and  her  child,  to  be  va- 
lid; and  this  objection  is  well  founded.  To  the  validity 
of  an  appointment  in  pursuance  of  a  general  power,  not  pre* 
scribing  the  mode  of  appointment,  it  is  necessary  that  it  be 
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n)ade  in  such  a  way,  as  wouldy  if  the  property  belonged  to    1826. 
the  person  making  the  appointment,  effectually  pass  histi-      ^ 
tie.     In  this  case,  the  only  proof  of  the  appointment  is, 
that  Nancy  H.  Knight^  a  married  woman,  separated  from 
her  husband,  lived  with  Mrs.  Walton^  her  grand-mother, 
before  and  after  her  divorce,  and  until  her  grand-mother's 
death:  that  when  information  of  the  divorce  was  received 
in  1812,  Mrs.  Walton  observed  to  a  witness,  as  he  6e- 
tieves  in  the  presence  of  Mrs.  Knight  y  "that  she  had  here- 
tofore conveyed  certain  negroes,  to  wit:  Belinda  and  her 
child,  Matt^  Elsey^  and  a  boy  named  Ned^  to  trustees  for 
the  benefit  of  the  said  Nancy  ;  but  now,  in  consequence  of 
the  law  aforesaid,  I  give  them  directly  to  Nancy,     They 
are  now  hers."     There  was  no  delivery  of  possession  to 
Mrs.  Knight 9  nor  does  it  appear  that  she  ever  exercised 
any  act  of  ownership  over  the  slaves;  nor  is  there  any  fur- 
ther account  given  of  the  existence  of  the  deed  of  trust  spo- 
ken of.     And  in  Mrs.  Walton^s  will,  whilst  she  gives  to 
several  of  her  descendants,  property  specified  by  name,  and 
adds  that  it  is  the  same  before  given  to  them,  she  gives 
these  negroes  to  Nancy  H,  Knight^  without  intimating 
that  she  had  given  them  to  her  before.  « 

Independent  of  the  Act  of  Assembly,  I  should  think  that 
such  a  transaction  did  not  amount  to  a  gift,  but  only  to  a 
declaration  of  an  intention  to  give  at  a  future  period.  The 
Act  of  Assembly,  however,  declares  that  no  parol  gift  of 
slaves  shall  pass  any  estate  in  them,  if  the  donor  has  con- 
tinued in  possession,  or  unless  the  slaves  have  come  to  the 
actual  possession  of  and  remained  with^  the  donee.  This, 
if  it  was  intended  to  be  a  gift  or  appointment,  was  there* 
fore  void. 

Another  objection  taken  to  the  decree  is,  that  it  does  not 
conform  to  the  former  decree  of  the  Court  of  Appeals,  in 
respect  to  the  manner  in  which  the  valid  appointments 
made  by  Mrs.  fValton^  were  to  be  accounted  for  by  the 
appointees,  if  they  claimed  to  participate  in  the  subjects 
which  were  unappointed.     The  declaration  of  the  decree 
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1826.    of  the  Court  of  Appeals  on  that  point,  was.  that  such  par- 
\^^^^^  ties,  to  whom  valid  appointments  had   been   made,  could 
not  claim  any  part  of  the  unappointed  subject^  «<  without 
bringing  into  account  the  subject  so  appointed;"  equalitj 
being  the  rule  adopted  by  the  Court,  in  such  cai»es.      The 
Chancellor  understood  this  part  of  the  decree  as  directisg 
that  the  parties  liable  to  account,  should  account  for  the 
value  of  the  property  appointed,  as  it  was  at  the  tiroe  of 
the  appointment;  and  in  this  I  think  he  was  rip^ht.      If  the 
Court  of  Appeals  had  intended  to  decide,  that  the  appointee 
should  be  placed  in  the  same  situation  as  if  he  renounced 
the  appointment  altogether,  so  that  the  property  was  to  be 
considered  as  always  continuing  a  part  of  the  estate,  thev 
would  have  directed  that  the  property  and  its  increase,  re- 
maining in  kind,  should  be  brought  into  the  distriburioo, 
and  the  party  held  to  account  for  what  he  had  dispoaed  of, 
so  as  that  it  could  not  be  returned  in  kind.     But  ihey  di- 
rect that  the  whole  subject  appointed  should  be  accounted 
for,  without  regard  to  the  circumstance  whether  it  remained 
in  kind  or  not.     The  Court  did  not  intend  to  prescribe  the 
manner  of  accounting,  but  to  leave  that  to  be  done  upon 
4he  ordinary  principles  applicable  to  such  and  analogous 
cases. 

In  T^ses  of  intestacy,  when  one  of  the  children  haa  been 
advanced,  if  he  chooses  to  bring  his  advancement  into 
hotchpotf  he  does  not  thereby  renounce  his  title,  but  re- 
tains it,  and  is  entitled  to  have  so  much  of  the  intestate^s 
estate  as  will,  with  what  he  has  already  received,  make  his 
part  equal  to  that  of  the  other  children;  and  In  such  case, 
his  advancement  is  valued  at  what  it  was  worth  at  the  time 
it  was  made;  which  value  is  added  to  the  distributable  fund, 
without  interest  or  any  account  for  pro6ts.     This  was  the 
rule  adopted  in  Beckwith  v.  Butler^  1  Wash.  224,  and 
has  been  adopted  also  in  Massachusetts  and  Pennsylnnia; 
and  this  seems  to  be  the  rule  in  England. 

In  Kircudbright  v.  Kircudbright^  8  Ves.  51,  it  was 
held  that  an  annuity  granted  by  the  father  to  a  son,  was  to 
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be  brought  into  hotchpot  dX  its  value  at  the  time  it  was  1826. 
granted;  or  that  the  son,  at  his  election,  might  account  for  ^^^^'*^' 
the  sums  actually  received  under  the  grant;  and  I  think 
the^e  decisions  are  founded  on  the  best  reasons.  By  the 
advancement,  the  property  vests  in  the  donee,  and  it  is  af- 
terwards at  his  risque.  The  profits  and  increase  are  the 
profits  and  increase  of  his  own  property;  and  the  donor 
can  only  be  considered  as  having  parted  with  the  real  value 
of  the  thing  when  given.  If  the  property  perishes,  or  in 
any  way  depreciates  in  value,  it  is  the  loss  of  the  donee. 
He  accounts  for  the  value  when  received,  because  he  has 
taken  so  much  out  of  the  estate  of  the  donor.  The  inter* 
edt,  profits  and  increase,  never  were  a  part  of  the  estate  of 
the  donor.  They  are  in  all  cases  the  fruits,  in  part  at  least, 
of  the  care  and  attention  of  the  owner;  and  if  any  expense 
is  incurred  in  securing  them,  it  falls  upon  the  owner  of  the 
property.  It  is  a  fundamental  principle,  that  the  person 
who  has  the  title  to  property,  bears  the  loss  arising  from 
its  destruction  or  deterioration,  and  is  entitled  to  its  in- 
crease and  profits.  This  rule,  in  cases  of  advancement  and 
intestacy,  and  in  all  cases  falling  within  the  same  reason, 
is  just  and  equal.  Advancements  are  generally  made  to 
enable  the  child  to  engage  with  advantage,  at  the  proper 
age,  in  the  occupation  by  which  he  expects  to  make  his 
living.  If  each  child  is  advanced  at  the  same  age,  to  the 
same  amount,  each  is  advanced  equally,  although  one  be 
advanced  twenty  years  before  the  other;  each  having  the 
same  capital  advanced  for  his  establishment  in  life.  If  the 
eldest  son,  in  such  case,  had  to  account  to  the  youngest  ^on, 
in  the  partition  of  the  residue  of  their  father's  estate,  for 
the  interest,  increase,  and  profits,  of  the  money  or  proper- 
ty advanced  to  him,  he  would,  in  efleet,  be  giving  to  his 
younger  brother  a^  moiety  of  the  fruits  of  his  care,  labor 
and  expense,  in  the  management  of  the  fund  advanced  to 
him.  The  general  rule,  although  it  does  not  give  an  equa- 
lity in  amount,  at  the  time  of  the  final  distribution,  if  we 
take  into  the  consideration,  the  interest,  profits,  and  in- 
Vol.  rv.  12 
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1826.    crease  of  the  advancement;  yet  it  j?ives,  as  nearly  as  anj 
Dfcember.  ^^^^^^\  ru|e  can  f^ive,  an  equality  of  benefit,  consideHag 
the  circumstances  of  the  parties.     To  attempt  a  more  per- 
fect equality,  by  takinj;  into  the  estimate  the  interest,  pro- 
fits and  increase  of  the  property,  in  part  or  in  whole,  ac- 
cording to  the  circumstances  of  each  particular  case,  would 
be  attended  with  great  difficulty  and  uncertainty,  and  be 
the  source  of  infinite  litigation.     For  this  reason,  by  the 
custom  of  London,  a  daughter  advanced  in  marriage,  do 
matter  to  what  amount,  is  considered  as  fully  advanced, 
and  barred  from  claiming  any  benefit  of  the  orphanage 
part,  unless  the  father  declare,  in  writing,  the  amount  of 
the  advancement,  so  that  it  may  appear  what  sum  i^  to  be 
brought  into  hotchpot.     Civil  v.  Rtch^  Vem.  216. 

It  is  said,  however,  that  this  is  not  like  the  case  of  ad- 
vancement and  intestacy,  but  rather  like  the  case  of  a  lega- 
cy to  be  equally  divided  among  the  legatees;  the  parties  to 
whom  valid  appointments  have  been  made,  as  weUas  the 
others,  claiming  under  the  will  of  fValton;  and  that  in  case 
of  such  a  legacy,  if  the  executor  delivered  to  any  one  of  the 
legatees  any  portion  of  the.property,  l)efore  a  division  was 
made,  the  proi>erty,  and  its  increase  and  profits,  mu5t  be 
brought  into  the  division.  This  is  true,  because  such  t 
delivery  by  the  executor  could  not  give  a  title  to  the  lega- 
tee, to  the  property  so  delivered.  U  would  remain  a  part 
of  the  original  fund,  to  which  each  legatee  was  equally  en- 
titled, and  its  profits,  and  increase,  would,  therefore,  be  a 
part  of  the  common  fund;  and  if  it  perished,  it  would  be  a 
loss  to  the  joint  fund,  unless  it  perished  by  the  default  of 
the  legatee  to  whom  it  was  delivered. 

But,  in  this  case,  the  parties  were  not  entitled  to  an  equal 
partition,  nor  to  have  their  proportions  at  the  same  time. 
Mrs.  Walton  was  empowered  to  vest  the  legal  title  to  any 
part  of  the  property,  in  any  one  of  the  objects  of  appoint- 
ment, at  any  time  before  her  death,  by  an  appointment  at 
her  pleasure,  no  matter  how  unequal,  so  that  it  did  not  ex- 
ceed the  bounds  of  a  reasonable  discretion.     She  was,  in 
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fact^  put  into  the  place  of  the  testator,  and  authorised  to  1826. 
make  such  advancement  within  reasonable  limits,  as  he  ^^' 
might  have  made  if  in  life,  and  to  have  the  same  efiect  as 
if  he  had  himself  made  them,  to  pass  the  legal  title  subject 
to  account,  in  the  same  way  as  if  they  had  been  made  by 
him,  and  he  had  died  intestate,  or  had  directed  an  equal 
division  of  the  residue,  those  who  had  received  advance- 
ments accounting  for  them,  if  they  claimed  to  participate 
in  the  residue,  as  if  he  had  died  intestate.  This  case  is, 
therefore,  substantially  the  same  as  the  case  of  advance- 
ments and  intestacy. 

Whilst  the  Court  of  Chancery  rightly  decided,  that  the 
parties  to  whom  valid  appointments  vl^ere  made,  if  they 
claimed  to  participate  in  the  unappointed  residuum,  were 
bound  to  account  for  the  value  of  the  subject  so  appointed, 
as  it  was  at  the  time  of  appointment,  the  decree  is  erro- 
neous in  not  requiring  them  to  account  for  intei:est  on  that 
value,  from  the  death  of  Mrs.  Walton.  At  that  time,  the 
rights  of  the  parties  to  the  unappropriated  residuum,  and 
an  account  of  the  subjects  appointed,  according  to  their 
value  when  appointed,  accrued  and  vested.  The  appoint- 
ees were  then  entitled,  subject  to  such  accountability,  to  a 
portion  of  that  residuum,  and  are  of  course  entitled  to  par- 
ticipate in  the  subsequent  profits  and  increase  of  the  pro* 
perty  composing  that  residuum.  They  ought,  therefore, 
to  account  for  interest  on  the  value  of  the  subjects  appoint- 
ed, from  that  time.  That  value  is  to  be  considered  as  a 
part  of  the  residuum,  to  be  distributed  at  that  period. 

There  is  another  error  in  the  decree  of  the  Court  of 
Chancery,  which  n>ay  affect  the  interests  of  the  parties 
very  materially,  in  the  distribution  of  the  fund  in  question. 

The  effect  of  the  original  decree  of  the  Court  of  Appeals, 
was,  that  any  appointment  made  by  Mrs.  fVattoUi  when- 
ever made,  or  however  unequal,  was  valid,  if  enough  was 
left  to  give  to  every  other  object  of  appointment  a  reason^ 
able  share;  a  rule,  which  left  a  considerable  latitude  of  dis- 
cretion, as  the  testator  intended^  to  Mrs.  Walton^  both  as 
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1626.    to  the  time  and  value  of  the  appointments.     This  TtaaoH- 
'''*'*'"*^*  ahU  thatt  was  to  be  judged  of,  whether  the  af^XHatment 
was  made  to  a  child  or  grand-child,  by  looking  to  the  whole 
number  of  children  to  share  in  the  fund,  whether  they  were 
dead  or  alive  at  the  time  of  the  appointoient;  the  graod-cfail* 
dren  representing  their  deceased  parents,  and  entitled  to 
such  reasonable  share,  as  their  parents,  if  alive^  would  have 
been  entitled  to,  to  be  reasonably  divided  amongst  theoif 
according  to  Mrs.   WcdtorCi  discretion,  fairly  exereised. 
So  that  an  appointment  made  to  a  grand-child,  after  the 
death  of  his  parent,  was -not  only  to  conform  to  this  rale,  as 
to  its  amount,  in  respect  to  what  would  be  reasonable,  io  re- 
lation to  his  parent  and  the  other  children;  but  in  respect  to 
what  would  be  reasonable  in  relation  to  the  interest  of  the 
brothers  and  sisters  of  the  appointee,  in  the  division  of  the 
reasonable  share  of  the  parent  amongst  his  or  her  ebildren. 
Upon  these  principles,  the  question  whether  any  appoint- 
ment was  valid  or  not,^  could  only  be  determined  by  consi* 
dering  its  value  at  the  time  it  was  made,  in  reference  to  the 
value  of  what  remained  to  satisfy  the  reasonable  share  of  all 
others  entitled.    If  the  appointment  was  upon  these  princi- 
pies,  good,  when  made,  no  sQbsequent  increase  in  the  raloe 
of  the  subject  appointed,  or  diminution  in  the  value  of  tvliat 
remained,  could  affect  the  validity  of  the  appointmoat,  nor 
influence  the  subsequent  distribution  of  the  remaining  sub* 
ject,  except  so  far  as  to  consider  so  much  as  the  value  of 
the  appointment  when  made,  as  appropriated  to  that  child, 
if  appointed  to  a  child,  or  if  appointed  to  a  grand^ild, 
then  as  so  much  advanced  to  (he  stock  of  'that  child's  pa- 
rent, and  also  to  that  child  in  respect  to  his  brothers  and 
sisters;  and  to  be  regarded  and  accounted  for  accordingly, 
in  the  distribution  of  what  remained,  either  by  Mrs.  Wal- 
ton exercising  the  discretion  allowed  to  her,  or  of  any  re> 
sidue  not  appointed,  or  not  duly  appointed,  by  her. 

To  illustrate  and  simplify  tliis  idea,  let  it  be  supposed 
that  there  had  been  only  two  children  at  the  time  of  WtA- 
ion^s  death,  and  one  of  those  children  should  have  died 
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immediately  after  the  death  of  the  testator,  leaving  two    1826. 
children;  and  the  property  subject  to  appointment,  upon 
the  principles  aforesaid,  to  have  consisted  of  four  young 
female  slaves  of  equal  value;  and  Mrs.  Walton  to  have 
appointed  one  of  these  to  the  surviving  child,  and  another 
to  one  of  the  grand-children.     These  appointments  would 
be  unquestionably  good;  for,  as  between  the  stocks,  they 
would  be  perfectly  equal,  and  enough  would  be  left  to  pro- 
vide for  the  other  grand-child  a  reasonable  share.   Suppose 
Mrs.  Walton  to  have  made  no  other  appointment,  and  after 
many  years,  to  have  died;  one  of  the  unappointed  slaves 
having  died,  without  any  increase,  in  her  life^time;  the 
slave  appointed  to  the  grand-child  having  had  a  great  in- 
crease, and  that  to  the  child,  'having  had  none;  and  the 
other  having  increase,  whicb^  together  with  the  original 
slave,  and  the  value  of  that  appointed  to  the  child,  when 
appointed,  were  of  the  precise  value  of  the  slave  and  her 
increase,  appointed  to  the  grand-chifd.     According  to  the 
principles  above  stated,  if  both  the  child  and  grand-child 
appointees  come  into  the  partition,  accounting  for  the  va- 
lue of  the  subjects  appointed  to  them^  the  subject  to  be 
divided  would  be  the  value  of  the  appointments  when 
made,  with  interest  thereon  from  the  death  of  Mrs.  WaU 
ton;  and  the  slave  not  appointed,  and  her  increase,  and 
their  profits  accruing  after  Mrs.    Walton^s  death.     The 
whole  subject  thus  ascertained,  would  be  divided  into  moi- 
eties, and  the  child  would  have  so  much  in  value  of  the 
unappointed  property,  as  would,  with  the  value  of  what 
was  appointed  to  him  and  interest,  make  a  moiety  of  the 
whole.   The  grand-child  appointee  would  receive  so  much 
as,  with  the  value  of  the  subject  appointed  to  her,  with  in- 
tefest  as  aforesaid,  would  be  equal  in  jj^alue  to  the  fourth 
part  of  the  whole  subject     If  the  grand-child  appointee 
claimed  no  part  of  the  unappointed  subject,  the  only  dif- 
ference would  be,  that  whikt  the  child  would  get  precise- 
ly the  same  proportion  of  the  unappointed  property,  the 
other  grand-child  would  get  all  the  residue,  which  would 
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1826.     be  greater  or  less  than  she  would  get  in  the  other  case,  as 
December,  j^  i^appened  that  the  value  of  the  unappointed  slave  and  her 
increase  was  greater  or  less.     On  the  other  hand,  if  the  in- 
crease of  the  slave  appointed  to  the  grand-child,  were  taken 
into  the  account  for  the  purpose  of  ascertaining  what  pro- 
portion of  the  unappointed  property  was  to  go  to  the  child, 
and  what  to  the  children  of  the  deceased  child|  and  the 
grand-child  appointee  claimed  no  part  of  the  unappointed 
property^  then  the  other  grand-child  would  get  nothing  for 
the  slave  and  her  increase  appointed  to  the  grand-child; 
being  of  the  full  value  of  the  unappointed  slave  and  her 
increasci  added  to  the  value  of  the  slave  appointed  to  the 
child.     That  child  would  be  entitled  to  the  whole  of  the 
unappointed  property,  to  make  his  share  equal  to  that 
which  has  gone  to  his  brother's  or  sister's  family. 

This  consequence  and  inequality  will  occur,  if  the  in- 
crease  of  the  property  appointed  is  brought  into  account, 
either  for  the  purpose  of  ascertaining  when  the  appointee 
disclaims  any  participation  in  the  unappointed  fund,  the 
proportion  to  which  the  respective  stocks  are  entitled  in 
the  unappointed  property;  or,  for  the  purpose  of  ascertain* 
ing  to  what  the  appointee  accounting  is  entitled,  out  of  that 
fund.  This  is  sufficient  to  shew,  that  such  increase  or  ad- 
ditional value  from  any  cause  or  profits,  cannot  be  brought 
into  account,  without  over-turning  the  whole  scheme  of 
the  original  decree  of  the  Court  of  Appeals. 

The  decree  of  the  Court  of  Chancery  directs,  for  the 
purpose  of  ascertaining  the  funds  to  be  divided  amongst 
the  stocks,  (so  as  to  shew  to  what  proportion  of  the  pro- 
perty not  appointed,  each  stock  is  entitled,)  that  the  pro- 
perty appointed,  whether  the  appointee  claims  a  porlioo  of 
the  unappointed  property  or  not,  shall  be  charged,  with  its 
increase,  at  its  present  value,  to  the  stock  of  which  the  ap- 
pointee is  a  member.  This  is  done  particularly  as  to  the 
family  of  Susan^  one  of  the  children  of  the  testator;  to 
whose  daughter  Sall^  Moore^  (who  renounces  all  partici- 
pation in  the  unappointed  residue,)  Mrs.  fValton  appoint- 
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ed  a  slave  named  Dorcas,  The  decree  directs,  that  this  1826. 
slave  and  her  increase  should  be  estimated  at  their  present 
value,  as  a  part  of  the  fund  devisable  amongst  the  stocks, 
and  should  be  thrown  into  one  of  the  nine  parts,  into  which 
the  whole  was  to  be  divided;  there  being  nine  stocks  to 
come  into  the  division:  that  this  share,  including  the  value 
of  Dorcas  and  her  increase,  should  be  assigned  to  the  chil- 
dren of  Susan  Mor/on^  one  of  whose  children  Salli/ 
Moore  was;  and  that,  in  the  division  of  that  ninth  part, 
amongst  the  children  of  Susan  Morion^  the  value  of  Z>or- 
cas  and  her  increase,  should  be  left  to  Sail^  MoorCy  as  in 
full  satisfaction  of  her  interest  in  the  fund,  and  the  balance 
of  that  share  divided  equally  between  the  three  other  chil- 
dren of  Susan  Morton^  the  brothers  and  sisters  of  Sally 
Moore, 

The  principle  of  this  part  of  the  decree  is  clearly  wrong, 
as  it  has  the  effect  of  diminishing  the  shares  of  the  bro- 
thers and  sisters  of  Sully  Moore^  by  the  amount  of  the  va- 
lue of  the  increase  of  Dorcas^  since  the  appointment  to 
Sally  Moore^  although  they  belong  exclusively  to  her;  and 
may  have  the  effect  of  precluding  them  from  any  partici- 
pation whatever  in  the  fund. 

This  erroneous  principle  is  applied  to  the  slaves  well  ap- 
pointed to  Mrs.  Dupuyy  which  are  brought,  with  their  in- 
crease, into  the  account,  to  the  prejudice  of  Mrs.  Dupuy, 
The  errors  of  the  first  decree  on  this  point,  were  probably 
intended  to  be  corrected  by  the  last. 

There  is,  also  a  mistake  in  the  decree,  in  stating  that 
Polly  Jenkins  had  admitted  that  two  slaves  had  been  ad- 
vanced to  her;  and  that  she  had,  by  her  answer,  agreed  to 
come  into  the  partition,  accounting  for  this  advancement. 
She  admitted  only  one  slave  Tilla  to  have  been  appointed 
to  her;  and  stating  that  the  slave  had  two  children,  declares 
that  she  does  not  choose  to  bring  those  slaves  into  hotch- 
pot. This  refusal  was  probably  owing  to  the  belief,  as  the 
expression  of  the  answer  indicates,  that  she  could  only  come 
into  partition  upon  accounting  for  all  the  slaves,  Tilla  and 
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1826.     her  increase.     She  ought  now,  therefore,  to  have  her  elee- 
-'****'**^'  tion  to  come  into  the  partitio'ta  or  not,  upon  the  cooditioo 

Knighi    of  accounting  for  the  value  of  Tilla  when  appointed. 

Ywiio.        There  is  another  error  in  the  decree.     Thomat  Seoii 

i"*"^*  purchased  a  woman  and  child  of  the  testator's  estate  from 
Mrs.  FTaltorif  the  trustee  and  executrix,  for  0400,  which 
he  paid  her.  The  increase  of  this  sale  is  eonsiderable;  and 
the  whole  stock  of  negroes  is  declared  (o  be  a  part  of  the 
subject  to  be  distributed,  upon  the  ground,  that  Mrs.  fFal- 
ton  could  not  transfer  a  greater  interest  in  the  slaves,  than 
for  her  life.  That  is  true,  if  she  had  only  been  a  trustee; 
but  she  was  also  executrix,  with  power  to  dispose  of  the 
property  for  the  payment  of  debts.  Whether  it  was  ne- 
cessary to  sell  those  slaves  for  that  purpose,  does  not  ap- 
pear. But,  as  no  fraud  or  collusion  is  charged  upon  the 
purchaser,  he  is  entitled  to  claim  those  slaves  as  a  purcha- 
ser from  the  executrix. 
The  decrees,  in  these  particulars,  must  be  corrected. 

Judge  Cakr,  concurred. 

Judg6  CoALTER. 

As  to  the  principal  question  made  in  this  case,  to  wit: 
whether,  in  cases  of  valid  appointments,  mad  where  the 
subject  is  to  be  brought  into  account  for  any  of  the  pur- 
poses mentioned  in  the  decree,  it  is  to  be  estimated  at  its 
value  at  the  time  of  the  appointment,  or  at  the  time  of  the 
division,  I  think  the  decree  is  correct  in  confining  it  to  the 
value  at  the  time  of  appointment.  I  am  the  more  inclined 
to  this  opinion,  because  this  Court  would  not  have  been 
without  the  support  of  British  authority,  had  it  directed 
the  unappointed  surplus  to  be  equally  divided  amongst  all 
the  objects  of  the  testator^s  bounty,  without  regard  to  ap- 
pointments made,  provided  the  dividend  so  to  be  made, 
would  have  given  to  each  object  who  had  received  no- 
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thin^,  a  share  which,  if  it  had  been  given  by  the  trustee,     \SM. 
could  not  have  been  declared  void  as  illusory.  ^ 

This  Court  seems  to  have  proceeded  with  analogy  to 
the  Statute  of  distribution  and  hotchpoty  and,  taking  equali« 
ty  as  equity,  may  well  be  presumed  to  have  intended  that 
kind  or  rule  of  equality,  which  the  Courts  have  adopted 
in  cases  of  that  kind,  and  which,  if  not  fully  effecting  that 
object,  comes  nearer  to  it  than  any  other  rule  that  could 
be  adopted.  The  parties  benefited  by  this  liberal  ex  ten. 
sion  to  them  of  the  principles  governing  in  such  cases, 
ought  not  to  complain,  especially  as  if  the  analogy  could 
not  hold  throughout,  the  Courts,  rather  than  encounter  the 
difficulties,  and  perhaps  great  injustice,  resulting  from  a 
contrary  course,  might  be  driven  to  the  mode  of  division 
first  above-mentioned. 

On  the  other  points  I  also  agree  with  the  Judge  who  has 
preceded  me,  and  in  the  decree  prepared  to  be  entered.* 

*  The  pRCBiDVirr  and  Jadge  Cab kll,  absent. 
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1826.     *    '<       Grays  v.  Turnpike  Company. 

December. 

When  a  eorporaiion  laet,  thej  need  not  set  fonh  in  their dedamUon,  fay  «&y  m 
avenneiii,  liov  tbcy  were  a  eorpoi-ation;  bat  thej  most  prove  it  aa  the  trial 

Thif  doctrioe  it  eqnallj  applicable  to  motfofw  by  a  corporatioiiy  m  to  oaft 
brought  by  thi'in. 

W  hat  evidence  will  be  •uffioient  to  prove  the  existence  of  a  eorpomigBy  larf  cbe 
regularity  of  their  proceed'iDgs.  The  book9  q/*  the  corporation  are  pnpe- 
e\ideQoe  of  that  Aict. 

If  the  law  aotliorisefl  a  sale  of  the  ttoek  of  delioquent  tubacnbcra,  mod  i  Ike 
■ale  shall  not  prodnee  the  turn  d«ie»  then  a  motion  against  miek  sofascriber  te 
the  deficieoey  ;  and  under  this  power  the  corporation  ezpoaet  the  stock  fat 
sale,  which  is  not  sold  for  want  of  bidders ;  Ihey  may  then  maintain  a  aotioB 
agamst  the  delinqoent  subscriber,  under  the  spirit  of  the  hkW, 

These  were  two  appeals  from  the  Superior  Coioct  of  Bed- 
ford county.  The  two  cases  are  essentially  the  same  in 
principle;  and  the  following  opinion  gives  a  full  view  of 
the  questions  arising  out  of  them,  and  of  the  topics  of  ar- 
gument 

Leighi  for  the  appellants. 

Johnson^  for  the  appellee. 

December  8.     Judge  Carr. 

These  were  motions  made  in  the  County  Court  of  Bed- 
ford, by  the  Lynchburg  and  Salem  Turnpike  Company, 
against  the  GraySy  for  failing  to  pay  three  requisitions  on 
their  shares.  The  Court  gave  judgments  on  the  motions 
for  the  plaintiffs;  and  the  defendants  stated  a// the  evidence, 
and  excepted  to  the  opinion  of  the  Court  in  giving  judg- 
ments against  them  on  this  evidence. 

The  two  cases  were  admitted  in  argument  to  be  the 
same;  except^  that  in  the  case  against  J.  P.  Oray^  there 
was  a  motion  for  a  continuance  by  the  defendant,  over- 
ruled, and  an  exception  taken.  This  may  be  thrown  at 
once  out  of  the  case,  with  this  single  remark,  that  Oray 
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having  had  four  continuances,  and  shewing  no  good  ground     1826. 
for  a  fifth,  the  Court  were  perfectly  right  in  ruling  him  to  'P^^f^^ 

trial.  Grays 

Mltny  objections  were  taken  in  the  argument  to  the  judg-  Turnpike 
ment  of  the  Court  below.  I  will  consider  them  in  the  or-  Company. 
der  in  which  they  were  made. 

1.  It  is  said  that  there  was  no  evidence  in  the  record,  that 
the  Company  was  ever  incorporated.     I  find,  on  examina- 
tion, that  it  is  laid  down  in  many  cases  as  settled  law,  that 
when  a  corporation  sues,  either  on  a  contract  or  to  recover 
real  property,  they  must,  at  the  trial,  under  the  general  is- 
sue, prove  that  they  are  a  corporation.  Hob.  64,  211.  2  Zr</. 
Baym.   1535,     1  Kyd  on  Corp.  292.    Bull.  N.  P.  107. 
8  Johns.  Rep,  295.    \A,  Johns.  416.   \0  Johns.  162.     19 
Johns.  300.    2  Cow,  Rep.  770.     They  need  not  indeed 
set  forth  in  their  declaration,  by  way  of  averment,  how 
they  were  a  corporation,  but  they  must  prove  it  on  the 
trial;  as  it  is  considered  a  part  of  their  case,  to  be  made 
out  by  evidence  to  the  jury.     I  have  found  no  decisions, 
either  in  the  English  books  or  those  of  our  sister  States, 
arising  on  motions  made  by  corporations;  but  this  I  pre- 
sume, is  because  they  have  not  there  the  privilege  (given 
to  some  of  them  by  us,)  of  recovering  debts  due  them,  by 
this  summary  remedy.     The  doctrines,  however,  which 
govern  suits  brought  by  them,  will  unquestionably  apply 
as  strongly,  if  not  a  fortiori^  to  motions.    It  is  clear  then, 
that  to  support  their  motion,  it  was  incumbent  on  the  plain- 
tiffs below,  to  shew  that  they  were  a  corporation;  and  we 
must  examine  the  record  to  see,  whether  it  contain  such 
proof.     In  doing  this,  I  consider  the  Court  as  occupying 
precisely  the  same  ground  they  stand  on,  in  considering  a 
demurrer  to  evidence  in  common  actions;  and  the  reason 
is  strong  for  going  to  the  same  extent  in  drawing  all  fair 
inferences.     In.deed,  there  seems  to  be  something  of  pro- 
fessional  management,  unfriendly  to   truth  and  justice, 
in  counsePs  staitding  by  during  the  progress  of  the  trial, 
making  no  specific  objection  for  defect  of  evidence  as  to 
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1826.  any  particular  point,  (which,  if  objected  to,  could  be  so^ 
December.  pH^^j  ^^  once,)  but  excepting  to  the  suflSciency  of  the  whole 
Grays  evidence;  and  thus  taking  the  chance  of  all  defects  or  omis- 
Tural>ike  sions,  which  forgelfulness  or  want  o/  skill  in  the  adversa- 
Company.  j.„  ^^y  present.  I  do  not  mean  to  say,  that  this  is  uufiir 
practice;  but  that  it  is  a  course,  which  (as  is  said  of  de- 
murrers to  evidence,)  ought  to  be  di8COura«[ed;  and  in 
which,  as  the  adjudged  cases  shew.  Courts  will  be  extreme- 
ly liberal  in  supplying  positive  proof  by  intendment  and 
inference.  The  corporation  produced,  first,  the  law  crea- 
ting them,  which  directed  that  books  should  be  opened  at 
certain  towns,  to  receive  subscriptions  for  nruiking  the  con- 
templated road,  to  the  amount  of  $  100,000,  and  refers  to 
the  General  Turnpike  law,  for  the  manner  in  which  they 
shall  proceed  to  organize  themselves  into  a  corporation. 
That  law  enacts,  that  the  books  shall  remain  open^  until 
half  of  the  capital  stock  be  subscribed;  public  notice  of 
which  shall  be  given  by  any  three  of  the  commissioners, 
who  shall  have  power  at  the  same  time,  to  call  a  general 
meeting  of  the  subscribers,  at  such  convenient  place  and 
time  as  they  shall  name  in  the  notice.  To  constitute  such 
meeting,  a  number  of  persons  entitled  to  a  majority  of  all 
the  votes,  which  could  be  given  on  all  the  shares  subscri- 
bed, shall  be  present,  in  person  or  by  proxy;  and  if  a  suffi- 
cient number  do  not  attend  on  that  day,  those  who  attend 
may  adjourn  from  time  to  time,  until  a  meeting  is  formed. 
If  it  shall  appear  to  this  meeting,  that  half  the  stock  is  sub- 
scribed, then  the  subscribers,  from  that  time,  shall  be  in- 
corporated into  a  Company,  with  all  privileges,  ^c,  and 
shall  elect  officers,  make  bye-laws,  &ic.  To  prove  that 
they  have  pursued  the  course  pointed  out  by  this  law,  the 
plaintiffs  produced  a  book,  which  J.  Bonagh,  the  clerk  of 
the  corporation,  proved  to  be  the  original  corporation  book. 
The  book,  thus  authenticated,  was  no  doubt  proper  evi- 
dence.    This  is  laid  down  in  many  cases. 

In  Owings  v.  Speedy  5  Wheat  480,  Chief  Justice  Mar- 
shall^ speaking  on  this  subject,  says,  ''The  books  of  sueh 
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a  body  are  the  best  evidence  of  their  acts,  and  ought  to  be     1826. 
admitted,  whenever  those  acts  are  to  be  proved.*'     This  ^^^T^' 
book  states  that,  **at  a  meeting  of  the  Lynchbui;g  and     Grays 
Salem  Turnpike  Company,  at  the  Franklin  hotel  in  the  town  Turnpike 
of  Lynchburg,  on  Wednesday  the  1st  of  July,  1818,  the  ^o«^P*»y- 
commissioners  having  produced  the  books  of  subscription 
for  the  towns  of  Lynchburg,  New  London  and  Liberty, 
and   it  appearing  that  876  shares  of  stock,  of  jit  100  each, 
haVe  been  subscribed,  amounting  in  the  whole  to  the  sum 
of  887,600;  and  it  further  appearing,  that  a  majority  of 
the  stock-holders,  either  in  person  or  by  proxy,  are  pre- 
sent," &c.  proceeding  to  elect  officers,  appoint  a  commit- 
tee to  prepare  bye-laws,  &c. 

It  is  objected,  that  this  evidence  does  not  prove  a  com- 
pliance with  the  requisitions  of  the  Statute,  first,  because 
there  is  no  proof  of  the  notice  of  time  and  place  of  the 
meeting  required  by  the  act  I  answer,  that  the  sole  end 
of  this  notice  was  to  procure  a  meeting,  and  set  the  ball  in 
motion.  If  this  end  has  been  attained,  it  is  fair  to  pre- 
sume, that  the  legal  means  were  employed;  and  it  would 
be  very  dangerous  doctrine  to  the  numerous  corporations 
we  are  every  day  creating,  to  say,  that  at  any  distant  pe- 
riod, they  should  be  obliged,  in  any  motion  against  a  de- 
linquent member,  to  produce  the  advertisement  calling  the 
meeting  which  organized  them. 

It  is  objected,  secondly,  that  the  entry  in  the  book  does 
not  shew  that  the  meeting  consisted  of  ^<  a  number  of  per- 
sons, entitled  to  a  majority  of  all  the  votes,  which  could 
be  given  on  all  the  shares  subscribed,"  which  the  law  re- 
quires. The  entry  certainly  has  not  followed  the  words 
of  the  law;  and  if  it  intended  to  express  the  same  idea,  it 
has  done  it  a  little  awkwardly;  yet  that  it  did  so  intend,  I 
am  strongly  inclined  to  think.  It  must  have  been  apparent 
to  every  member,  that  the  law  required  a  majority  of  the 
stock  to  be  represented  in  the  first  meeting;  and  to  that 
end,  directed  that  those  .who  first  met,  should  adjourn  from 
time  to  time,  until  such  majority  should  attend.     We  can 
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1826.    conceive  no  motive  for  dqitrting  from  the  law.    The  meet- 
'P^^^I^*  ing  consisted  of  partners  in  the  firm,  all  interested  in  put- 
Grayi     ting  t];)e  institution  legally  into  operation.     They  did  orga- 
Turnpike  i^i^e  it,  and  it  has  gone  on  ever  since,  without  objectioo 
<^o™p«»»y-  that  we  bear  of.     Under  these  circumstances,  may  we  not 
fairly  conclude,  that  the  meeting  was  a  legal  one  ?  That 
by* the  words  "majority  of  the  stock-holders,'^  the  clerk 
meant  such  a  majority  as  tlie  law  required,  to  wit:  holders 
qf  a  majority  qf  the  stock?   I  think  this  .by  no  means  t 
strained  inference. 

It  was  next  objected,  that  there  is  not  sufficient  evidence 
that  the  defendants  were  stock-holders.  The  original  sub- 
scription books  were  produced  in  Court,  with  the  names 
of  the  defendants  thereto,  the  one,  J.  P,  Oray^  for  ten 
shares;  and  he,  in  Court,  acknowledged  his  hand-writing; 
the  other,  J9.  Oray^  for  five  shares,  and  as  io  him,  a  wit- 
ness proved,  that  the  hand-writing  was  like  his.  It  was 
further  proved,  that  he  had  stated  himself  a  subscriber  for 
five  shares;  and  in  addition,  a  power  of  attorney,  purport- 
ing to  be  executed  by  him,  was  produced,  authorising  Isaac 
St.  Clairy  as  his  proxy,  to  represent  him  in  all  future  elec- 
tions in  the  Lynchburg  and  Salem  Turnpike  Company. 
This  power  of  attorney  was  attested  by  his  broiherf  •/.  JP, 
Grayj  who  testified  that  he  executed  it  for  B.  Chray^  be- 
ing empowered  by  him  to  do  sa  This,  I  think,  was.  abun- 
dant evidence  to  prove  the  defendants  subscribers. 

It  is  next  objected,  that  the  notices  of  the  three  requisi- 
tions, and  of  the  sale  of  the  stock,  were  not  sufficiently 
proved:  that  the  papers  in  which  they  were  published, 
should  have  been  before  the  Court.  It  seems  to  me,  that 
the  papers  (some  of  them  at  least,)  were  before  the  Court. 
The  notice  is  given  verbatiniy  said  to  be,  "in  a  Lynch- 
burg paper  called  the  Press^  dated  the  dSth  of  August, 
1818;  another  paper  of  the  4th  of  September;  another  of 
the  11th;  and  another  of  the  21st,  containing  the  same  ad- 
vertisement." These  are  the  words;  and  they  convey  tp 
my  mind  the  idea,  that  the  papers  were  in  Court     Then 
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follows  the  evidence  of  Payne^  who  states  that  he  saw  the    1826. 
notice  in  these  different  papers.    This  evidence  is  as  to  the  ^J^TI^* 
first  requisition.     As  to  the  second  and  third,  and  the  no-     Gnyt 
tice  of  the  sale  of  the  stock,  these  notices  are  first  exhibit-  Turnpike 
ed  to  the  Court,  and  are  spread  verbatim  on  the  record,  Company, 
and  then  Payne  swears,  that  he  had  examined  the  file  of 
newspapers,  and  saw  each  notice  published  there  for  the 
length  of  time  required.     This  was,  I  think,  proper  evi- 
dence, and  quite  sufficient  to  satisfy  us  that  the  notices 
were  correctly  given. 

The  last  objection  which  I  shall  examine,  arises  on  the 
6th  section  of  the  General  Turnpike  law.  That  section  sub- 
stantially enacts,  that  if  a  stock-holder  shall  fail  to  pay  the 
sum  required  of  him,  the  President  and  Directors  may  sell 
his  stock  at  auction,  and  retaining  the  sum  doe,  and  all 
charges  of  sale,  pay  the  overplus  to  the  owner.  And  if 
the  sale  shall  not  produce  the  sum  required  to  b^  advanced, 
with  the  incidental  charges,  then  the  President  and  Direc- 
tors may  recover  the  balance,  of  the  stock-holder  or  his 
assignee,  by  motion  and  ten  days  notice. 

The  Grays  failing  to  pay  the  requisitions,  their  stock 
was  advertised,  and  cried  by  the  auctioneer,  but  not  sold, 
for  want  of  bidders;  and  the  question  is,  are  they  liable  to 
a  recovery  by  motion  for  the  amount  of  the  requisitions? 
This  has  been,  to  my  mind,  the  most  serious  objection  in 
the  cause;  and  at  one  time,  I  doubted  exceedingly  whether 
it  was  not  fatal  to  the  motion ;  especially  when  we  consider 
the  strictness  with  which  this  Court  has  taken  this  summa- 
ry remedy;  but  my  brethren  think  differently,  and  further 
reflection  has  induced  me  to  believe  that  they  are  right. 
The  power  to  sell  the  stock  of  delinquents,  was  given  to 
the  Company,  for  their  benefit.  It  was  thought,  no  doubt, 
that  this  power  would  coerce  the  stock-holders  to  punctua- 
lity in  paying  the  calls;  and  if  not,  would  secure  to  the 
Company  th^  speedy  receipt  of  the  money,  by  sale  of  the 
stock.  But,  in  case  this  sale  should  not  raise  the  whole 
sum,  a  motion  is  given  for  the  balance.     Now,  ought  we 
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1896.    to  turn  Vftts  power  of  stie,  given  for  the  safety  of  the  Con- 
Dtcember,  ^^y^  xo  thcir  ruio  ?  If  the  stock  had  sold  for  a  single  cent, 
there  can  be  no  doubt  that  this  tnotioo  would  have  been 


sustained  for  the  whole  sum  required^  eTen  for  more  than 
Compiyij.  |g  QQ^  required;  for  the  sum  given^  (a  ceti/,)  woald  not 
have  paid  the  costs  of  sal^  and  the  motion  would  have 
been  for  the  sum  required,  with  the  addition  of  such  costs. 
In  such  case,  then,  the  stock-holder  wouljkhaTe  lost  bis 
stock  entirely,  and  been  subject,  by  motioB^  for  like  mm 
demanded;  whereas,  in  the  case  before  os,  he  is  left  itf  pos- 
session of  his  stock,  and  is  only  held  to  pay  the  sum  re- 
quired, which  was  certainly  the  meaning  of  the  law.  For 
it  seems  clear,  that  the  intention  was  to  give  the  motion  to 
supply  all  deficiencies,  which  could  not  be  answered  by  a 
sale  of  the  stock. 

The  otb^r  Judges  concurred,  and  the  judgment  was  af- 
firmed. 


4    685 
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labors 


Nalle's  Representatives,  &c.  v.  Fen  wick,  surviv-    1B26. 

0  iJeccmber, 

iDg  partner,  &c. 

The  question  of  citizensliip  may  be  decided,  after  a  great  lapse  of  time,  by  facts 
and  circumstaflces  leading  to  a  presumption  that  ^  foreigner  had  actually  be- 
come a  citizen. 

The  probate  of  a  will  e»nnot  be  called  in  question,  after  the  lapse  of  seven 
years,  and  no  person  appearing  within  that  time  to  contest  it. 

Jt  seems^  that  a  will  of  lands,  where  two  of  the  three  attesting  witnesses  reside 
out  of  the  State,  and  cannot  be  procured  by  any  legal  means,  may  be  proved 
by  the  remaining  witness,  he  proving  the  attestation  of  the  absent  witnesses. 

The  mode  pointed  out  in  the  act,  '*  prescribing  the  method  of  proving  certain 
wills,"  12  hen.  St.  at  Large,  508,  gives  an  adtJitional  mode  of  proceeding, 
and  does  not  deprive  a  party  of  any  which  he  might  have  pursued  before. 

Inhere  a  naketl  power  ia  given  by  law  to  an  officer  or  other  person,  that  power 
must  be  strictly  pursued,  especially  if  such  proceeding  involve  a  forfeiture, 
and  it  devolves  on  him  who  claims  a  right  under  the  exercise  of  such  power, 
to  shew  that  it  was,  in  all  respects,  exactly  pursued. 

TherefOi^,  where  land  is  sold  by  a  sherift'for  non-payment  of  taxes,  it  is  incum- 
bent on  the  purchaser  to  shew  that  all  the  slept  have  been  regularly  taken, 
which  the  law  requires  in  such  cases.  It  seems  that  although  the  act  of  1782 
does  not  require  four  weeks  advertisement  in  the  papers,  befoi^  land  can  be 
sold  for  non-payment  of  taxes,  yet  the  aet  of  1781,  is  not  repealed  in  this 
respect,  which  requires  such  a  proceeding. 

The  parties  that  are  necessary  in  a  suit  in  equity,  to  remove  the  obstruction 
raised  by  a  sheriflTs  sale  for  non-payment  of  taxes. 

This  was  an  appeal  from  the  Richmond  Chancery  Court. 
The  suit  was  brought  by  fVtlliam  Fenwickj  surviving 
l^tner  of  Heathcole  and  Fenwick^  against  the  represen- 
tg^lgg^of  Edward  RicBy  Joseph  Sirother  and  Francis 
Nailed  'A.  complete  view  is  given  of  the  case  in  the  opi- 
nion which  follows,  and  of  the  points  made  in  argument. 

Sianardy  for  the  appellants. 

W.  Hay,  for  the  appellee. 

December  16.     Judge  Carr  delivered  his  opinion. 

Doctor  SavagCy  a  resident  of  North  Carolina,  held  a  tract 
of  1500  acres  of  land  in  Culpeper  county,  by  deed  from 
Vol,  IV.  74 
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1826.    the  pro{^l9R'  the  Northern  Neck,  bearing  date  in  1779. 

December,  j^   1784,  Savage^  by  will,  devised  this  land  to  Edward 
Naiie     Rice^  then  also  a  resident  of  North  Carolina.      In  1787, 

Fenwiek  ^^^  •crcs  of  this  land  were  sold  by  the  deputy  sheriff  of 
Culpeper,  J,  Slrother^  for  non-payment  of  taxes  due  there* 
on,  and  bought  by  himself.  He  afterwards  sold  to  NaiU^ 
a  purchaser  with  notice  of  the  title  which  Strother  held. 
After  the  death  of  Savage^  (but  at  what  particular  period 
does  not  appear,)  Edward  Bice  became  an  inhabitant  of 
Virginia;  and  (himself  and  his  brother  Francis^,  being  in- 
debted by  bond  to  Healhcote  and  Fenwiek^  943/.  6*.  \(L) 
he  entered  into  a  contract  to  sell  them  his  Culpeper  land, 
according  to  the  valuation  of  certain  persons  named.  This 
contract  was  never  executed.  Heatkcote  and  Fenufick  sued 
the  BiceSf  and  obtained  judgment  Edward  tiled f  with- 
out heirs  who  could  inherit,  and  no  will  (If  he  left  one) 
has  ever  been  proved.  Fenwiek,  surviving  partner,  filed 
this  bill  for  a  sale  of  the  Culpeper  land,  under  the  agree- 
ment of  -E.  Riee,  or  the  lien  of  his  judgment  Nalle^  who 
bought  of  the  sheriff,  was  made  a  party.  He  answered, 
died  subsequently,  and  those  who  claim  under  him  are  be- 
fore the  Court  upon  answers. 

The  first  point  for  discussion  is,  whether  Rice  had  a 
good  title;  for  if  not,  Fenwiek  can  have  no  claim  to  a  sale 
of  the  land.  This  point  divides  itself  into  two  questions. 
1.  Had  Riee  a  capacity  to  take  and  hold  land?  2.  Was  the 
will  of  Savage  so  proved  as  to  pass  land  ?  If  these  two 
questions  be  settled  affirmatively,  then  a  third  will  be,  was 
the  sale  of  the  land  for  non-payment  of  taxes,  a  valid  one? 
1.  As  to  the  first,  it  is  asserted,  that  Rice  could  not  hold 
land,  because  he  was  an  alien.  That  he  was  an  Irishman 
by  birth,  is  agreed  on  all  hands.  This  throws  on  the  plain- 
tiff the  burthen  of  proof.  He  must  shew,  either  an  actual 
qualification  of  Rice  as  a  citizen;  or  such  facts  and  circum- 
stances, as,  after  this  length  of  time,  will  authorise  us  to 
presume,  that  such  qualification  did  take  place.  No  posi- 
tive proof  on  the  subject  is  furnished  by  the  record;  bot^ 
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of  presumptive  evidence  there  is  no  stint.   SeflU  witness-    1826. 
es  (and  some  of  them  I  should  take  to  be  very  intelh'gent  ^^J^^^L^' 
men,)  express  their  confident  belief,  that  Rice  had  taken     Naiie 
the  oaths  required  by  North  Carolina,  to  make  liim  a  citi-   Peowick 
zen  of  that  State;  and  they  relate  facts,  which  strongly  cor-  . 
roborate  their  opinion.     They  say  he. was  an  active  parti- 
zan  at  elections,  and.  voted  both  in  North  Carolina,  and  af- 
ter he  removed  to  this  State:  that  such  was  the  temper  of 
the  times,  and  the  watchful  jealousy  of  Americans  towards 
foreigners,  (as  he  was  known  to  be,)  that  it  would  have 
been  impossible  for  an  alien  to  have  acted  as  he  did,  with 
impunity;  and  indeed,  that  no  such  would  have  been  per- 
mitted to  remain  in  the  country.    Saterjield  says,  he  knew 
him  as  an  inhabitant  of  Edenton  (North  Carolina,)  in  1779, 
if  not  earlier,  and  is  well  satisfied  that  he  could  not  have 
remained,  without  taking  the  oath  of  allegiance  to  the  State* 
Collins  also  knew  him  in  1779,  and  gives  the  same  opinion 
as  to  the  temper  of  the  times.     Ellison  authenticates  a 
deed  from  Savage  to  Rice  for  land,  in  1783;  says  they 
were  men  of  too  much  intelligence  not  to  know  that  an 
alien  could  not  hold  land;  and  that  if  they  had  not  known, 
the  father  of  the  deponent  (who  witnessed  the  deed)  cer- 
tainly did  know  it,'and  would  have  set  them  right     After 
his  removal  to  Virginia,  several  witnesses  speak  of  his  ac- 
tivity and  zeal  at  elections;  and  two,  Cowper  and  Luggj 
say,  that  he  was  once  a  candidate  to  represent  the  county 
of  Princess  Anne  in  the  Legislature.     The  correspondence 
between  Rice  and  Savage^  beginning  in  April  1779,  shews 
him  to  have  been  then  in  the  employment  of  Savage^  who, 
(from  his  letters,)  I  consider  to  have  been  a  shrewd,  sensi- 
ble roan  of  business.     It  is  clear  from  these  letters,  that 
Rice  possessed  his  confidence  in  a  high  degree.     There 
are  articles  of  co-partnery  between  them,  which  shew  that 
they  went  into  trade  on  joint  stock.     If  all  this  mass  of 
evidence,  after  the  lapse  of  45  years,  be  not  sufficient  to 
authorise  the  conclusion  that  Rice  was  a  citizen,  what  less 
than  point  blank  proof  will  do  ?  I  confess  I  feel  as  well 
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1826.    satisfied  o^Tie  fact,  as  if  I  had  before  me  the  certifieate, 
December,  j^  ^^^  form,  of  the  magistrate  who  administered  the  oaths 
Naiie     under  the  act  of  1777,  spoken  of  by  Ellison.      Such  a  cer- 
Feuwick   tificate  might  be  forged,  but  it  is  impossible  to  doubt  the 
truth  of  the  facts  stated  by  these  witnesses;  nor  can  I  con- 
ceive how  they  could  have  happened,  unless  J?»ce  had  been 
a  citizen.     I  conclude  that  he  was  a  citizen. 

2.  Was  the  will  of  Savage  so  proved  as  to  pass  lands? 
In  England^  the  decision  of  the  Ecclesiastical  Court  upon 
the  probate  of  a  will  of  personals,  was  held  conclusive  evi- 
dence  that  it  was  the  testament  of  the  party,  to  the  full  ex* 
tent  to  which  that  Court  had  admitted  it  to  probate.  Thus 
in  North  v.  fVellSy  Swinb.  412,  citing  I  Lev.  235,  the 
plaintiff  gave  in  evidence  probate  of  a-will,  to  prove  an 
executrix;  and  the  defendant  would  have  proved  that  the 
will  was  forged;  but  he  was  not  admitted  to  such  proof, 
because  it  was  against  the  seal  of  the  ordinary,  in  a  matter 
proper  for  his  jurisdiction. 

In  Chichester  y.  FhilipSf  Sir  Thomas  Raymond,  404, 
it  was  held,  that  probate  granted  by  the  Ecclesiastical 
Court,  is  not  traversable,  but  conclusive  evidence  of  the 
will.  With  us,  Courts  of  probate  have  equal  jurisdiction 
over  a  testament  of  personals  and  a  will  of  lands.  By  tht 
Statute  of  1785,  it  is  enacted,  *<that  when  any  will  shall 
be  exhibited  to  be  proved,  the  Court  having  jurisdiction, 
may  proceed  immediately  to  receive  probate.  If  any  per- 
son interested  shall,  within  seven  years,  appear,  and  by  his 
bill  contest  the  validity  of  the  will,  an  issue  shall  be  made 
up,  whether  the  writing  be  the  will  of  the  testator,  &c; 
but  no  such  party  appearing  within  that  time,  the  probate 
shall  be  forever  binding." 

On  the  1 9th  of  June,  1789,  the  will  in  the  case  before 
us  was  admitted  by  the  General  Court  to  full  probate,  "as 
and  for  the  last  will  and  testament  of  the  said  FFilliam 
Savage,*^  This  suit  was  not  commenced,  until  the  2d  of 
December,  1799;  upwards  of  ten  years  after  the  probate. 
Can  we  now  call  in  question  the  probate  of  this  will,  or 
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disturb  it  in  any  way  ?  The  law  says  not.     It  says  that  no     1S26. 
party  appearing  within  seven  years  to  contest  the  will,   y^r^^>^ 
**  the  probate  shall  be  forever  binding;"  and  so  say  the      Naiie 
decisions  of  this  Court.  *Bagtvelly.  Elliot ty  2  Rand.  198.    Feuwick. 
H^est  V.  fVest's  ex'r.  3  Rand.  373. 

But,  if  the  tim6  had  not  elapsed,  and  we  were  free  to 
question  this  probate,  I  should  strongly  incline  to  the  opi- 
nion, that  the  General  Court  did  right  in  receiving  it.  The 
will  was  executed  in  North  Carolina;  the  witnesses  attest- 
ed it  there;  and  we  must  presume  that  their  residence  was 
there.     The  will  was  afterwards  brought  to  this  State,  to 
be  proved  in  the  General  Court,  as  the  lands  lay  here.     I 
understand  the  entry  on  the  records  of  the  General  Court, 
to  be  this:  ''that  Cosmo  Mediciy  a  witness  to  the  will, 
proved  it  according  to  law;  and  that  he  also  deposed,  that 
Southack  and  John  Routhack^  the  two  other  witnesses  to 
the  same,  subscribed  their  names  thereto  at  the  request, 
and  in  the  presence  of  the  said  fVilliam  Savage r  and  it 
appearing  to, this  Court,  that  every  legal  means  have  been 
taken  by  the  said  Edward  Rice,  to  procure  the  atten- 
dance at  this  Court y  of  the  said  Ronthack  and  John  Rou- 
thacky  who  are  out  of  this  State,  to  testify  concerning  the 
said  will,  and  they  not  appearing,  therefore  it  is  ordered, 
that  the  said  writing  be  recorded,  as  and  for  the  last  will 
and  testament  of  the  said    fVilliam  Savage,  on  the  evi- 
dence of  the  said  Cosmo  Medici.**     The  witnesses  resi- 
ding out  of  the  State,  and  every  legal  means  having  been 
taken  to  procure  their  attendance,  without  eflfect,  it  would 
seem  to  present  the  same  case  as  if  they  were  dead.     They 
were  equally  beyond  the  power  of  the  Court;  and  in  case 
of  their  death,  I  presume  there  could  be  no  doubt  that  their 
attestation  might  be  proved  by  the  remaining  witness;  or 
that,  if  all  had  been  dead,  their  hand-writing  might  be 
proved. 

It  was  said  in  the  argument,  that  the  mode  prescribed  in 
the  act,  **  prescribing  the  method  of  proving  certain  wills,'* 
12  Hen.  Stat,  at  Large,  502,  ought  to  have  been  pursued; 
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1626.    but  I  consider  the  proyisions  of  that  Statute,  as  made  in 
December,  ^^^  ^^  parties  claiming  under  a  will,  and  giving  them  an 


additional  mode  of  proceeding;  nat  depriving  thenvof  anj 
Fenwick.  which  they  might  have  pursued  before.  I  therefore  in- 
cline to  think,  that  if  this  question  were  open,  the  decisioo 
of  the  General  Court  would  be  approved;  but  as  it  is  not 
open,  I  would  not  be  considered  as  giving  a  decided  opi* 
nion  on  the  point. 

3.  The  third  and  great  point  in  the  cause,  relates  to  tbe 
sale  of  the  land  made  by  the  sheriff.  It  is  contended  for 
the  appellants,  that  it  is  a  good  and  valid  sale;  by  the  ap- 
pellees, that  it  is  invalid  and  void.  As  a  general  proposi- 
tion, it  will  scarcely  be  controverted,  that  where  a  naked 
power  is  given  by  law,  to  an  officer  or  other  person,  that 
power  must  be  strictly  pursued;  especially  if,  by^the  exer- 
cise of  that  power,  the  estates  or  rights  of  others,  m^^y  be 
forfeited  and  lost;  and  it  will  devolve  on  him  who  claims 
a  right  under  the  exercise  of  such  power,  to  shew  that  i\ 
was,  in  all  respects,  exactly  pursued.  , 

In  proof  of  this,  there  could  not  be  a  case  stronger  or 
more  exactly  in  point,  than  that  of  fVilliams  v.  Peyton^ 
4  Wheat.  77.  That  was  an  ejectment  brought  by  the  origi- 
nal patentee,  against  a  purchaser  at  a  sale  made  for  non- 
payment of  the  direct  tax  imposed  by  an  act  of  Congress. 
The  plaintiff  exhibited  his  title.  The  defendant  gave  in 
evi<lence  the  books  of  the  supervisor,  shewing  that  the  lax 
on  the  land  was  charged  to  the  plaintiff;  and  Uiat  it  had 
been  sold  for  the  non-payment  thereof.  He  abo  gave  in 
evidence  the  deed  of  the  Marshal,  executed  in  pursuance 
of  the  act  of  Congress;  and  proved  by  the  plaintiff's  agent 
that  he  did  not  pay  the  taxes,  or  redeem  the  land.  Upon 
this  evidence,  the  Court  below  instructed  the  Jury,  that  the 
purchaser,  under  the  sale  of  lands  for  the  non-payment  of 
the  direct  tax,  to  make  out  title,  must  shew,  that  the  col- 
lector had  advertised  the  hind,  and  performed  the  other  re- 
quisites of  the  law;  otherwise,  he  made  out  no  title;  and 
that  the  Marshal's  deed  and  the  other  evidence  were  not 
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prima  facie  evidence,  that  the  land  had  been  advertised,     1826. 
or  the  requisites  of  the  law  complied  with.     On  appeal,   ^J^H^L^ 
this  instruction  was  decided  by  the  Federal  Court  to  be     Naiie 
correct.     Chief  Justice  Marshall  delivered  the  opinion  of  Fcowkk. 
the  Court.     In  his  own  clear  and  strong  manner,  he  says, 
''It  is  a  general  pnnciple,  that  the  party  who  sets  up  a 
title,  must  furnish  the  evidence  necessary  to  support  it. 
If  the  validity  of  a  deed  depends  on  an  act  in  paisy  the 
party  claiming  under  that  deed,  is  as  much  bound  to  prove 
the  performance  of  that  act,  as  he  would  be  bound  to  prove 
any  matter  of  record  on  which  its  validity  might  depend. 
It  forms  a  part  of  his  title;  it  is  a  link  in  the  chain  which 
is  essential  to  its  continuity,  and  which  it  is  incumbent  on 
him  to  preserve.''    The  act  under  which  the  land  was  sold, 
directed  that  it  should  be  advertised  for  two  months,  in  six 
different  public  places  within  the  district,  and  in  two  Ga- 
zettes in  the  State,  if  there  be  so  many.     Upon  this  part 
of  the  case,  the  Chief  Justice  observes,  ^*The  purchaser 
ought  to  preserve  these  Gazettes,  and  the  proof  that  these 
publications  were  made.     It  is  imposing  no  greater  hard- 
ship on  him  to  require  it,  than  it  is  to  require  him  to  prove 
that  a  power  of  attorney,  in  a  case  in  which  his  deed  had 
been  executed  by  an  attorney,  was  really  given  by  the 
principal.     But,  to  require  from  the  original  proprietor 
proof  that  these  acts  were  not  performed  by  the  collector^ 
would  be  to  impose  on  him  a  task,  always  difficult,  and 
sometimes  impossible  to  be  performed.'' 

The  same  principle  is  strongly  laid  down  in  Hopkins 
v.  Yancey,  I  Munf.  ^Ig^and  Christy  v.  Minor,  4  Munf. 
431. 

In  1781,  the  Liegislature  passed  a  law,  entitled  ^'an  act 
for  ascertaining  certain  taxes  and  duties,  and  for  establish- 
ing a  permanent  revenue. "  10  Hen.  Stat,  at  Large,  501. 
By  it,  (among  other  things)  it  is  directed,  that  the  several 
County  Courts  shall  annually,  at  their  February  Court,  ap- 
point three  reputable  freeholders  of  the  county,  to  be  com- 
missioners to  ascertain  the  value  of  all  the  lands  within  the 
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1826.    samof  (except  their  own:)  that  after  taking  the  oath  pre- 

December.  gg^ibed,  the  two  first  named  shall  proceed  to  take  an  ac- 

Naiie      count  10  Writing,  of  the  quantity  of  the  lands,  and  the 

Pci^iok.  names  of  the  proprietors  thereof,  and  shall  ascertain  their 

value  by  the  acre:  that  they  shall  make  out  a  fair  li^  of  the 

names  of  the  owners  of  lands  and  lots,  and  the  quaotitj 

J  and  value  of  the  lands  belonging  to  each;  and  shall  return 

the  same  to  the  clerk  of  the  Court  of  their  county,  by  the 
Ist  of  June  annually:  that  each  clerk  shall  file  the  list  io 
his  office,  and  make  out  three  fair  copies;  one  he  shall  de- 
liver to  the  Auditor,  by  1st  of  August  annually;  another, 
set  up  at  the  Court-house,  on  the  next  Court  day;  and  the 
third,  deliver  to  the  sheriff  or  collector  by  the  10th  of  June 
in  each  year.  The  law  then  fixes  the  land  tax  at  one  pound 
in  the  hundred,  on  the  assessed  value;  and  goes  on  to  lay 
taxes  on  persons  and  personal  property.  AAer  the  Ist  of 
June,  the  sheriff  may  collect  taxes,  and  after  the  1st  of 
July,  may  distrain  the  lands,  slaves,  goods  and  chattels  of 
delinquents;  and  if  the  amount  due  be  not  paid,  in  five  days 
after  such  distress,  he  may  sell,  giving  six  days  notice  of 
the  day  and  place  of  sale,  by  advertising  the  same  at  the 
church  or  other  public  places  in  the  parish,  on  the  next 
Sunday  after  the  expiration  of  the  five  dzy%;  proYided,  that 
in  all  cases  where  land  shall  be  seized  under  this  act,  there 
shall  be  given  at  least  four  weeks  notice  in  the  public  pt- 

\  pers,  before  any  sale  shall  be  made  of  the  same;  and  where 

there  are  other  sufficient  effects,  no  distress  of  land  is  to 
be  made.     The  law  then  directs,  that  the  sheriff  shall  ac- 
^    '•    \^        count  for  and  pay  into  the  treasury,  by  the  1st  of  Septem- 
"       ber,  the  full  amount  of  taxes,  &c«  and  on  failure,  subjects 
him  to  a  judgment  on  motion  before  the  General  Court. 
In  the  October  session  of  1782,  there  passed  two  acts 
on  this  subject;  the  first,  entitled  *^  an  act  to  amend  and 
reduce  the  several  acts  of  Assembly,  for  ascertaining  cer- 
tain taxes  and  duties,  and  forestablishing  a  permanent  reve- 
nue, into  one  act.''  Hen.  Stat,  at  Large^  vol,  11,  p.  lU; 
the  second,  entitled  <<an  act,  for  equalising  the  land  tax.'* 
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These  Acts  make  some  small  changes  in  the.taxes^  (one  of    1826. 
which  will  be  more  particularly  noticed  hereafter;)  but  ^^^^^* 
they  do  not  materially  affect  the  great  scheme  for  laying     Naiie 
and  collecting  the  taxes  established  by  the  Act  of  1781.  Fenwick. 
This  is  the  Act  under  which  the  sheriff  proceeded  in  sel- 
ling the  land;  as  his  deed  proves,  in  which  he  refers  to  this 
Act  by  its  title,  as  that  under  which  he  had  sold  the  land. 
£y  this  Act  then^  we  will  test  the  correctness  of  his  pro- 
ceeding. 

1.  To  authorise  the  sheriff  to  sell  any  land  for  non-pay- 
ment of  taxes,  he  must  shew  that  it  had  been  actually  tax- 
ed; that  is,  that  the  Commissioners  had  valued  and  rated 
it,  and  returned  it  in  their  list  to  the  clerk.  Without  this, 
there  could  be  no  tax  collected.  The  sheriff  would  have 
no  means  to  ascertain  the  amount;  no  authority  to  levy  it 
The  list  of  the  Commissioners  was  his  guide,  and  his  war- 
rant of  distress.  We  have  not  only  the  reason  of  the  thing 
for  this,  but  we  have  an  express  legislative  declaration  to 
the  same  effect.  In  the  Sessions  Acts  of  1792,  {See  Old 
Rev.  CodCf  vol.  1,  454,  •Appendix,)  it  is  recited,  that 
<^  whereas  no  Commissioners  had  been  appointed  in  seve- 
ral counties,  and  from  the  neglect  of  the  Commissioners  in 
returning  a  list  of  the  taxable  property  in  several  other 
counties,  by  reason  whereof,  no  collections  of  the  public 
taxes  have  been,  or  could  be  made,''  &c.  We  have  also 
the  case  of  Kinney  v.  Beverleyy  2  Hen.  &  Munf  318, 
deciding  that  lands  were  not  liable  to  forfeiture  under  the 
Act  of  1790,  for  non-payment  of  taxes,  ui)les3  they  had 
been  assessed  and  listed  by  the  Commissioners,  and  return- 
ed to  the  Auditor,  &c.  We  have  also  the  case  of  Yancey 
V.  HopkinSy  I  Munf.  419,  deciding,  that  if  land  be  listed 
by  the  Commissioners  in  a  wrong  name,  and  sold  in  that 
name  for  non-payment  of  taxes,  the  sale  will  not  affect  the 
the  tit]e  of  the  true  owner.  This  was  a  case  decided  on 
the  very  law  we  are  now  considering.  The  land  was  sold 
within  a  few  months  of  the  time  that  the  land  in  tbe  case 
before  us  was  sold;  sold  too  and  bought,  as  here,  by  the 
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1826.  deputy  sheriflT;  and  by  him  sold,  as  here,  to  m  purchaser 
f^^^^l^*  with  notice.  Now,  how  can  we  know  in  this  ca^,  whether 
the  land  was  listed  at  all,  or  whether  listed  in  the  proper 
name,  unless  we  have  the  lists  of  the  Commissioners  befoit 
us  ?  The  deed  of  the  officer,  as  we  have  seen,  is  not  even 
prima  facie  evidence  of  these  facts.  Nor  is  it  asking 
much  of  the  party,  to  require  the  production  of  this  evi- 
dence. The  Commissioners  y*eturo  annually  their  list  to 
the  clerk,  %nd  he  is  bound  to  file  it  in  his  office,  and  to 
make  out  three  copies;  one  of  these  he  delivers  to  the  Au- 
ditor, and  another  to  the  sheriff  himself.  If  this  officer 
had  lost  his  own  copy,  he  might  apply  to  the  clerk's,  or 
the  Auditor's  office,  where  these  documents  are  of  record, 
and  produce  copies.  Here  then,  the  very  foundation  of 
the  proceeding  fails. 

2.  But,  secondly^  it  is  incumbent  on  the  appellants  to 
shew,  that  the  amount  of  taxes,  for  which  the  distress  and 
sale  were  made,  was  actually  due.  The  advertisement 
states,  that  the  lands  would  be  sold  for  taxes  due  on  them, 
for  the  years  1782,  1783,  1784,  1785,  and  1786;  and  the 
sheriff's  deed  states,  that  tho  amount  of  taxes  for  which 
the  land  was  sold,  was  37/.  But,  these  statements  are  oo 
evidence.  If  we  had  copies  of  the  Commissioner's  lists j 
or  of  the  examiner's  books,  directed  to  be  made  out  by 
the  equalizing  law  of  1782,  these  documents  would  shew 
us  what  the  lands  were  valued  at;  and  the  law  would  give 
us  the  per  centage  upon  this  valuation,  which  had  been 
imposed  as  a. tax.  Here  we  should  have  certainty;  and 
surely,  it  is  not  imposing  too  much  upon  the  purchaser 
with  notice,  from  the  sheriff,  to  require  this  record  evi- 
dence. This  is  a  second  vital  defect  in  the  proof  necessa- 
ry to  support  the  sheriff's  sale. 

3.  There  is  a  third.  The  Act  of  1781,  requires,  that 
where  land  is  distrained  for  taxes,  there  shall  be  given  at 
least  four  weeks  notice  in  the  public  papers,  before  any  sak 
shall  be  made  of  the  same.  The  only  evidence  we  have 
of  any  advertisement,  is  a  copy  certified  by  the  clerk  of 
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Culpeper  Court.  It  bears  no  date;  but  the  clerk  states,  that  1826. 
the  date  of ^  the  Virginia  Gazette,  from  which  it  was  taken,  y^^!!^ 
yvas  the  10th  of  March,  1787;  and  the  advertisement  says,  Nuiie 
^To  be  sold  to  the  highest  bidder,  at  Culpeper  Court-  Pein^ick. 
house,  on  Wednesday  the  2lst  day  of  March  next,''  &.c. 
so  that  taking  this  paper  as  provedj  (which  it  is  not,)  the 
only  publication  was  on  the  10th  of  March,  of  a  sale  to 
take  place  on  the  2l8t,  eleven  days  instead  of  four  weeks. 
It  was  contended  in  the  argument,  that  no  advertisement 
of  the  sale  was  required  by  the  law.  That  the  law  should 
direct  a  public  sale  of  property,  without  notice  to  be  given, 
would  be  a  perfect  aDomaly;  and  would  lead  to  consequen- 
ces so  mischievous,  that  we  could  not,  without  the  strong- 
est necessity,  be  justified  in  imputing  such  a  course  to  the 
Legislature;  especially  where  there  has  been  no  judicial 
proceeding,  and  where  a  man's  highest  estate,  his  land, 
was  to  be  forfeited  and  lost  to  him,  by  the  summary  pro- 
cess of  distress  and  sale  for  the  non-payment  of  taxes. 
It  is  true,  that  the  law  of  1782,  ('*  To  amend  and  reduce 
into  one,  the  several  Acts  for  ascertaining  certain  taxes  and 
duties,  and  establishing  a.  permanent  revenue,")  does  not 
contain  the  proviso  of  the  Act  of  1781,  that  where  lands  are 
seized,  there  shall  be  four  weeks  advertisement  in  the  pub- 
lic papers,  before  sale;  but  then  it  does  not  seem  to  me, 
that  this  omission  would  amount  to  a  repeal,  as  both  laws 
might  well  stand  together;  and  this  seems  to  have  been  the 
idea  of  the  Court,  in  Yancey  v.  Hopkins^  where  proof  of 
publication  was  looked  to.  It  seems  to  have  been  the  co- 
temporaneous  exposition  too;  for  both  in  Yancey  v.  Hop- 
kins y  and  in  the  case  before  us,  the  parties  thought  a  pub- 
lication in  the  papers  necessary;  which  must  have  been  on 
the  idea,  that  this  provision  of  the  Act  of  1781,  was  not 
repealed.  And  indeed,  the  sheriff,  in  his  deed,  expressly 
stated,  that  the  proceeding  was  under  the  law  of  1781 ;  and 
it  must  of  necessity  have  been  so,  for  the  tax  of  1782, 
which  was  due  before  the  Act  of  1782^  was  passed. 
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1826.        But,  if  it  were  clear  that  this  Act  of  1782,  did  repeal  the 
Decrmber.  p^^y  igjons  of  1 78 1,  requiring  publication,  and  that  the  clause 
N»Ue     which  says,  that  where  a  distress  is  made,  and  do  paymeot 
Fenwiok.  of  ^^^  ^*  *°  ^^^  ^^Y^i  ^^^  sheriff  may  sell,  givins^  six  days 
notice,  applies  as  well  to  land  as  to  personal  chattels;  then 
it  follows,  that  on  a  distress  of  land  for  non-payment  of 
taxes,  there  must  be  six  days  notice  of  the  day  and  place 
of  sale,  given  by  ^^advertising  the  same^  at  the  Churek 
or  other  public  places  in  the  parish  wherein  such  distress 
shall  bCf  on  the  next  Sunday  after  the  expiration  of  the 
five  days.'*   These  are  the  very  words  of  the  Act  of  1 782; 
and  the  party,  claiming  under  any  sale  made  by  virtue  of 
it,  would  be  obliged  to  produce  the  proper  evidence  of  this 
advertisement  having  boen  made,  at  the  Church,  or  other 
public  places  in  the  parish.     This  is  the  very  point  deci- 
ded in  the  case  of  fVilliams  v.  Peyton^  before  quofed. 

We  have  no  proof  of  any  advertisement  h^re.  So  that, 
upon  either  hypothesis,  the  proof  is  defective  of  the  ad- 
vertisement required  by  law;  and  the  sale,  in  my  opinion, 
void  on  all  the  grounds  I  have  stated. 

With  respect  to  the  objection  that  the  proper  parties  are 
not  before  the  Court,  I  do  not  consider  it  well  founded. 
The  object  of  the  plaintiff,  so  far  as  related  to  the  cJaim  of 
the  Nalles^  is  to  remove  the  obstruction  raised  by  the  sale 
of  the  sheriff.  In  order  to  that,  it  is  only  necessary  to 
have  before  us,  those  who  claim  title  under  that  proceed- 
ing, and  they  are  here. 

I  am  of  opinion  that  the  decree  of  the  Court  below, 
should  be  affirmed. 

The  other  Judges  concurred,  and  the  decree  was  af- 
firmed.* 

*  Jud|^  CSaasir  did  oot  tit,  hamg  ftoted  at  Coansel. 
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Fulton  v.  Shaw-         t^  1827. 


Jatmary. 


Where  a  female  alave  is  emancipated,  with  a  reserration  that  her  future  inorease 
thall  be  slaves^  such  reserratioo  is  void^  and  the  woman  and  her  inorease  are 
absolutelj  free. 

This  was  an  appeal  from  the  Petersburg  Superior  Court, 
where  Fanny  Shaw^  a  woman  of  colour,  brought  an  ac- 
tion to  recover  her  freedom,  against  Elizabeth  B.  Fulton, 
At  the  trial,  the  jury  found  a  special  verdict,  the  substance 
of  which  is  fully  stated  in  the  following  opinion.  The 
Court  gave  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

Maj/f  for  the  appellant. 

Spooner^  for  the  appellee. 

January  23.     Judge  Carr  delivered  his  opinion. 

The^ir^/  question  in  this  case  will  be,  as  to  the  actual 
state,  the  civil  condition  of  Mary  ShaWj  after  the  execu- 
tion of  the  deed  by  Fitzgerald,  Did  that  deed  emanci- 
pate her?  If  so,  then  secondly^  what  was  the  civil  condi* 
tion  of  her  children  born  after  her  emancipation  ? 

In  1723  it  was  enacted,  that  no  person  should  emanci- 
pate a  slave  but  for  meritorious  services,  and  by  permis- 
sion of  the  Governor  and  Council.  This  law  continued  in 
force  till  1782,  when  an  Act  passed  entitled,  ^'  An  Act  to  au- 
thorise the  manumission  of  slaves;"  by  which  it  was  enacted 
that  '^any  person,  by  will  or  other  instrument  in  writing  un- 
der his  hand  and  seal,  attested  and  proved  in  the  County 
Court  by  two  witnesses,  or  acknowledged.  Sic.  may  eman- 
cipate and  set  free  his  slaves,  who  shall  thereupon  be  en- 
tirely and  fully  discharged  from  the  performance  of  any 
contract,  entered  into  during  servitude,  and  enjoy  as  full 
freedom  as  if  they  had  been  particularly  named  and  freed 
by  this  Act.'* 
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1827.  In  1788^  six  years  after  the  passage  of  this  Act,  John 
January,  puzgerald  executed  the  deed  ia  question.  It  runs  thus: 
Fulton  "  To  all  persons  whom  it  may  concern.  Know  ye,  that  I, 
S^w.  John  Fitzgerald^  do  by  these  presents,  by  virtue  and  au- 
thority of  a  certain  Act  of  the  General  Assembly  of  Yir 
ginia,  entitled  '  An  Act  to  authorise  the  manumission  of 
slaves,'  liberate,  emancipate,  and  relinquish  all  claim,  right, 
title  and  interest,  to  a  certain  woman  slave  named  Mary 
Shaw^  and  now  living  in  the  town  of  Petersburg,  reserving 
to  myself,  my  heirs,  &c.,  nevertheless,  an  absolute  right 
and  claim  to  all  such  child  or  children,  which  the  said  Afo- 
ry  Shaw  may  hereafter  bring,  or  may  have  born  of  her 
body,  &c.*'  This  deed  was  executed,  attested  by  two  wit- 
nesses, and  recorded  in  Court,  in  exact  conformity  with 
the  directions  of  the  Act;  and  fi-om  the  reference  in  the 
deed  to  the  Act  by  its  title  literally  recited,  it  is  very  pro. 
bable  that  the  law  was  before  the  draftsman,  when  he  drew 
the  deed.  The  deed  says,  **  by  authority  of  the  Act,  I  do 
liberate,  emancipate  and  relinquish  all  claim,  right,  title 
and  interest  to  Mary  Shaw. ''  Words  could  not  be  clearer 
or  stronger  to  shew,  that  the  grantor  meant  to  liberate  the 
slave  as  fully  and  completely  as  the  law  would  authorise, 
and  that  declares  that  slaves  liberated  in  the  mManer  it  di- 
rects, shall  enjoy  **  as  full  freedom  as  if  they  had  been  par- 
ticularly  named  and  freed  by  the  Act.'' 

Upon  the  execution  and  delivery  of  this  deed  then,  Mia- 
ry  Shaw  became,  to  all  intents  and  purposes,  free;  unless 
this  efifect  was  prevented  by  the  subsequent  reservation  of 
an  absolute  right  to  any  children  she  might  afterwards  have. 
It  is  clear  that  it  was  not  the  intention  of  the  grantor,  by 
this  subsequent  clause,  to  modify  or  narrow  the  freedom 
before  given.  The  clause  relates  solely  to  the  future  in- 
crease. The  deed  bestows  present  freedom  on  Mary  Shaw. 
The  reservation  had  no  present  effect.  It  could  only  ope- 
rate on  a  future  contingency.  Mary  might  never  have 
children.  In  that  case,  the  reservation  would  be  a  nullity. 
Would  such  a  clause  suspend^  or  in  any  way  affect  the  free* 
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dom  given  immediately,  and  without  qualification  by  the    1827. 
former  part  of  the  deed  ?  Unquestionably  not*  k^^IJJI!^!^ 

It  was  said,  that  this  being  a  voluntary  deed,  should  be 
construed  like  a  will.     This;  I  think,  would  be  a  new  rule 
of  construction.     We  know  not  what  was  the  considera- 
tion moving  the  grantor;  but  at  law,  the  seal  stands  for  a 
consideration,  and  all  deeds  are  governed  by  the  same  rule 
of  construction.     If  this  were  a  will  however,  it  would 
make  no  difference  in  the  construction.     We  must  give  to 
the  instrument  its  true  meaning;  and  that  is  exceedingly 
plain.     The  grantor  meant  to  emancipate  Mary  Shaw 
fully  and  immediately,  and  to  hold  in  slavery  any  children 
she  might  afterwards  have;  and  the  only  question  is  a  ques- 
tion not  of  intention^  but  of  power.     Could  the  grantor, 
after  giving  the  mother  perfect  freedom,  reserve  to  him- 
self any  interest  in  her  future  children  ?  When  a  female 
slave  is  given  to  one,  and  her  future  increase  to  another, 
such  disposition  is  valid,  because  it  is  |>ermitted  to  a  man 
to  exercise  control  over  the  increase  and  issues  of  his  pro- 
perty, within  certain  limits.     But  when  she  is  made  free, 
her  condition  is  wholly  changed.     She  becomes  a  new 
creature;  receives  a  new  existence;  all  property  in  her  is 
utterly  extinguished;  her  rights  and  condition  are  just  the 
same  as  if  she  had  been  born  free.    After  thus  divesting  him- 
self of  all  property  in  the  mother,  the  grantor  could  not 
reserve  to  himself  a  right  to  hold  her  future  progeny  in 
slavery.     A  free  mother  cannot  have  children  who  are 
slaves.     Such  a  birth  would  be  monstrous  both  in  the  eye 
of  reason  and  of  law.  The  reservation,  therefore,  was  repug- 
nant to  the  grant;  and  I  need  not  cite  authorities  to  shew, 
that  in  such  case,  the  grant  is  good,  and  the  reservation  void. 
But,  independent   of  this  rule   of  construction,    such 
reservation  was  void   by   the   po'sitive  law  of  the  land, 
then  in   force;  which  declares   that  "  all   children  shall 
be  bond  or  free,  according  to  the  condition  of  their  mo- 
thers."    This  law  and  its  effects  are  noticed  ia  various  ca- 
ses in  this  Court;  by  Judge  Psndleton,  in  Shelton  v.  Bar- 
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1827.    hour,  2  Wash.  64;  by  Judge  Fleming,  in  Pegram  r. 

^^H^  Isabely  2  Hen.  &  Munf.  193;  and  by  the  Court,  in  Ma^ 

Fulton     ria  V.  Surbaugh^  2  Rand.  228.     In  this  kst  case,  a  femak 

Skiw.     sl^ve  given  to  ^^  till  she  should  be  31  years  old,  and  theo 

to  be  free,  had  children  befbre  she  arrived  at  31 ;  and  these 

children  were  held  to  be  slaves.  Why  ?  Because,  at  their 

birth  the  mother  was  a  slave.     So  here,  Mary  Shaw,  by 

the  deed,  was  emancipated,  madeyree.     The  plaintiff  wis 

born  afterwards.     She  is  free,  because  that  was  the  coodi- 

tion  of  her  mother  at  her  birth. 

I  think  the  judgment  must  be  afiBrmed. 

The  other  Judges  concurred,  and  the  judgment  was  af- 
firmed.* 

*  The  PftEUDjiirT  and  Judge  Coaltsr  absent. 


1827.  Kitty  v.  Fitzhugh. 

Jaunary. 

A  party  asking  instmotkmi  of  the  Coart  to  ihcjatj  MStotbe  faw,  tiuMild  speca* 

fy  the  points,  and  not  ask  instructions  gmeraUy%»  to  the  law  ariung  out  ofa 

oomplioate«l  mass  of  evidence.    Judges  Cim^  CDid  Co^ltee. 
Qtaare,  how  far  a  slave,  who  has  been  emancipated  by  one,  who  had  no  tHte 

originally,  but  who  has  bad  a  length  of  i»os8etaion  which  bars  a  recovery  by 

the  true  owner,  can  recover  his  freedom  under  such  emancipation,  agunst  the 

person  who  had  tlie  original  right  P 
A  judgment  deoidbg  in  favor  of  the  freedom  of  a  penon  held  m  slaTery,  has  no 

eifect  against  any  party,  except  the  defendant  and  those  claiming  onder  biia, 

posterior  to  the  jud^nierit. 
If  a  slave  be  taken  from  the  possession  <tf  bis  owner  by  fraud  or  vMcnce,  tffi. 

acamtpatded  by  any  bona  fide  claim  of  property ,  no  length  d  time  will  bar 

the  action  of  the  true  owner. 

Appeal  from  the  Superior  Court  of  Fairfax  county. 

Kittt/y  a  woman  of  color,  brought  an  action  to  recover 
her  freedom,  against  Fitzhugh.  The  jury  found  a  ver- 
dict for  the  defendant,  and  the  Court  gave  judgment  ac- 
cordingly. 
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At  the  trial,  the  counsel  for  the  plaintiff  gave  in  evidence  a    1S27. 
i-ecord  of  proceedings  in  a  suit  instituted  in  Prince  George's  ^^!I*j!^' 
county,  Maryland,  by  Catharine  Norris  against  Patrick     Kitty 
Sim^  in  July,  1814,  (which  said  Catharine  is  the  appel-  pHzhiigii. 
lant  in  this  cause,j  in  which  she  claimed  her  freedom,  in 
consequence  of  having  been  imported  into  the  State  of  Ma- 
ryland contrary  to  the  laws  of  that  State,  by  the  said  Pa^ 
trick  Sim.     In  that  suit,  Patrick  Sim,  (as  appears  by 
that  record,)  disclaimed  any  right  or  title  to  the  said  Ca- 
tharine ;  and  judgment  was  rendered  by  the  Court,  that 
the  petitioner  should  be  free* 

The  counsel  for  the  plaintiff  also  offered  in  evidence 
Patrick  Sim^s  will,  made  in  1817,  in  which  he  declared 
that  the  children  of  Katy  Norris  were  free,  in  consequence 
of  their  mother  having  been  imported  into  Maryland,  in 
the  year  1804,  without  performing  the  acts  required  to  be 
done  by  the  law  of  that  State;  on  which  grAind  she  had 
recovered  her  freedom  by  a  judicial  proceeding. 

Depositions  were  also  offered,  which  stated  the  follow- 
ing facts  and  circumstances:  That  Patrick  Sim  had  held 
Kitty  in  possession  for  thirty  years,  as  a  slave,  until  the 
recovery  of  her  freedom  in  Maryland;  after  which  she  con- 
tinued to  reside  with  Sim^  until  his  death  in  1815  or  1816, 
(one  witness  states  that  he  died  in  1817,)  and  has  been  go- 
ing at  large  ever  since,  exercising  the  rights  of  freedom, 
until  she  was  seized  upon  by  FUzhti^h :  that  Patrick  Sim 
went  from  Maryland  to  Loudoun  county  in  Virginia,  in 
1801,  carrying  with  him  the  woman  Kitty:  that  he  moved 
back  from  Loudoun  to  the  City  of  Washington  about  the 
year  1803;  and  in  1808  or  1809,  to  Prince  George's  coun- 
ty, Maryland,  and  continued  to  reside  there  until  his  death: 
that  Kitty  went  with  Patrick  Sim  to  Loudoun  county,  re- 
turned with  him  to  Washington,  and  was  in  his  possession  in 
Prince  George's  county,  Maryland:  that  P.  Sim  never  ac- 
quired a  settlement  in  Virginia,  and  never  kept  house 
there:  that  Mrs.  Sim  resided,  at  the  time  of  the  death  of 
Patrick  Siin,  in  Georgetown,  in  the  District  of  Columbia, 
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1827.    and  continued  to  reside  there  until  she  removed  to  Alex- 
^^^^a^I^  andria,  where  she  has  resided  to  the  present  time:  that 
Kitty      Kilty  and  her  children  removed  to  the  City  of  Washing- 
Fitzhogh.  ton  sQon  after  the  death  of  Patrick  Siniy  where  she  con- 
tinued to  reside  until  she  was  removed  by  Fitzhugh  to 
Virginia:  that  a  separation  took  place  between  Patrick 
Sim  and  his  wife  some  time  in  the  year  1802,  and  they 
were  divorced  in  the  year  1805  or  1806,  by  an  Act  of  the 
Legislature  of  Maryland;  and  after  this  event  they  Dever 
did  again  live  together. 

A  copy  of  an  Act  of  Assembly  of  Maryland  (but  not 
proved)  was  also  introduced  in  evidence^by  which  actions 
of  detinue  were  required  to  be  brought  within  three  years 
from  the  time  of  such  actions  accruing. 

The  next  piece  of  evidence  was  a  mortgcage  from  Patrick 
Sim  to  Thomas  Confee^  by  which  Kitty  was  coovej-ed, 
with  other  negroes,  to  secure  a  debt  due  to  the  said  Qontee. 
This  deed  was  dated  on  the  9th  day  of  April,  1794.  The 
property  so  conveyed,  was  advertised  to  be  sold;  and 
Richard  Henderson  became  the  purcnaser  of  Kitty ^  and 
received  a  conveyance  from  Sim  and  Contee.  The  con- 
veyance expresses,  that  the  said  Richard  Henderson  de- 
sires the  said  Kitty  with  her  increase  to  go  io  the  pre- 
sent use  or  occupation  of  his  daughter  ^riana^  (Mrs. 
Sim,)  By  a  codicil  to  the  will  of  the  said  Henderson^  he 
gives  Kitty  and  her  increase  to  his  daughter  (Mrs.  Sim) 
when  she  shall  be  capable  in  la\v  to  hold  such  property  in 
her  own  right,  and  failing  such  capacity,  he  gives  them  to 
his  grand-son  William  Sim^  &c. 

A  certificate  of  the  discharge  of  Patrick  Sim^  as  an  in- 
solvent debtor,  dated  March  17,  1801,  was  also  given  in 
evidence:  \h^i  Fitzhugh  employed  constables  and  others 
to  take  up  Katy  and  her  children,  who  were  found  in 
Washington,  and  carried  to  Fairfax  court-house,  and  there 
lodged  in  jail  for  safe-keeping.  There  was  other  evidence 
which  is  not  material  to  this  report. 
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The  plaintiff's  counsel  asked  the  instruction  of  the  Court     1827. 
to  the  jury,  that  if  from  the  evidence  tlie  jury  should  be-  ^J!!!^J^|3/ 
lieve  that  the  plaintiff  was  taken  possession  of  by  Patrick      KUty 
Sim^  in  the  yeap  1802,  and  iield  by  him  in  the  District  of  Fitzhugh. 
Columbia,  until  his  removal  into  Prince  George's  county, 
Maryland,  in  1809:  that  he  took  her  witb  him  in  1809 
into  Prince  George's  county,  and  held  her  there  until  his 
death  in  1819:  that  in  1815,  the  plaintiff  recovered  her 
freedom  by  judgment  of  the  Court  of  Prince  George's 
county  against  Patrick  Sim:  that  in  May,  1819,  or  pre- 
viously thereto,  he  removed  to  the  City  of  Washington, 
and  from  that  time  until  she  was  seized  on  by  the  defen-  , 
dant  in  October,  1825,  resided  and  acted  publicly  and  open- 
ly as  a  free  woman,  claiming  her  freedom  under  the  reco- 
very aforesaid;  and  that  from  the  year  1802  until  1820,  Mrs* 
Sim  resided    in  Georgetown,   and  from   1820  until  the 
seizure  aforesaid,  resided  in  Alexandria:  that  in  the  year 
1805,  Mrs.  Sim  was  legally  divorced  from  her  husband, 
and  from  that  time,  was  capable  in  law  of  holding  property 
in  her  own  right,  under  the  will  of  hpr  father,  Richard 
Henderson;  then  tliat  the  plaintiff  was  entitled  to  her  free- 
dom in  this  suit;  which  opinion  the  Court  refused  to  give, 
and  the  plaintiff's  counsel  excepted. 

The  plaintiff's  counsel  also  moved  the  Court  to  instruct 
the  jury,  that  if  from  the  evidence  so  as  aforesaid  given,  the 
jury  should  believe  the  matters  stated  above  to  be  true,  and 
should  moreover  believe  that  the  said  Patrick  Sim^  had 
seized  and  held  the  plaintiff  as  aforesaid,  from  the  year  1802 
until  her  recovery  of  her  freedom  by  the  judgment  aforesaid 
under  a  claim  of  title  to  her  as  his  slave,  then,  that  the  plain- 
tiff was  entitled  to  recover  in  this  suit;  which  opinion  the 
Court  refused  to  give,  unless  with  this  qualification,  that 
the  jury  should  be  satisfied  that  the  possession  of  the  said 
Patrick  Sim  did  not  originate  in  fraud  or  violence,  and 
that  the  said  Sim  did  reatly  and  bona  fide  claim  property 
in  the  said  slave,  when  he  so  forcibly  possessed  himself  of 
her.     To  this  opinion  the  plaintiff^s  counsel  excepted. 
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1827.  The  plaintiff  appealed. 

Januory, 

KJttf  Leigh,  for  the  appellant 


V. 


r<zliafh. 


Johnson,  for  the  appellee. 

January  31.     Judge  Cabb  delivered  bis  opinion. 

Concurringy  as  I  do  entirely,  with  my  brother  Coai.te1| 
in  the  general  view  which  he  has  taken  of  this  case,  on  the 
merits,  I  have  thought  it  not  amiss  to  state  a  separate 
ground,  which,  in  my  mind,  justifies  the  Court  below  in 
refusing  the  instructions  asked  for  by  the  counsel  for  the 
plaintiff. 

It  is  this:  that  instead  of  presenting  to  the  Court,  the 
points  of  law  distinctly  and  separately,  as  ansiog  out  of 
the  facts,  and  asking  on  these  points  the  instruction  of  the 
Court  to  the  jury,  the  counsel  has  presented  the  whole  mass 
of  evidence,  and  blending  fact  with  law,  has  asked  the 
Court  to  instruct  the  jury  generally,  that  if  they  believed  the 
facts  to  be  proved,  the  plaintiff  was  entitled  to  her  freedom. 

In  Smith  v.  Carringion,  4  Cranch^  62,  one  question 
before  the  Court  was,  whether  the  Court  below  erred  in  re- 
fusing to  give  instructions  to  the  jury,  which  were  asked. 
The  Chi^  Justice,  delivering  the  opinion  ot  the  Court, 
says,  '^The  difficulty  of  deciding  did  not  arise  from  any 
doubt  produced  by  the  facts  in  the  cause,  but  from  the 
manner  in  which  the  question  was  propounded.  After  a 
long  and  complex  statement  of  the  testimony,  the  coun- 
sel for  the  plaintiffs  requested  the  Court  to  declare,  *  whe- 
ther if  the  plaintiffs  had  actually  paid  the  ptemium  to  the 
underwriters,  before  any  notice  of  the  change  of  the  desti- 
nation of  the  ship,  they  had  a  right,  under  the  ctrcum- 
stances  of  the  case,  to  recover  the  same  of  the  defendant.' 
Had  the  plaintiffs'  counsel  been  content  with  the  an- 
swer of  the  Court  to  the  question  of  law,  be  would  have 
been  entitled  to  that  answer;  but  when  he  involved  fact 
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with  law,  and  demanded  the  opinion  of  the  Court  on  the     1827. 
force  and  truth  of  the  testimony,  by  adding  the  words,  ,]^!I^J^ 
*  under  the  circumstances  of  the  case^^  the  question  is  so     Kitty 
qualified  as  to  be  essentially  changed;  and  although  the  Fkahugh. 
Court  mighty  with  propriety^  have  separated  the  law 
from  the  facts  J  and  have  stated  the  legal  principle^  leav 
ing  the  fact  to  the  jury  ^  there  was  no  obligation  to  make 
this  discrimination,  and  consequently  no  error  in  refus' 
ing  to  answer  the  question  propounded.'^ 

In  Brooke  y.  Youngs  3  Rand.  11.5,  this  Court  examined 
this  subject,  and  assigned  at  some  length  the  reasons  why 
a  party,  asking  the  instruction  of  the  Court  to  the  jury,  as 
to  the  law,  should  specify  the  point,  and  not  be  permitted 
to  ask  instructions  generally,  as  to  the  law  arising  out  of  a 
complicated  mass  of  evidence;  thereby  throwing  it  upon 
the  Court  to  ascertain  all  the  points  of  law  which  might  be 
involved;  to  separate  them  from  the  facts,  and  debide  upon 
them.  To  this  course  there  are  many  strong  objections. 
In  the  hurry  and  confusion  of  a  jury  trial,  points,  buried 
under  this  mass  of  evidence,  may  be  overlooked,  and  this 
omission  may  involve  a  reversal  of  the  judgment;  whereas, 
if  the  point  of  law,  or  the  different  points  arising,  had  been 
distinctly  put,  such  a  consequence  could  not  follow.  The 
opposite  party  too,  when  he  heard  a  specific  objection 
made,  might  be  able  to  remove  it  immediately  by  addi- 
tional evidence.  This  course,  therefore,  is  calculated  to 
entrap  both  the  Court  and  the  party.  Upon  this  ground  it 
is,  that  a  party  wishing  the  instruction  of  the  Court  on* 
a  point  of  laftr,  is  required  to  give  his  question  a  precise 
shape,  and  not  blend  together  law  and  fact. 

In  the  case  before  us,  a  mass  of  evidence  filling  many 
pages,  is  submitted  to  the  Court,  and  they  are  asked  to  in* 
struct  the  jury,  that  the  plaintiff  was  entitled  to  her  free- 
dom, if  they  considered  the  facts  (a  long  catalogue  of  which 
is  stated)  to  be  proved.  Before  the  Court  could  come  to 
the  conclusion  that  the  plaintiff  was  free,  observe  what  they 
would  have  to  do.     This  mass  of  evidence  must  be  care- 
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1827.    fully  weighed  and  sifted^  to  ascertaia  what  points  of  law 
January,  y^^^  involved  in  it,  and  then  these  points  must  be  decided. 
Kuty      A  few  of  these  points  are,  1.  What  law  shall  govern  rhe 
rmhugb.  c^se,  that  of  Maryland  or  Virginia  .>  2.  Does  the  Act  of 
Limitations  apply  ?  If  so,  then,  3.  From  what  time  shall  it 
run  ?  4.  To  what  weight  is  the  Maryland  judgment  enti- 
tled ?  Several  other  questions  might  be  put  as  fairly  arising 
on  the  record.     Now  is  it  to  be  tolerated,  that  in  the  hur- 
ry and  confusion  of  a  jury  trial,  a  Court  should  be  fonxi 
in  the  way  of  instructions  to  the  jury,  to  hunt  up  all  these 
points,  and  decide  on  them  in  the  lump  ?  Is  this  either  pro- 
per or  necessary  ?  If  a  party  wants  the  opinion  of  the 
Court  on  the  law  arising  on  the  whole  case,  let  him  pro- 
cure a  special  verdict,  or  demur  to  the  evidence;  and  then 
the  jury  are  discharged,  and  the  Court  deliberates  at  leisure 
on  all  the  points  which  may  arise.     I  have  no  doubts  that 
for  this  reason  alone,  the  Court  was  justified  in  refusing 
the  instructions  asked. 

Judge  CoALTER. 

Although  the  bill  of  exceptions  spreads  the  evidence  in 
this  case  on  the  recoi^d,  yet  we  have  nothing  to  do  with  it, 
further  than  to  see  whether  the  instructions  of  the  Court 
were  correct  in  the  case,  provided  the  jury  should  believe 
that  the  facts  alleged  to  exist,  were  proved. 

In  examining  this  case,  I  will  consider  it  as  governed  by 
the  laws  of  Maryland,  and  will  endeavor,  as  far  as  I  am 
enabled  to  do  so,  to  pronounce  the  law  of  that  State  upon 
it.  When  the  law  of  that  State  is  not  in  proof  before  me, 
I  will  take  the  common  law  as  my  guide,  the  party  having 
furnished  me  with  no  other.- 

I  will  also  premise  that  the  question,  whether,  if  the 
Statute  of  Limitations  began  to  run  as  between  Col.  Sim 
and  Mrs.  iSim,  in  the  county  of  Washington  and  District 
of  Columbia,  whilst  they  both  resided  therein,  it  continued 
to  run  after  his  removal  from  the  District  to  the  county  of 
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Prince  George^s  in  the  Stale  of  Maryland,  is  not  presented    1827. 
by  the  statement  of  facts  contended  for  on  the  part  of  the  y^^!!^^ 
appellant.     By  those  facts,  if  established^  the  period  of     Kitty 
three  years  had  elapsed,  before  that  removal;  and  there  is  pHzhugh. 
no  instruction  asked,  as  to  what  the  law  would  be  in  case 
that  was  not  the  fact.     That  matter,  therefore,  both  as  to 
fact  and  law,  was  left  to  the  jury.     They  may  have  found, 
and  probably  did  fipd,  both  against  the  appellants.     On 
this  point,  the  facts  contended  for  as  having  beeii  proved, 
were,   1.  That  Patrick  Sim  took  possession  of  the  ap- 
pellant in  1803,  and  held  her  in  possession  in  the  District 
of  Columbia,  until  his  removal  into  Prince  Georges's  coun- 
ty in  1809.    2.  That  from  1802,  untH  1820,  ^riana  Sim 
resided  in  Georgetown  in  the  District  of  Columbia.     3. 
That  in  1805,  she  was  legally  divorced  from  her  husband 
Patrick  Sim^  and  from  that  time,  was  capable  in  law 
of  holding  property  in  her  own  right,  under  the  will  of 
her  father  Richard  Henderson* 

The  evidence  set  out  in  the  record  shews,  how  Richard 
Henderson  became  entitled  to  the  appellant;  and  his  will, 
which  is  also  in  the  record,  so  far  as  it  relates  to  Kitty, 
made  in  1801,  gives  her  to  his  daughter  ./fr/ana,  when  she 
shall  be  capable  in  law  to  hold  such  property  in  her  own 
right,  &c. 

The  Act  of  Assembly  divorcing  these  parties,  is  not  in 
the  record;  and  the  only  witness  who  speaks  of  it,  says  it 
passed  in  1805  or  1806. 

As  to  the  removal  of  Patrick  Sim  to  Prince  George's, 
two  witnesses  only  speak  of  it.  One  says  it  was  in  1808; 
the  other,  in  1808  or  1809.  The  time  being  thus  left 
doubtful,  both  as  to  the  passage  of  the  law  and  his  removal, 
the  jury  may  well  be  supposed  to  have  found  that  the  three 
years  had  not  elapsed;  and  it  may  have  been  proved  to 
them,  that  by  the  law  of  Maryland,  the  Statute  did  not  bar, 
unless  the  three  years  had  elapsed  before  the  removal. 

There  may  also  be  a  question,  which  I  would  not  wish 
to  be  considered  as  having  decided,  in  this  case,  one  way 
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1827.    or  the  oth«r:  and  that  is,  how  far  a  slave,  who  has  been 
^^I!^JI!|[J^  emancipated  by  one,  who,  but  for  a  possessioD  which  bj 
Kitty      the  Act  of  Limitations  bars  a  recovery  by  the  true  owner, 
FkzUugh.  had  no  title  and  no  right  to  emancipate,  cao  recover  his 
freedom  under  such  emancipation,  against  his  true  owner? 
As  ior  instance,  A.  takes  possession  of  a  slave,  claimiog 
him  as  his  own,  but  who  in  reality  belongs  to  B,  and  holds 
him  for  more  than  5  years;  so  that,  if  he  was  sued  by  B. 
he  might  plead  the  Act  of  Limitations,  and  bar  his  recove- 
ry; and  after  this  possession,  he  eipancipates  hina,  and  B. 
the  real  owner,  gets  possession.     Can  a  title  to  freedom  be 
maintained  against  B,  the  real  owner,  because  Jl.  might 
have  pleaded  the  Act  of  Limitations  in  a  suit  against  him? 

The  remaining  facts,  on  which  it  was  contended  that  the 
appellant  was  entitled  to  her  freedom,  under  the  first  in" 
struction  moved  for,  are  these: 

4.  That  Patrick  Sim  took  her  into  the  county  of  Prince 
George^s  in  1809,  and  held  her  there  until  his  death  in  1B\9. 
5.  That  in  1815,  she  recovered  her  freedom  by  judgment 
of  the  Court  of  that  county,  against  him.  6.  That  in 
May,  1819,  or  previous  thereto,  she  removed  to  the  City 
of  Washington,  and  from  that  time  until  she  was  seized  in 
1825,  resided  and  acted  publicly  and  openly  mb  tt'free  wo* 
'man,  claiming  her  freedom  under  the  sa/d  judgment.  And 
the  Court  was  asked  to  instruct  the  jury,  that  U,  from  the 
evidence,  they  believed  these  facts,  then  the  plaintiff  was 
entitled  to  her  freedom.  This  instruction  the  Court  re- 
fused to  give. 

I  think  the  Court  was  correct  in  refusing  this  instruc- 
tion. The  reason  why  the  Court  might  have  been  sustain- 
ed here  in  refusing  to  give  either  of  the  in^nictions  asked 
for,  and  which  have  been  stated  by  the  Judge  who  has 
preoeiled  me,  applies  emphatically  to  this  instruction;  tor, 
in  addition  to  those  objections  to  it,  the  evidence  in  the 
record  shews,  that  the  statement  of  facts  so  submitted,  ex- 
cluded all  those  belonging  to  the  defence,  and  which,  if 
believed^  would  support  that  defence  and  justify  a  contra- 
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ry  findins:;  as  for  instancci  whether  a  bare  possession  for     1827. 
the  time  required  by  the  Act,  by  one  not  claiming  title  or  ^^JU^^U^ 
property,  but  on  the  contrary  disclaiming  such  property,      KHty 
ivill,  by  such  mere  possession  and  lapse  of  time,  vest  a  pitxhagh. 
title  in  the  possessor  ?  Or  whether,  if  such  possession  is 
obtained  and  retained  by  fraud  or  false  pretence^  length  of 
time  will  give  property  ? 

As  to  the  Maryland  judgment,  it  could  have  no  effect 
in  favor  of  the  appellant,  except  against  Sim  and  those 
claiming  under  him,  posterior  to  the  judgment. 

The  object  of  that  judgment,  and  of  the  will  of  Sim^ 
seems  to  have  been,  to  admit  and  establish  certain  fictitious 
facts,  and  thereby  prove  a  right  to  freedom  in  the  appel- 
lant, on  the  return  of  S m  and  wife  from  Virginia  in  1801 
or  1802,  and  prior  to  the  time  when  hfe  took  |>ossession  of 
her;  so  as  to  shew  in  fact,  that  at  that  time  she  was  a  free 
person.  The  intention  of  this  collusive  judgment  w^s, 
doubtless,  to  defeat  the  rights  of  Mrs.  Sim^  under  the  will 
of  her  father.  The  Court,  therefore,  probably  erred  in  not 
directing  the  jury  to  weigh  these  facts,  in  the  considera- 
tion of  the  question,  whether  the  possession  of  Sim  was 
apaccompanied  by  circumstances  of  fraud,  and  whether 
it  was  accompanied  by  a  reai  and  bona  fide  claim  of  pro- 
perty in  himself,  adverse  to  that  of  Mrs.  Sim,  But,  as 
thin  error,  if  it  is  one,  is  against  the  apellee,  it  is  unneces- 
sary to  consider  it  further,  inasmuch  as  I  am  of  opinion, 
that  there  is  no  error  in  the  proceedings,  of  which  the  ap- 
pellant can  complain. 

The  second  instruction  moved  for,  was  this:  that  if,  from 
the  evidence,  the  jury  believed  the  matters  stated  in  the 
preceding  prayer  to  be  true,  and  should  moreover  believe 
that  the  said  Patrick  Sim  had  seized  and  held  the  plain- 
tiff as  aforesaid,  from  the  year  1802,  until  her  recovery  of 
freedom  by  judgment  as  aforesaid,  tinder  a  claim  of  title 
tocher  as  his  slavCj  then  that  the  plaintiff  was  entitled  to 
recover  in  this  suit;  which  opinion  the  Court  refused  to 
give,  unless  under  this  qualification,  that  the  jury  should 
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1827.    be  satisfied  that  the  possession  of  the  said  Patrick 
l^^!!^^  did  not  originate  in  fraud  or  violence,  and  that  the  sard 
Kitty      Sim  did  really  and  bona  fide  claim  property  in  the  said 
Fksbiagb.  slave,  when  he  forcibly  possessed  himself  of  her.     B/ 
this  I  understand  <he  Court  to  mean,  that  if  the  possessioo 
originated  in  fraud,  no  title  could  vest  in  Sinij  by  reason 
of  lapse  of  time;  and  even  if  by  violence,  as  the  word 
seize  in  the  instruction  asked  for,  would  seem  to  import, 
h  (thereby  shewing  a  possession  contrary  to  the  consent  of 

)  the  owner,)  that  lapse  of  time  would  not  give  property 

under  such  possession,  unless  he  did  really  and  bona  fide 
cWim  property  in  the  said  slave,  when  he  so  forcibly  pos- 
sessed himself  of  her. 

As  the  evidence  in  this  case  shews  no  breach  of  the 

peace  in  getting  possession,  or  any  thing  beyond  that  force 

which  attends  the  taking  away  property  which  woaid  not 

go  itself,  I  cannot  suppose  that  the  Judge  intended  to  raise 

I  the  question,  how  far  tiie  Courts  would  discourage  breaches 

.  of  the  peace,  in  taking  property  really  and  bona  fide 

claimed  by  the  taker,  by  deciding  that  in  such  cases,  lapse 
of  time  would  not  give  property.  On  the  contrary,  he  in- 
structs under  the  supposition  of  a  forcible  possession,  hy 
saying  that  such  possession  will  not  give  title,  unless  ac- 
companied with  a  real  SLTid  bona  fide  chiax  of  property. 
Was  the  instruction  so  undenstood,  correct? 

I  understand  that  the  first  branch  of  it,  as  to  a  fravdu- 
lent  possession,  is  considered  correct;  and  as  the  instruc- 
tion moved  for  is  predicated  on  the  necessity  of  a  posses- 
sion,  accompanied  with  a  claim  of  proper ly^  and  which 
surely  ought  to  be  a  real  and  bona  fide  chiim,  or  it  is  no 
claim,  I  consider  the  second  branch  as  mainly  ol^ected  to 
on  a  construction  of  its  meaning  variant  from  that  I  have 
-  put  on  it;  and  that  if  it  shall  have  that  constroction,  it  is 
unobjectionable. 
On  the  whole,  I  think  the  judgment  imist  be  affirmed. 

The  other  Judges  concurred  in  the  opinion  that  the  judg- 
ment ought  to  be  affirmed  on  the  merits. 


Court  of  •Sppeals  qf  Virginia.  611 


Wajson,  &c.  v.  Watson,  &c.  ^1827. 

Febrttartf, 

An  Appetl  Uken  in  the  name  of  a  party  without  bis  knowledge  or  consent,  maf 

be  dismissed  as  to  bim,  on  motion. 

This  appeal  was  docketed  in  the  names  of  Richard  M, 
Scott  and  others,  against  Josiah  Watson  and  others. 
Richard  M,  Scott^  by  his  counsel,  moved  to  have  the  ap- 
peal dismissed  as  to  him,  upon  the  allegation  that  the  suit 
was  originally  taken  without  his  knowledge  or  consent. 
To  prove  this,  he  filed  sundry  affidavits.  The  Court  made 
a  rule  on  the  appellees,  to  shew  cause  why  the  appeal 
should  not  be  dismisied  as  to  Richard  M,  Scott;  and  rea* 
sonable  notice  being  given  of  the  rule;  //  was  ordered j 
that  the  appeal  should  be  dismissed  as  to  him. 


4t  6nl 

95    «>» 

•  s  ^" 

Gregory  v.  Baugh.  1827. 

Febrytary, 

In  what  cases,  and  upon  what  prineiplet,  hear^tay  evijieoee  aa  io  pedigree^  \m 

ad  nutted. 
Matters  oi  general  hittory  roust  be  given  in  evidence^  as  well  as  all  other  facts  i 

and  the  jurj  are  not  to  be  left  to  their  vton  infomuUipn  as  to  soeh  thb2;s. 
A  re-riew  of  all  oar  laws  concerning  Indian  tlavery  m  Yh^nia. 
In  qoestions  of  freedom,  evidence  that  there  had  been  a  belief  in  the  netghdour^ 

hood,  some  50  or  60  years  before,  that  the  female  ancestor  of  the  plaintiff 

vat  entitkd  to  her  freedom,  is  not  admissible.    By  tvo  Judges, 

Appeal  from  the  Superior  Court  of  Chesterfield  county^ 
where  James  Baugh^  a  man  of  color,  brought  an  action 
against  Thomas  Gregory ^  to  recover  his  freedom.  The 
pleadings  are  in  the  usual  form;  and  the  jury  found  a  ver- 
dict for  the  plaintiff.    Judgment  was  rendered  acoordingly. 

At  the  trials  the  plaintiff  filed  two  bills  of  exceptions. 
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1827.  1.  The  first  states,  that  upon  the  trial,  the  plaintiff 
\^!!!^^2i  proved  by  two  witnesses  that  he  is  the  son  of  Biddy ^  who 
Gregory  was  the  daughter  of  Sibyl;  that  Sibyl  was  a  copper-co- 
Bm^.  loured  woman,  with  long,  straight,  black  hair,  with  the 
general  appearance  of  an  Indian,  except  that  she  was  too 
dark  to  be  of  the  whole  blood;  that  she  was  called  Indian 
Sibyl^  but  her  color,  and  that  only,  shewed  she  had  nei^ro 
blood;  that  he  also  introduced  the  deposition  of  Benjamin 
Smithy  aged  70,  who  proved  that  when  he  was  a  boy,  be- 
tween 7  and  10  years  old,  he  knew  a  yellow  woman  in 
the  family  of  Peter  Jishbrooke^  who  was  called  ^sh^ 
brooke^s  old  Sibyl^  and  Indian  Sibyl;  that  she  had  everj 
appearance  of  an  Indian,  and  had  ^veral  children:  one 
by  the  name  of  Biddy ^  and  one  by  the  name  of  Jenny; 
that  Sibyl  had  long,  straight,  black  hair;  and  be  w^s  al- 
ways under  the  impression  that  she  was  of  Indian  descent. 
The  plaintiff  also  offered  to  prove,  that  in  the  lifetime  of 
Sibyl f  about  the  year  1770,  it  was  currently  said  and 
believed  in  the  neighbourhood^  that  she  was  entitled  to 
her  freedom.  To  the  introduction  of  this  evidence  the 
defendant's  counsel  objected.  But,  the  Court  was  of  opin- 
ion, that  though  such  evidence  was  not  legal  evidence  to 
prove  the  affirmative  position  that  Sibyl  wbs  freCf  it  was 
legal  and  proper  evidence,  as  a  circumstance  with  others, 
'  to  aid  the  jury  in  deciding  whether  the  %/ifrican  mixture 
in  Sibyl  came  from  t  lie  father  or  mot  her  ^  and  for  that 
purpose  only,  and  to  have  such  weight  as  the  jury  deemed 
it  entitled  to.     The  defendant  excepted  to  this  opinion. 

2.  The  second  bill  of  exceptions  states,  that  after  the 
cause  had  been  argued  before  the  jury,  on  all  the  circum- 
stances of  the  case,  the  defendant  by  counsel  stated,  that 
the  evidence  proved  the  plaintiff  to  be  the  son  of  Biddy^ 
who  was  the  daughter  of  Sibyl,  who  was  half  Indian  and 
half  negro,  and  moved  the  Court  to  instruct  the  jury,  that 
if  they  so  found  the  facts,  that  in  this  action  it  was  need- 
ful for  the  plaintiff  to  prove,  that  Sibyl  was  descended,  in 
the  maternal  line,  from  an  Indian  woman.     But  the  Court 
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said,  that  it  is  true  that  the  jury  must  find  that  fact,  but    1827. 
that  the  Court  would  not  instruct  the  jury,  that  further  evi-  ^^^H^^^ 
dence  to  prove'  it,  was  of  legal  necessity,  to  be  given  by    Gregoiy 
the  plaintiff:  that  it  was  a  question  to  be  decided  on  pro-    Baugh. 
babilities  and  circumstances;  among  whichf  it  was  lawful 
for  the  jury  to  consider  facts  connected  unfh  the  history 
of  the  country^  as  if  formally  proved  to  them;  and  if, 
at  the  time  spoken  of  it  was  much  more  common  for 
female  Indians  to  be  captured  and  domesticated  among 
us^  than  maleSf  that  circumstance  might  be  regarded  by 
them  as  of  some  weighty  and  in  the  case  before  them^ 
they  should  attentively  consider  all  the  circumstances^ 
andjind  for  the  plaintiffs  if  they  believed  that  Sibyl's 
mother  was  an  Indian  woman;  otherwise^  they  should 
find  for  the  dtfendant.    To  this  opinion^  the  defendant 
excepted. 

The  defendant  appealed. 

Leighy  for  the  appellant. 

Bacchusy  for  the  appellee. 

February  14.     Judge  Carr  delivered  his  opinion. 

The  appellee  sued  the  appellant  for  freedom.  The  plead- 
ings are  in  the  usual  form,  putting  the  question  of  freedom 
in  issue.  The  case  comes  up  on  two  exceptions  taken  by 
the  defendant  to  the  opinion  of  the  Court 

1.  The  plaintiff  proved  by  two  witnesses,  that  he  is  the 
son  of  Biddy y  who  was  the  daughter  of  Sibyl:  that  Sibyl 
was  a  copper-coloured  woman,  with  long,  straight,  black 
hair,  with  the  general  appearance  of  an  Indian,  except  that 
she  was  too  dark  to  be  of  the  whole  blood:  that  she  wa? 
called  Indian  Sibyl;  but  her  color,  and  that  only,  shewed 
she  had  negro  blood.  He  also  introduced  the  deposition 
^i  Smithy  who  said,  that  when  a  boy,  (between  7  and  10,) 
he  knew  a  yellow  woman  in  the  family  of  Jlshbrooke.  She 
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1827.  was  called  Ashhrooke*^  old  Sibyl  and  Indian  Sibyl.  She 
^^^!^!^Z^  had  every  appearance  of  an  Indian;  long,  straight,  black 
Gregoiy  hair;  and  he  was  always  under  the  iinpresrfon  that  she  was 
Bragfa.  of  Indian  <]escent.  After  the  introdaction  of  this  evi- 
dence,  the  plaintiff  offered  to  prove,  that  in  the  life-time  of 
Sibylf  about  the  year  1770,  it  was  currently  said,  and  be- 
lieved in  the  neighbourhood,  that  she  was  entitled  to  her 
freedom;  to  the  introduction  of  which  evidence,  the  de* 
fendant  objected.  But,  the  Court  was  of  opinion,  that  though 
such  evidence  was  not  legal  evidence  .to  prove  the  affir« 
mative  position  that  Sibyl  was  free,  it  was  legal  and  pro- 
per evidence,  as  a  circumstance  with  others,  to  aid  the  jury 
in  deciding  whether  the  African  mixture  in  Sibyl  c^me 
from  the  father  or  mother,  and  for  that  purpose  only,  and 
to  have  such  weight  as  the  jury  deemed  it  entitled  to.  The 
plaintiff  was  allowed  to  give  the  said  evidence. 

S.  The  second  exception  is  substantially  this:  After  ar- 
gument of  the  cause,  the  defendant's  counsel,  staling  the 
amount  of  the  evidence  to  be,  that  the  plaintiff  was  son  of 
Biddy  f  who  was  daughter  of  Sibylf  who  was  half  Indian, 
half  negro,  moved  the  Court  to  instruct  the  jury,  that  it 
was  necessary  for  the  plaintiff  to  prove,  that  SibyJ  was  de- 
scended in  the  ouiternal  line  from  an  Indian  woman.  Baty 
the  Court  said,  that  it  is  true  the  jury  mast  find  that  fact, 
but  that  the  Court  would  not  instruct  the  jury,  that  fur- 
ther evidence  to  prove  it,  was  of  legal  necessity,  to  he 
given  by  the  plaintiff:  that  it  was  a  question  to  be  decided 
on  probabilities  and  circumstances,  among  which  it  was 
lawful  for  the  jury  to  consider  facts  connected  with  the 
history  of  the  country,  as  if  formally  proved  to  them; 
and  if,  at  the  time  spoken  of,  it  was  much  more  common 
for  female  Indians  to  be  captured,  and  domesticated  amocm^ 
us  than  males,  that  circumstance  might  be  regarded  hj 
them  of  some  weight,  and  in  the  case  before  them,  they 
should  attentively  consider  all  the  circumstances,  and  find 
for  the  plaintiff,  if  they  believed  SibyPs  mother  was  an 
Indian  woman;  otherwise^  they  should  find  for  the  defen- 
dant 
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The  question  presented  by  the  first  bill  of  exceptions  is,  1B27. 
in  my  mind,  a  very  important  one.  In  Shelton  v.  Bar-  \^^!^!^X^ 
hour  J  2  Wash.  64,  the  President  remarks,  **  that  although  Gregory 
liberty  is  to  be  favoured,  the  Court  cannot,  on  that,  or  any  Baugh. 
other  favored  subject,  infringe  the  settled  rules  of  law.'* 
In  Pegram  v.  Isabel^  2  Hen  &  Munf.  193,  Judge  Roane 
repeats  these  remarks  verbatim^  and  adds,  ^^  This  deci- 
sion, therefore,  shuts  out  the  pretence,  that  we  can,  in  this 
case,  take  a  greater  latitude  in  relation  to  the  rules  of  evi- 
dence, than  in  any  other. '^  In  Mima  Queen  and  Child 
V.  Hepburn^  7  Cranch's  Rep.  890,  the  Chief  Justice,  de- 
livering the  opinion  of  the  Court,  says,  **  However  the 
feelings  of  the  individual  may  be  interested  on  the  part 
of  a  person  claiming  freedom,  the  Court  cannot  perceive 
any  legal  distinction  between  the  assertion  of  this,  and  any 
other  right,  which  will  justify  the  application  of  a  rule  of 
evidence  to  cases  of  this  description,  which  would  be  inap- 
plicable to  general  cases,  in  which  a  right  of  property  may 
be  asserted.''  I  h^ve  thought  it  proper  to  state  these  au- 
thorities, in  order  to  fortify  the  mind  against  that  bias  we 
so  naturally  feel,  in  favor  of  liberty. 

This,  then,  is  a  general  question  on  the  law  of  evidence. 
It  is  well  remarked  by  Lord  Kenyon  in  Rex  v.  Eriswell, 
3  Term.  Rep.  707,  that  ^*all  questions  upon  the  rules  of 
evidence  are  of  vast  importance  to  all  orders^nd  degrees 
of  men.  Our  lives,  our  liberties  and  our  property  are  all 
concerned  in  the  support  of  these  rules,  which  have  been 
matured  by  the  wisdom  of  ages,  and  are  now  revered  from 
their  antiquity,  and  the  good  sense  in  which  they  are 
founded.  They  are  not  rules  depending  on  technical  re- 
finements, but  upon  good  sense;  and  the  preservation  of 
them  is  the  first  duty  of  Judges."  Among  these  rules, 
none  is  n[K)re  firmly  fixed,  or  rests  on  a  more  solid  founda- 
tion, than  this  ;  **that  hearsay  evidence  is  in  its  very  na- 
ture inadmissible.  It  violates  the  fundamental  principles 
which  ordain,  that  any  fact  which  is  to  affect  a  person  should 
be  proved  by  a  witness  sworn  to  speak  the  truths  and  tes- 
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1827.  tifying  in  (he  presence  of  the  party ^  that  he  may  cros^ 
rebnsary.  examine  him.  It  generally  supposes  belter  evidence  be- 
Gregorj  hind;  and  even  where  this  is  not  the  case,  its  intrinsic 
U,^,  weakness,  its  incompetency  to  satisfy  the  mind  of  the  ex- 
istence of  the  fact,  and  the  frauds  which  raigfac  be  prac- 
tised under  its  cover,  combine  to  support  the  rule,  that 
hear-say  evidence  is  totally  inadmissible."  To  this  rule, 
however,  there  are  some  few  exceptions,  which,  the  books 
tell  us,  are  as  old  as  the  rule  itself.  These  are  cases  of 
pedigree^  prescription^  custom^  and  in  some  cases  of 
boundary.  These  exceptions  were  no  doubt  admitted, 
under  the  idea  that  they  resulted  from  the  necessity  of  the 
case;  but  Courts  have  been  fearful,  (and  with  good  reason,) 
lest  they  should  Ijet  141  many  mischiefs,  and  have  guarded 
strongly  against  enlarging  them.  This  subject  \s  very  ably 
discussed  in  the  case  of  The  King  v.  The  Inhabitants  of 
Eristoell;  and  though,  in  that  case,  the  Judges  were 
equally  divided,  it  will  be  seen  by  the  cases  of  Rex  v. 
The  Inhabitants  qf  Nuneham  Courtney^  1  East.  373, 
and  Bexv.  FerryfrystonCy  3  East.  54,  that  the  question  has 
been  entirely  settled  in  favor  of  the  opinion  of  Grose  and 
Lord  Kenyon^  who  were  opposed  to  the  introduction  of  hear- 
say evidence.  Grose  remarks,  ^'  I  dread  that  rules  of  evi- 
denceshouldever  depend  on  the  discretion  of  Judges.  I  wish 
to  find  the  nule  laid  down,  and  to  abide  by  it;  and  nothing 
but  a  clear  incontrovertible  decision  upon  the  point,  and 
not  the  concession  of  counsel,  or  the  obiter  dictum  of  a 
Judge,  ought  to  form  an  exception  to  a  general  rule  of  law, 
framed  in  wisdom  by  our  ancestors,  and  adopted  in  every 
case,  except  where  the  exception  is  as  ancient  as  the  rule.'' 
Lord  Kenyon  also,  speaking  of  the  necessity  of  defining 
the  exceptions  to  the  rule  strictly,  adds;  *'  For,  unless  that 
is  done,  I  am  much  afraid  we  may  endanger  a  rule  of  in* 
finite  importance  to  ^yexy  individual,  and  by  suffering  ex- 
ceptions to  creep  on,  one  after  another,  leave  nothing  Hkc 
a  rule.''  In  the  case  before  cited  from  Ith  Cranch^  Judge 
Marshall^  after  laying  down  the  rule  and  the  esceptioos. 
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adds;  '^  But  if  other  cases^  standing  on  similar  principles,     1827. 
should  arise,  it  may  well  be  doubted  whether  justice,  and  f^^!^!^ 
the  general  policy  of  the  law,  would  warrant  the  creation    Gregory 
of  new  exceptions.    The  danger  of  admitting  hear-say  evi-    Baugh. 
dence,  is  sufficient  to  admonish  Courts  of  Justice  against 
lightly  yielding  to  the  introduction  of  fresh  exceptions  to 
an  old  and  well  established  rule,  the  value  of  which  Js  felt 
and  acknowledged  by  all.     If  (he  adds]  the  circumstance 
that  the  eye-witnesses  of  any  fact  be  dead,  should  justify 
the  introduction  of  testimony  to  establish  that  fact  from 
hear-sat/y  no  man  could  feel  safe  in  any  property,  a  claim 
to  which  might  be  supported  by  proof  so  easily  obtained.'' 

If  I  have  dwelt  longer  on  this  point,  than  might  seem  ne- 
cessary, it  is  because  of  my  anxiety  (by  the  aid  of  these 
great  names)  to  impress  deeply  a  sense  of  the  mischiefs, 
which  may  result  from  enlarging  the  exceptions  to  this  an- 
cient and  venerable  rule. 

The  question  before  us,  is  a  case  of  pedigree.  The  object 
was,  to  trace  back  the  descent  of  the  plaintiff,  through  the 
maternal  line,  to  an  Indian  woman.  The  evidence  offered 
was,  that  about  the  year  1770,  it  was  currently  reported 
and  believed  in  the  neighbourhood,  that  Sibyl^  the  mater- 
nal grand-mother  of  the  plaintiff,  was  entitled  to  her  free- 
dom; and  the  Court  said^  that  this  was  legal  and  proper 
evidence,  as  a  circumstance  with  others,  to  iiid  the  jury  in 
deciding,  whether  the  African  mixture  \n  Sibyl  came  from 
the  father  or  mother.  To  ascertain  the  correctness  of  this 
opinion,  let  us  examine  a  little  the  extent  to  which  the  ex- 
ception has  gone,  in  cases  of  pedigree. 

In  Rex  v.  Erisweliy  (before  cited,)  Lord  Kenyon  says, 
'^  I  admit  that  declarations  of  the  members  of  a  family,  and 
perhaps,  of  others  living  in  intimacy  with  them,  are  re- 
ceived as  evidence  as  to  pedigrees;  but  evidence  of  what 
a  mere  stranger  has  said,  has  always  been  rejected  in  such 
cases." 

In  Vowles  v.  Youngs  13  Ves.  140,  an  issue  had  been 
directed  out  of  Chancery,  in  the  trial  of  which,  upon  a 
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fvwl^  question  of  pedigree,  what  a  husband  had  said  as  to  the 
K^^-y^  legitimacy  of  his  wife,  was  offered  in  evidence.     The  law 
Gregory   Judge  rejected  it,  on  the  ground  that  the  husband  did  not 
Baugh.    come  within  the  rule,  which  limited  the  evidence  to  mem- 
bers of  the  family  of  the  person,  whose  descent  was  to  be 
traced.     A  motion  was  made  to  Lord  Chancellor  Erskine 
for  a  new  trial,  on  the  ground  of  mis-direetion;  and  he 
granted  it,  thinking  the  husband  clearly  within  the  rule. 
He  says,  **The  law  resorts  to  hear-say  of  relations  upon 
the  principle  of  interest  in  the  person,  from  whom  the  d©» 
scent  is  to  be  made  out;  and  it  is  not  necessary  that  evidence 
of  consanguinity  should  have  the  correctness  required  as 
to  other  facts.     If  a  person  says  another  is  his  relation  or 
next  of  kin,  it  is  not  necessary  to  state  how  the  consan- 
guinity exists.     It  is  sufficient  that  he  says  J9.  is  his  re/a- 
tion,  without  stating  the  particular  degree,  whiefay  perhaps, 
he  could  not  tell,  if  asked.     J9t//,  tV  is  evidence  from  the 
interest  qf  that  person  in  knowing  the  connections  of 
the  family:  Therefore^  the  opinion  of  the  neighbour- 
hooft,  or  what  passed  among  acquaintancCy  will  not  do.** 
This  point  is  again  stated  in  the  case  of  Whitloc&e  v. 
Baker y  13  Ves.  511,  where  Lord  Eldon  says,  "I  accede 
to  the  doctrine  of  Lord  Mansfield^  as  it  hz%  been  stated 
from  Cowper^  591;  but  it  must  be  understood  as  it  has  been 
practised  and  \icted  upon;  and  one  word  in  that  passage 
wants  explanation.     It  was  not  the  opinion  of  Lord  Mans- 
fields  or  of  any  Judge,  that  tradition  generally  is  evidence 
of  pedigree;  the  tradition  must  be  from  persons  having 
such  a  connection  with  the  party  to  whom  it  relates,  that 
it  is  natural  and  likely,  from  their  domestic  habits  and 
connections,  that  they  are  speaking  the  truth,  and  that  they 
could  not  be  mistaken.     The  whole  goes  upon  that.     De- 
clarations in  the  family,  descriptions  in  wills,  descriptions 
on  monuments,  descriptions  in  bibles  and  r^istry  books| 
all,  are  admitted  upon  the  principle  that  they  are  the  natu- 
ral effusions  of  a  party,  who  must  know  the  truth,  and 
who  speaks  upon  an  occasion,  when  his  mind  stands  in  an 


Court  of  Appeals  qf  Virginia.  619 

even  position,  without  any  temptation  to  exceed  or  fall  1827. 
abort  of  the  truth.  But,  there  may  be  many  circumdtan*  J^!^J!^ 
ces  forming  part  of  the  tradition,  which  you  would  reject^  tk^gory 
taking  the  body  of  the  tradition/'  From  these  authorities  oaugh. 
it  would  seem,  that  the  exception  which  tolerates  hear^say 
in  cases  of  pedigree  extends  only  to  the  hear-say  of  those 
who,  by  connection  and  consanguinity,  have  both  the 
means  *of  knowing,  and  an  interest  in  making  themselves 
acquainted  with,  the  facts  of  which  they  speak,  and  does 
not  take  in  every  neighbourhood  rumor  or  report.  If  some 
of  the  cases  heretofore  decided  in  this  Court,  on  the  sub** 
ject  of  freedom,  should  seem  to  have  overstepped  these 
limits,  it  is  by  no  means  my  purpose  to  disturb  or  unsettle 
what  they  may  have  decided.  I  have  merely  attempted 
to  shew  what  ia  the  rule.  The  Court  has  always  professed 
in  these  cases,  as  in  others,  not  to  intend  a  departure  from 
settled  rules.  The  doctrine  was  not  particularly  laid  down 
in  those  cases.  The  opinion  in  the  case  before  us,  seems 
to  me  to  have  gone  a  step  beyond  any  former  decision,  and 
it  is  to  shew  its  error  that  I  have  stated  the  exception  to 
the  general  rule. 

Suppose  we  allow  the  greatest  extent  to  this  exception,  ^ 
that  any  of  the  cases  give,  and  admit  that  in  the  case  of 
persons  claiming  freedom  by  descent,  through  the  female 
line,  from  Indian  ancestors,  general  report  of  the  neigh- 
bourhood should  be  admitted;  still,  it  must  be  general  re* 
port  as  to  pedigree.  In  the  case  before  us,  it  should  be  a 
general  report  that  old  Sibyl  was  the  child  of  an  Indian 
woman.  But,  there  was  no  such  evidence  here.  The 
evidence  offered  and  objected  to  was,  that  it  was  the  car- 
rent  belief  of  the  neighbourhood,  that  Sibyl  was  entitled 
ia  her  freedom.  What  was  the  ground  of  that  belief,  no 
where  appears.  Was  it  a  knowledge  in  the  neighbours, 
that  Sibyl  was  the  daughter  of  an  Indian  woman  ?  If  so, 
that  would  naturally  have  been  stated  as  the  reason.  Or, 
was  it  her  appearance,  copper  color,  and  long  hair  ?  These, 
we  know,  she  might  as  well  have  derived  from  an  In- 
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1827.     dian  father  as  mother.     Or,  was  it  an  idle  rumor,  which, 
February,  jj^^  ^  thousand  Others,  had  no  foundation  at  all  ?  Suppose 
Gregoty    a  man  were  to  bring  suit  for  a  tract  of  land,  claiming  it  by 
Bauih.     •  descent  from  a  remote  ancestor.     He  proved  that  he  was 
the  son  of  ./f.,  who  was  the  son  of  B.i  but  here  the  proof  of 
descent  stopped,  being  still  short  of  the  ancestor.  To  supply 
the  defective  links  in  the  chain,  however,  proof  was  offered 
that  it  was  the  current  belief  of  the  neighbourhood,  some 
fifty  or  sixty  years  past,  that  B.  was  entitled  to  the  land. 
Would  this  be  received  as  evidence,  that  B.  was  descended 
from  the  ancestor,  so. as  to  complete  the  chain  of  descent? 
I  do  not  think  this  would  be  contended  for;  and  yet  the 
two  cases  seem  to  me  exactly  parallel. 

The  case  of  Mima  Queen  v.  Hepburn^  before  cited, 
was,  like  this,  a  question  of  freedom;  and  evidence,  very 
much  of  the  character  of  that  offered  here,  was  rejected  by 
the  Court  below,  and  a  writ  of  error  brought  before  the  Su- 
preme Court,  where  the  judgment  was  affirmed;  the  Chief 
Justice  delivering  a  clear  and  strong  opinion,  from  which  I 
have  already  quoted  several  passages. 

Again.  In  Negro  John  Davis^  Src*  v.  Woody  1  Wheat. 
G.  Error  on  judgment  of  the  Court  below,  rendered  against 
the  plaintiffs,  who  in  that  Court  were  peiitionera  for  free* 
dom.  They  excepted  to  the  opinion  of  the  Court,  slating 
that  they  had  offered  to  prove  by  competent  witnesses*  that 
r  they  (the  witnesses)  had  heard  old  persons  now  dead,  de- 

clare that  a  certain  Mary  Davis^  now  dead,  was  a  white 
woman  born  in  England,  and  such  was  the  general  report 
of  the  neighbourhood  where  she  lived;  and  also  offered  the 
same  kind  of  evidence  to  prove  that  Susan  Davis,  mo- 
ther  of  the  petitioners,  was  lineally  descended  in  the  fe- 
male line,  from  the  said  Mary;  which  evidence  by  hear-say 
and  general  reputation,  the  Court  refused  to  admit,  except 
so  far  as  it  was  applicable  to  the  fact  of  the  petitioner's  pe- 
digree. The  counsel  for  the  plaintiffs  in  error,  referred 
to  the  case  of  Mima  Queen  and  Child  v.  Hepburn^  re- 
marking, that  unless  the  Court  was  disposed  to  re-yiew  ;ts 
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decision,  it  must  be  taken  for  law;  and  he  could  not  deny     1827. 
its  authority.     The  Chief  Justice  delivered  the  opinion  of  ,J^!!^J!^ 
the  Court,  and  stated,  that  as  to  the  first  exception  (the  one    Gregoiy 
1  have  stated,)  the  Court  had  revised  its  opinion  in  Mima    Bftugh. 
Queen  v.  Hepburn^  and  confirmed  it.     These  two  cases 
clearly  decide,  that  though  evidence  by  hear-say  and  ge- 
neral reputation  be  admissible  as  to  pedigree,,  it  is  not  ad- 
missible to  prove  the  freedom  of  the  plaintifi''s  ancestori 
and  thence  to  deduce  his  own.     I  conclude  on  this  point, 
that  the  admission  of  the  evidence  in  the  case  before  us, 
was  erroneous,  whether  we  consider  the  exception  as  it 
seems  to  be  confined  by  the  English  cases,  to  the  hear-say 
of  relations  and  connections;  or,  extended  by  our  own  and 
the  cases  in  the  Federal  Court,  to  general  report  and  repu- 
tation. 

It  remains  to  consider  the  second  bill  of  exceptions.  The 
Court  was  asked  to  instruct  the  jury,  that  it  was  necessary 
for  the  plaintiff  to  prove  the  descent  of  Sibyl  in  the  ma- 
ternal line,  from  an  Indian  woman.  Such  proof  was  cer- 
tainly necessary,  and  it  seems  to  me  that  the  Court  ought 
to  have  said  so,  without  further  comment.  But  the  Court 
said  it  was  true  the  jury  must  find  that  fact,  but  that  the 
Court  would  not  instruct  them  that  further  evidence  to 
prove  it  was  necessary,  but  simply  that  the  fact  must  be 
proved.  The  Court  went  on  to  remark,  that  it  was  a  ques- 
tion to  be  decided  upon  probabilities  and  circumstances, 
among  which  it  was  lawful  for  the  jury  to  consider  facts 
connected  with  the  history  of  the  country,  as  if  formally 
proved  ta  them. 

I  have  two  objections  to  this  part  of  the  instruction. 
1.  That  it  was  not  called  for  by  the  motion,  and  seemed 
calculated,  (though  I  am  sure  the  worthy  Judge  had  no  such 
intention,)  to  influence  the  jury  on  the  evidence.  2.  That 
t  was  not,  (if  I  understand  it  aright,)  correct  in  point  of 
law.  "  The  jury  may  consider  facts  connected  with  the 
history  qfthe  country  y  as  if  formally  proved  to  them.^* 
This,  I  presume,  cannot  mean  that  the  jury  are  to  consider 
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1827.    such  facts  as  if  formally  proved,  wJien  proved;  but,  that 
^^^a^^^  without  proofs  they  are  to  consider  them  as  if  formal]/ 
GnfoiT   proved;  that  is,  that  each  juror  might  take  any  facts  as 
BMlh.    formally  proved,  which  he  might  have  heard  of  in  a  way 
to  satisfy  his  mind,  and  might  consider  as  connected  with 
the  hbtory  of  the  country.     If  this  be  the  meaning,  (and 
I  can  see  no  other,)  it  is  contrary  to  law;  for,  it  is  laid 
down  in  all  the  books,  that  there  must  be  some  proof  ad« 
duced  of  historical  facts.     In  the  case  of  Mima  Queen  v. 
Hepburn f  Judge  Marshall  says,  **  There  are  also  matters 
of  general  a^d  public  history,  which  may  be  received  with- 
out that  full  proof,  which  is  necessary  for  the  establish- 
ment of  a  private  facf 

In  Stainer  v.  The  Burgesses  qf  Droitwich,  Salk.  281, 
an  issue  was  directed  out  of  Chancery,  wherein  the  ques- 
tion was,  whether  by  the  custom  of  Droitwich,  salt  pits 
could  be  sunk  in  any  part  of  the  town,  or  in  a  certain  place 
only;  and  upon  the  trial  at  bar,  Camden* s  Britannia 
was  offered  in  evidence,  but  refused.  For,  the  Court  held, 
that  ''a  general  history  might  be  given  in  evidence  to 
prove  a  matter  relating  to  the  Kingdom  in  general,  because 
the  nature  of  the  thing  requires  it,  but  not  to  prove  a  par- 
ticular right  or  custom. "  Surely,  there  ought  to  have  been 
some  evidence  adduced  of  any  facts  contended  for  ashisto. 
rical.  The  jury  should  all  have  had  the  same  proof  to  act 
upon,  and  not  to  be  left,  each  to  his  own  stock  of  informa- 
tion, whether  scanty  or  abundant,  correct  or  erroneous. 

The  Court  go  on  to  say,  that  '^  if,  at  the  time  spoken  of,  it 
was  much  more  common*for  female  Indians  to  be  captured 
and  domesticated  among  us  than  males,  that  circumstance 
might  be  regarded  by  the  jury  as  of  some  weight  *'  This  is 
very  vaguely  expressed;  and  there  is  always  danger  in  such 
cases,  of  mis-leading  the  jury.  **  The  time  jipohen  o/.^^ 
What  time  ?  There  is  nothing  to  specify.  If  the  Court 
meant  the  time  when  SibyVs  mother,  (taking  her  to  have 
been  an  Indian,)  was  brought  into  the  country,  when  was 
that?    From  the  record  it  would  seem,  tbat  Sibj/l,  about 
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the  year  1760,  must  have  been  at  least  fifty  years  old,  as    1827. 
she  was  then  called  old  Sibyl.     This  would  carry  back  the  ^^!^^*Zu 
time  of  her  birth  to  1710.     But,  how  old  her  mother  then   Gregory 
was,  or  when  brought  into  the  country,  (if  brought  in  at    Baaih. 
all,)  there  is  not  a  single  fact  in  the  cause,  to  give  us  the 
slightest  information. — Again.     What  was  the  evidence, 
on  which  the  jury  was  to  decide,  that  it  was  more  common 
to  capture  females  than  males  at  this  period,  so  vaguely  al- 
luded to?  None  is  stated;  none  in  the  record.     The  jury 
might  conclude,  that  being  one  of  the  historical  facts  be- 
fore mentioned,  they  might  take  it  as  formally  proved, 
without  any  evidence  being  adduced  to  them ;  or,  they  might 
suppose  that  they  were  at  liberty  to  weigh  probabilities; 
and  if  to  their  understanding,  it  seemed  more  likely  that 
women  should  be  captured  than  warriors,  to  conclude  that 
the  fact  was  so  in  the  case  before  them.     It  was  wrong,  I 
think,  to  commit  the  jury  to  this  vague  course  of  surmise 
and  conjecture. 

The  last  part  of  this  instruction  is,  that  the  jury  should 
find  for  the  plaintifi*,  if  they  believed  SihyVs  mother  was 
an  Indian  woman.  I  think  this  was  laying  down  the  law 
too  broadly.  Taking  Sibyl  to  have  been  born  about  the 
year  1710,  and  her  mother  to  have  been  thirty  at  her  birth, 
she  would  have  been  born  in  1680,  and  might  have  been 
brought  into  the  country  under  the  law  of  1682,  permitting 
Indians  to  be  held  in  slavery.  This  act,  we  know,  was 
in  force  till  repealed  (as  the  Courts  have  decided)  by  the 
act  of  1691,  permitting  free  trade  with  the  Indians.  It 
would  have  been  going  far  enough,  I  think,  if  not  too  far, 
to  have  told  the  jury,  that  if  they  believed  that  Sibyl  was 
the  daughter  of  an  Indian  woman,  it  y^diS  prima  facie  evi- 
dence of  freedom,  and  threw  on  the  other  party  the  bur- 
then of  proving,  that  she  was  properly  held  in  slavery  or 
service;  for,  there  were  laws  allowing  this  latter.  It  will 
be  observed  that  the  motion,  under  which  this  instruction 
was  given,  was  made  by  the  defendant,  who  did  not  ask 
the  Court  to  say,  that  proof  of  SlbyPs  being  the  daughter 


624  Court  of  Appeals  of  Firginia. 

1827.    of  an  Indian  woman  was  sufficient;  but,  that  such  proof 
f^^^y-  was  necessary  for  the  plaintiff  to  support  his  action.     The 

Gregory   two  things  are  very  different 

B^h.  Upon  the  whole,  my  opinion  is  that  the  Coart  erred  in 
both  the  instructions  excepted  to;  and  that  the  judgment 
should  be  reversed,  and  the  case  sent  back  for  a  new  trial, 
on  which  such  instructions  are  not  to  be  given. 

Judge  Gr£EN. 

It  appears  by  the  bills  of  exceptions,  that  the  plaintiff 
was  the  son  of  Biddy ^  who  was  the  daughter  of  Sidy/: 
that  the  Utter,  about  the  year  1760,  was  called  old  Sibyl 
and  Indian  Sibylf  was  a  copper-coloured  woman,  with 
long,  straight,  black  hair,  with  the  general  appearsnce  of 
an  Indian,  except  that  she  was  too  dark  to  be  of  the  whole 
blood;  and  her  color  shewed  that  she  was  half  Indian  and 
half  negro;  and  that  about  1770,  it  was  currently  said  and 
believed  in  the  neighbourhood,  that  Sibyl  was  entitled  to 
her  freedom;  which  latter  evidence  the  Court  admitted, 
not  as  legal  evidence  to  prove  that  Sibyl  was  free,  but  as 
legal  and  proper  evidence  of  a  circumstance,  with  others, 
to  aid  the  jury  in  deciding  whether  the  African  mixture  in 
Sibyl  came  from  the  father  or  mother,  sad  for  (hat  pur- 
pose only,  to  have  such  weight  as  the  jury  deemed  it  en- 
titled to.  The  Court  also  instructed  the  jury,  that  although 
it  was  necessary  to  justify  the  jury  in  finding  for  the  plain- 
tiff, that  Sibyl  descended,  in  the  maternal  line,  from  an 
Indian  woman,  the  Court  would  not  instruct  them  (al- 
though asked  to  do  so  by  the  defendant,)  that  further  evi- 
dence to  prove  it,  was  of  legal  necessity,  to  be  given  by  the 
plaintiff:  thdt  it  was  a  question  to  be  decided  on  probabili- 
ties and  circumstances;  amongst  which,  it  was  lawful  (or 
the  jury  to  consider  facts,  connected  with  the  history  of 
the  country,  as  if  formally  proved;  and  if,  at  the  lime 
spoken  of  it  was  much  more  common  for  female  Indians 
to  be  captured  and  domesticated  among  us,  than  males. 
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that  circumstance  might  be  regarded  by  them  of  some    1827. 
weight;  and  in  the  case  before  them,  they  should  atten-  ^j^^I^!^' 
lively  consider  all  the  circumstances,  and  find  for  the    Gregory 
plaintiffs  if  they  believed  that  Sibyl's  mother  was  an  In-    Baugb. 
dian  woman;  otherwise,  they  should  find  for  the  defendant* 

To  determine  upon  the  propriety  of  these  decisions,  it 
will  be  proper  to  enquire  in  what  eases  Indians,  under  oui* 
laws,  could  be  held  as  servants,  and  in  what,  as  slaves. 

An  act  of  1655,  1  Hen.  Stat,  at  Large,  410,  providedi 
that  all  Indian  children  might  be  taken  as  servants  with 
the  consent  of  their  parents,  for  such  term  as  might  be 
agreed  upon,  provided  the  covenants  for  service  were  con- 
firmed before  two  Justices  of  the  peace,  and  that  they  be 
brought  up  in  the  christian  religion. 

In  1657-8,  Ibid.  455,  it  was  enacted,  that  the  service  of 
such  children  should  not  be  transferred  to  any  other,  and 
that  they  should  be  at  their  own  disposal  at  the  age  of 
twenty-five.  These  are  the  only  acts  relating  to  voluntary 
contracts  of  service. 

An  act  of  1661-2,  2  Hen.  Stat.'  at  Large,  143,  pro- 
yided,  that  what  Englishman,  trader  or  other,  shall  bring 
in  any  Indians  as  servants,  and  shall  assign  them  over  to 
any  other,  shall  not  sell  them  for  slaves,  nor  for  any 
longer  time  than  English  of  the  like  ages  should  serve  by 
Act  of  Assembly,  (if  above  sixteen,  five  years;  if  under, 
until  they  attain  the  age  of  24;)  and  no  one  was  to  enter- 
tain any  of  the  neighbouring  Indians  as  servants,  without 
license  of  the  Governor. 

In  1670,  2  Hen.  Stat*  at  Large,  283,  an  act  recites, 
that  whereas  some  disputes  have  arisen,  whether  Indians 
taken  in  war  by  any  other  nation,  and  by  that  nation  that 
taketh  them,  sold  to  the  English,  are  servants  for  life  or 
term  of  years;  and  enacts  that  all  servants,  not  being 
christians,  imported  into  this  colony  by  shipping,  shall  be 
slaves  for  their  lives;  but  what  shall  come  by  land,  shall 
serve,  if  boys  or  girls,  until  thirty  years  of  age;  if  men 
or  women,  'twelve  years  and  no  longer.    This  act  was 

Vol..  rv.  7.9 


626  Court  of  JJppeals  of  Virginia. 

1837.    the  first  that  alludes  to  the  question  of  the  slavery  of  In- 
Ftbmary,  jj^^j  under  any  circumstances,  and  was  made  to  remore 
Grrjory    a  doubt  whether  those  taken  in  war  by  other  nations,  aod 
j^^     sold  to  the  English,  were  slaves  or  not. 

There  are  several  indications  that  Indians,  before  this 
time,  were  held  in  slavery.  In  2  Hen.  Siat,  at  Large^ 
155,  (I66I-29)  there  is  an  order  of  the  Assembly  discharg- 
ing MetappiUf  a  Powhatan  Indian  sold  for  life  to  Etiza- 
beth  Shorty  by  the  King  of  the  Wainoake  Indians,  because 
he  had  no  power  to  sell  him,  being  of  another  no/ton^ 
and  in  1670,  an  act  passed,  reciting  that  it  hath  been 
questioned  whether  Indians  or  nei^roes  manumittedf  or 
otherwise  free,  could  be  capable  of  purchasing  christian 
servants;  and  enacting  that  no  negro  or  Indian,  although 
baptised,  and  enjoying  their  man  freedom,  shall  be  capa* 
ble  of  any  such  purchase  of  christians. 

In  1675,  war  was  declared  against  most  of  the  Indian 
nations.  In  1676,  Nathaniel  Bacon  rebelled,  and  took 
possession  of  the  government;  and  in  June  of  that  year, 
the  Assembly  passed  a  law  renewing  the  declaration  of 
war,  and  declaring  that  *^  all  Indians  taken  in  war  be  held 
and  accounted  slaves  during  life.''  Bacon's  insurrection 
being  quelled,  all  his  laws  were  repealed  in  February^ 
1676-7;  and  most  of  them  re-enacted  at  the  same  session; 
and  amongst  others,  it  was  ordered,  that  a\\  such  soldiers 
who  either  already  have  or  shall  hereafter  take  prisoners 
any  of  our  Indian  enemies,  at  the  time  of  such  taking  being 
under  a  lawful  command,  under  due  and  full  authority, 
shall  retain  and  keep  such  Indian  slaves  to  their  own  pro- 
per use.  2  Hen.  Stat,  at  Large^  404.  And  in  1679,  Ibid, 
440,  it  was  enacted  that  the  Indian  prisoners  taken  \n  war, 
shall  be  free  purchase  to  the  soldier  taking  the  same. 

In  1682, 2  Hen.  Stat,  at  LargCy  490,  an  act  was  passed, 
reciting,  amongst  other  things,  that  <' those  Indians  that  are 
taken  in  war  or  otherwise,  by  our  neighbouring  Indians, 
confederates  or  tributaries  to  his  Majesty,  and  this,  his 
plantation,  are  slaves  to  the  said  neighbouring  Indians  that 
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so  take  them,  and  by  them  are  sold  to  his  Majesty's  sub-    1827. 
jects  here  as  slaves;  repeals  the  act  of  1670  in  express  y^^^^^H^ 
termsy  to  all  intents  and  purposes,  and  enacts,  that  allser*   Gr^goiy 
vants,  except  Moors  and  Turks,  in  amity,  &ic^  which,  from    Baiigti. 
and  after  the  publication  of  this  act,  shall  be  brought  or  im- 
ported into  this  country,  either  by  sea  or  land,  whether 
negroes,  Moors,  mulattoes  or  Indians,  who  and  whose 
parentage  and  native  country  are  not  christian,  &ic.  and 
all  Indians  which  shall  be  hereafter  sold  by  our  neighbour- 
ing Indians,  or  any  other  traflicing  with  us,  as  for  slaves, 
are  hereby  adjudged,  deemed  and  taken  to  be  slaves,  to  all 
intents  and  purposes.''     The  next  act  declares,  that  Indian 
women  servants,  sold  to  the  English,  above  the  age  of  16, 
are  tithable. 

In  1691,  2  Hen.  Stat,  at  Large,  69,  an  act  passed  de- 
claring a  free  trade  for  all  persons,  at  all  times,  at  all  pla- 
ces, and  with  all  Indians  whatsoever.  Until  this  time» 
there  had  been  continually  restrictions  in  various  degrees, 
upon  theUrade  with  the  Indians.  This  statute  was  re-en- 
acted in  1705,  and  the  General  Court  in  1777  decided,  that 
after  this  act  no  American  Indian  could  be  enslaved;  and 
the  Court  of  Appeals  have  repeatedly  affirmed  the  same 
proposition;  which,  however,  does  not  afiect  the  condition 
of  those  Indians  and  their  descendants  in  the  female  line, 
who  were  slaves  before  the  passing  of  the  act 

In  1691,  3  Hen,  Stat,  at  Large,  87,  it  was  enacted, 
that  any  English  woman,  whether  free  or  a  servant,  hav- 
ing a  bastard  child  by  a  negro  or  mulatto,  the  child  should 
be  bound  out  by  the  church-wardens  as  a  servant,  until  the 
age  of  30  years.  This  does  not  apply  to  the  case  of  an 
Indian  woman  servant;  but,  is  mentioned  only  for  the  un- 
derstanding of  the  subsequent  laws. 

By  the  act  of  1705,  3  Hen.  Stat,  at  Large,  453,  it  was 
provided,  that  if  any  woman  servant,  or  free  christian 
white  woman,  had  a  bastard  child  by  a  negro  or  mulatto, 
the  child  should  be  bound  out  by  the  church-wardens,  un* 
til  31  years  old.     This  extended  to  the  case  of  such  a  has- 
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1827.    Urd  child  of  an  Indian  woman  servant.     Aa  act  of  1723, 
^jjrj^'  4  Hen.  Stat,  at  Largt^  133,  provided,  that  "  when  any 
Gf«toc7  female  mulatto  or  Indian^  by  law  obliged  to  serve  to  the 
BMgk.    ^g^  of  30  or  31  yearsy  shall,  during  the  time  of  her  senri- 
tude,  have  any  child^  every  such  child  shall  serve  Mt^  mas- 
ter or  mistress  of  such  mulatto  or  Indian,  aotil  it  shall 
attain  the  age  the  mother  of  such  child  was. obliged  Ay  law 
to  serve  unto.'*     This  statute  was  re-enacted  verbatim^  in 
1753,  6  Hen.  Stat,  at  Large j  357;  except  that  it  men- 
tions only  those  mulatto  or  Indian  servants,  by  l€tw  bound 
to  serve  to  31  years,  not  noticing  those  bound  to  serve  to 
30  years. 

An  act  of  1765,  8  Hen.  Statutes  at  Large,  134,  135, 
after  recitiog,*that  by  the  act  of  1753,  ^'if  any  woman 
servant  shall  have  a  bastard  child  by  a  negro  or  muJsito, 
or  if  any  free  christian  white  woman  shall  have  such  bastard 
child  by  a  negro  or  mulatto,  the  church-wardens  were  di- 
rected to  bind  the  child  to  be  a  servant  until  it  shall  be  31 
years  of  age,  which  is  an  unreasonable  severitywpon  such 
children,''  provides,  **  that  the  church -wardens  shall  bind 
out  such  bastard  children  already  born,  and  not  yet  bound 
out,  or  which  shall  hereafter  be  born,  either  of  white 
women  servants,  or  of  free  christian  while  women,  the 
males  to  21,  and  the  females  to  18,  sad  ao  longer;"  and, 
that  *Uhe  children  hereafter  to  be  born  of  mulatto  women, 
during  the  term  of  their  service,  who  are  obliged  by  law 
to  serve  to  the  age  of  31  years,  shall  serve  the  master  or 
mistress  of  such  mulatto  woman,  the  males  to  the  age  of 
21,  and  the  females  to  the  age  of  18  only,  and  no  longer." 
An  act  of  1778,  prohibits  the  enlistment,  as  soldiers,  of 
^'  such  servants  as  are  bound  to  serve  to  31  years  of  age." 
That  the  act  of  1705,  included  in  the  general  description 
of  "any  woman  servant,^'  female  Indian  servants,  I 
think  is  perfectly  apparent  from  various  considerations* 
First — the  expression  literally  embraces  them;  and  al- 
though the  Legislature  might  not  have  felt  the  same  anxi- 
ety to  prevent  the  connection  of  negro  or  mulatto  men 
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with  Indiariy  as  with  whitt  women,  yet  they  would  feel  •1827. 
no  greater  reluctance  to  hind  the  child  of  an  Indian  woman  ^^^1^^^ 
servant  hy  a  negro  or  mulatto,  to  a  protracted  service,  than  Gregory 
the  child  of  a  white  woman  by  a  negro  or  mulatto.  Again:  Baugh. 
The  terms  of  the  act  of  1691,  "  English  woman  being  a 
servant,''  are  dropped,  and  in  their  place,  the  act  of  1705 
uses  the  words  "  any  woman  servant ^^^  which  could  only 
be  for  the  purpose  of  including  the  case  of  Indian  women 
servants;  for,  there  could  be  no  other  than  those  two  de- 
scriptions of  servants.  But,  on  this  question,  the  words 
of  the  act  of  1723,  are  decisive.  They  subject  any  child 
of  any  female  mulatto  or  Indian^  by  law  bound  to  ser- 
vice till  the  age  of  30  or  Sly  to  a  service  to  the  same  age* 
What  class  of  persons  fell  within  the  description  of  female 
mulattoes  by  law  bound  to  service,  till  the  age  of  20  or 
31  ?  The  definition  given  by  law,  of  the  term  mulatto, 
by  the  act  of  1705,  3  Hen.  Stat,  at  Large,  252,  answers 
this  question.  That  act  is  in  these  words:  '^  and  for  clear- 
ing all  manner  of  doubts  which  may  hereafter  happen  to 
arise  upon  the  construction  of  this  act,  or  any  other  act$ 
who  shall  be  accounted  a  mulatto,  be  it  enacted,  that  the 
child  of  an  Indian,  and  the  child,  grand-child,  or  great 
grand-child  of  a  negro,  shall  be  deemed,  accounted,  held 
and  taken  to  be  a  mulatto.^^  This  act  does  not,  in  terms, 
state,  that  to  constitute  a  mulatto,  some  portion  of  white 
blood  was  necessary;  but,  that  is  the  necessary  construc- 
tion. For,  otherwise  a  child  of  a  negro  by  a  negro,  and 
of  an  Indian  by  an  Indian,  would  have  been  a  mulatto; 
and  after  one  generation  there  could  have  been  no  Indian 
or  negro,  but  all  would  have  been  mulattoes.  Yet,  the 
subsequent  statutes  speak  of  Indians  and  negroes.  If, 
therefore,  there  was  no  white  blood,  the  child  of  an  Indian 
woman,  no  matter  who  was  the  father,  was  an  Indian, 
and  of  a  negro  woman,  no  matter  by  whom  begotten,  a 
negro;  the  child  belonging  to  the  class  of  the  mother. 
That  this  was  the  effect  of  the  law,  will  clearly  appear 
hereafter,  when  we  enquire  what  class  of  persons  was  de* 


630  Court  qf  Appeals  of  Virginia. 

1827.*  signaled  by  the  word  Iiidian  in  the  act  of  1723.      Bj 
^^^^^  "  mulattots  by  law  bound  to  serve  till  30  or  31,**  in  this 
Qnfotj   act,  was  meant,  the  bastard  children  of  white  women,  whe- 
Bi^    ther  free  or  servants,  by  a  negro  or  mulatto;  those  born  be- 
tween-the  passing  of  the  acts  of  1691  and  1705,  being 
bound  to  serve  to  the  age  of  30;  and  those  bom  after  the 
passing  of  the  act  of  1705,  being  bound  to  serve  unUl  31. 
No  other  laws  than  those  of  1691  and  1705,  bound  any 
mulatioes'to  serve  until  SO  or  31*     If  the  mother  was  a 
slave,  the  child  was  a  slave;  if  free,  the  child,  in  all  other 
cases  than  those  provided  for  by  those  acts,  was  absolutely 
free.     If  it  were  admitted,  that  the  child  of  a  negro  and 
an  Indian  could  be  called  a  mulatto,  then  no  such  mulatto 
was  bound,  by  any  law,  to  serve  until  30  or  31,  unless  the 
law  of  1705  extended  to  the  case  of  a  female  Indian  ser- 
vant, having  a  bastard  child  by  a  negro  or  mulatto.     But, 
the  act  of  1723,  by  the  term  *^  Indian  bound  by  law  to 
serve  till  31,"  recognized  that  Indians  might,  by  law,  be 
bound  to  such  service,  and  provided  in  relation  to  the  con* 
dition  of  their  children  born  during  such  service.     There 
was  no  law,  by  which  an  Indian  could  be  bound  to  such 
service,  unless  he  or  she  was  a  bastard  of  a  female  Indian 
servant  by  a  negro  or  mulatto,  and  bound  to  such  service 
by  the  act  of  1 705.     The  act  of  172:^,  rec^^izing  Indian  fe- 
male servants  by  law  bound  to  serve  till  31,  and  \t  being 
impossible  that  any  other  Indians  but  of  that  description, 
should  be  bound  to  such  service,  it  follows,  that  the  act  of 
1723,  by  Indian  servants  bound  by  law  to  serve  till  31, 
meant  the  bastard  children  of  Indian  women  servants,  by 
negroes  and  mulattoes.     No  Indian  could,  in  1723,  be 
bound  to  such  service,  except  such  bastards.    The  act  of 
1670,  which  allowed  Indians  to  be  bound  to  the  age  of  30, 
being  repealed  by  the  act  of  1682,  all  those  so  bound  must 
have  been  free  in  the  year  1712.     The  act  of  1723,  called 
persons  descending  from  an  Indian  woman  by  a  negro  or 
mulatto,  Indians,  and  not  mulattoes;  as  did  the  act  of 
1753,  6  Hen*  Stat,  at  Large,  $57 ^  repeating  verbatim  the 
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act  of  1723.     Surely,  in  1753,  there  could  be  no  Indians    1827. 
bound  to  serve  till  31,  by  law^  unless  those  descended  in  .^^^^^^^ 
the  female  line  from  an  Indian,  and  in  the  male  line  ori«   Gregoiy 
ginally  from  a  negro,  were  so  under,  the  act  of  1705.  Baagh. 

This  legal  description,  designating  a  descendant  of  an 
Indian  mother  and  a  pegro  father,  as  an  Indian,  and  a  de- 
scendant of  a  negro  woman  and  Indian  father,  as  a  negro, 
and  neither  as  a  mulatto,  was  probably,  in  1753,  and  even 
so  late  as  1778,  (when  the  law  before  cited  was  passed,) 
familiarly  known,  and  in  common  parlance,  the  descen- 
dant of  an  Indian, by  the  female  line,  and^of  a  negro  on  the 
father's  side,  was  called  an  Indian^  and  the  descendant  of 
a  negro  woman  iir  the  female  line,  and  of  an  Indian  on  the 
father's  side,  was  known  as,  and  called,  a  negro. 

In  1785,  an  act  passed,  13  Hen.  Stat,  at  Large^  184, 
which  is  still  in  for^e,  changing  the  defmition  of  the  word 
mulatto.  It  enacts  that  every  person,  of  whose  grand-fa- 
thers or  grand-mothers,  any  one  is  or  shall  have  been  a 
aegro,  although  all  his  other  progenitors  except  that  de- 
scending from  the  negro,  shall  have  been  white  persons, 
shall  be  deemed  a  mulatto;  and  so^  every  person  who 
shall  have  one-fourth  part  or  more,  of  negro  blood,  shall 
in  like  manner  be  deemed  a  mulatto.  Since  this  act,  a 
mixture  of  Indian  and  negro  blood,  if  there  be  one-fourth 
part  or  more  of  negro  blood,  constitutes  a  mulatto;  but  did 
not,  before  this  act. 

The  effect  of  these  laws,  in  respect  to  the  various  classes 
of  Indians  which  might  be  lawfully  held  as  slaves,  or  as 
involuntary  servants,  or  as  servants  by  contract,  seems  to 
be,  first,  as  to  slaves,  that  up  to  1670,  no  Indian  could  be 
legally  a  slave.  After  1670,  and  up  to  the  passing  of  the 
act  of  1778,  prohibiting  the  importation  of  slaves,  all  In- 
dians imported  by  shippings  were  slaves;  but  no  Indian 
brought  in  by  land,  could  be  a  slave  before  the  act  of  1682, 
except  those  taken  as  prisoners  in  war  by  our  own  troops, 
under  the  acts  of  June,  1676,  February,  1676-7,  and  1679; 
after  the  act  of  1682,  all  brought  into  this  country  by  sea 
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1827.    or  landj  whose  parentage  and  natire  country  were  not 
^jjrj^*  christian,  or  sold  by  the  neighbouring  Indians,  or  any 
Gregory   Other  trafficing  with  us  as  for  slaves,  were  slaves.     The 
Btagh.    provisions  of  the  act  of  1682,  were  virtually  re-enacted  in 
1705,  and  in  1753;  the  last  of  which  enacts  that  ^^M per- 
sons who  have  been  or  sJiall  he  imported  into  this  colony 
by  sea  or  land^  and  were  not  christians  in  their  native 
country,  except  Turks  and  Moors  in  amity  with  his  Ma- 
jesty, and  such  as  can  prove  their  being  free  in  England, 
or  any  other  christian  country,  before  they  were  shipped 
for  transportation  hither,  shall  be  accounted  and  be  slaves^ 
and  as  such  be  here  bought  and  sold,  notwithstanding  their 
conversion  to  Christianity  after  their  importation. '^ 

These  acts,  so  repeated  in  terms,  erobrace  the  case  of  all 
Indians  imported  by  sea  or  land,  not  coming  wkhin  the 
exceptions  of  the  acts,  and  prove  that  the  Legislature  had 
no  idea  up  to  1753,  that  the  permission  to  trade  with  all 
Indians,  allowed  by  the  acts  of  1691,  and  1705,  prohibited 
the  enslaving  of  all  American  Indians,  as  was  decided  by 
the  General  Court  in  1777,  and  repeatedly  by  this  Court 
since;  and  so  I  should  have  thought,  but  for  those  decisions. 
Even  if  such  a  construction  of  the  acts  of  1691,  and  1705, 
was  otherwise  proper,  I  should  have  thought  that  the  acts  of 
1705,  and  1753,  directly  contradicting  it,  would  have  pro- 
hibited that  construction.  We  have  no  mtimation  that 
the  idea  that  the  acts  of  1691,  and  1705,  allowing  a  free 
trade  with  Indians,  could  have  the  eflect  of  prohibiting  the 
enslaving  of  American  Indians  ever  existed  until  the  case 
decided  in  1777,  occurred. 

Allowing  the  acts  of  1691,  and  1705,  to  have  the  efiect 
which  has  been  attributed  to  them,  then  American  Indians 
coming  within  the  act  of  1682,  might  have  been  made 
slaves  up  to  1691.  The  Indians,  therefore,  which  could 
have  legally  been  slaves  in  Virginia,  at  the  time  of  SibyPs 
birth,  were  all  foreign  Indians  brought  in  by  sea  since 
1670;  all  taken  prisoners  in  war  from  1676,  to  1691;  and 
all  brought  in  by  land  and  sold  as  slaves  by  Indians  or 
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others,  from  1682  to  1691^  or  perhaps^  until  long  after    1827. 
15%/'^  birth.  C5^* 

I  am  persuaded  that  few,  if  any  Indians,  were  brought  Gregory 
in  as  slaves,  after  the  act  of  1682;  especially  of  those  cap-  Bnugh. 
lured  in  war.  The  statutes,  as  might  be  expected,  notify 
us  of  all  the  Indian  wars,  in  which  Virginia  was  engaged, 
of  the  wars  of  1623,  1629,  1631,  1632,  1644,  1654,  1^5, 
1676,  and  1677.  After  the  war  terminating  in  1677,  we 
find  no  traces  of  an  hidian  war,  until  1754,  when  the  war 
with  the  French  and  Western  Indians  began.  The  war  of 
1675  was  a  general  one,  with  all  the  Indians  in  our  neigh* 
bourhood,  and  ended  in  1677,  in  the  total  subjection  of  all 
the  Indian  tribes,  within  the  limits  of  Virginia,  on  this 
side  of  the  Alleghany,  who  submitted  to  be  tributaries^  and 
by  our  laws,  (1705,  3  Hen,  Stat,  at  Large,  467,)  were  pro- 
tected in  their  persons,  goods  and  properties.  Those  tri- 
butary Indians,  therefore,  could  not  be  made  slaves  legal- 
ly, and  there  was  not  the  least  probability,  that,  in  the 
teeth  of  this  legal  guarantee,  any  attempt  would  be  made 
to  reduce  one  of  them  to  slavery.  As  to  the  more  remote 
Indians,  not  tributaries,  the  Five  Nations  seem  to  have 
been  the  only  Indians,  with  whom  we  had  any  intercourse 
or  misunderstanding.  They  having  wars  with  divers  na- 
tions of  the  Southern  Indians  for  many  years,  took  their 
marches  along  the  frontiers  of  the  colony,  and  committed 
many  robberies  and  hostilities.  A  treaty  was  made  with 
them  in  1722,  4  Hen.  Stat,  at  Large,  103,  by  which  they 
stipulated  not  to  cross  the  Potomac,  or  to  pass  to  the  east- 
ward of  the  great  mountains;  and  our  tributary  Indians 
agreed  not  to  pass  over  the  Potomao  or  to  the  west  of  the 
great  mountains,  without  licenses  respectively  from  the 
Governors  of  Virginia  and  New  York;  and  it  was  enacted, 
•Ibid.  104,  that  any  tributary  Indians  violating  this  treaty 
should  be  transported  to  the  fVest  Indies,  and  sold  for 
slaves.  In  1711,  4  Hen.  Stat,  at  Large,  1,  to  restrain 
disorderly  and  barbarous  Indians  frequenting  our  frontiers,  ^ 

Rangers  were  appointed;  and  it  was  enacted,  that  if  any 
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1827.     Indian,  of  any  nation  at  war  with  us,  was  taken  by  the 
f^J;;^^'  Rangers,  he  should  be  transportedy  and  sold  for  the  bene- 

Gregoiy    fit  of  the  Rangers. 

B^ij  From  all  this,  and  particularly  from  the  provision  for 

transporting  to  the  West  Indies  those  who  were  to  be  made 
slaves,  instead  of  keeping  JLhem  here,  I  think  but  few,  if 
an]{  American  Indians,  were  enslaved  here,  aAer  the  great 
Indian  war  of  1675. 

As  to  those  who  might  be  held  to  involuntary  service 
at  the  time  Sibyl  was  probably  born,  they  consisted  of 
those  who  were  bound  to  service  until  thirty  years  of  age* 
under  the  act  of  1670,  which  was  repealed  by  the  act  of 
1682;  (and  all  those  must  have  been  free  in  1712;)  and  the 
children  of  the  females  of  these  by  a  negro  or  mulatto, 
born  during  the  mother's  time  of  service,  and  aAer  tJm 
passing  of  the  act  of  1705,  who  were  to  be  boujsd  out  until 
the  age  of  thirty -one;  and  by  the  act  of  1723,  the  children 
of  those  children,  born  whilst  the  mother  was  bound  to 
service,  and  so  their  children  in  all  generations,  were 
bound  to  service  until  their  ages  of  thirty-one.  There 
were  also  other  Indian  servants,  bound  by  their  parents 
with  the  assent  of  two  justices,  until  their  age  of  twenty- 
five,  or  for  a  shorter  time,  under  the  acts  o£  1655  and 
1657.  The  children  of  tlie  females  of  these  by  a  negro  or 
mulatto,  were  bound  to  service  until  31,  by  the  act  ot  1705, 
if  born  during  the  time  of  their-  mother's  service;  and 
the  children  of  such  children  were  bound  to  service  till 
thirty-one,  under  the  act  of  1723,  in  like  manner  as  the 
others.  There  could  no  longer  be  a  class  of  Indians  bound 
to  involuntary  service,  (as  English  servants  were  bound) 
under  the  act  of  1661.  That  act  being  repealed  by  the 
act  of  1670,  would  have  been,  as  the  law  then  was^  re- 
vived by  the  repeal  of  the  act  of  1670  by  that  of  1682,  if- 
the  latter  act  had  not  contained  a  provision  directly  against 
that  of  the  act  of  1661,  providing  that  the  very  Indians 
directed  by  the  act  of  1661,  to  be  bound  as  English  ser- 
vants, should  be  held  ajs  slaves. 
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The  question  whether  Sibyl  was  free  or  a  slave,  de-    1827. 
pends  upon  the  facts,  1.  Whether  she  was  descended,  in  \^^!y^ 
the  maternal  line,  from  a  negro  or  an  Indian.     If  from  a    Gregory 
negro,  she  was  a  slave;  since  her  being,  and  always  con-    Baagh. 
tinning  in  service,  would  have  been  utterly  inconsistent 
with  the  supposition  that  her  mother  was  free;  for,  a  negro 
woman  could  at  no  time  be  bound  to  service,  unless  as  a 
slave.     2.  If  from  an  Indian,  Sibyl  may  either  have  been 
a  slave,  because  her  female  ancestor  might  have  been  a 
slave;  or  free,  but  subjected  to  service  until  she  attained 
her  age  of  thirty-one  years,  because  her  mother  might 
have  been  an  Indian  servant,  bound  to  service  until  she 
attained  the  age  of  thirty  years,  or  otherwise,  as  aforesaid; 
in  which  case,  Sibyl's  being  retained  in  involuntary  ser* 
vice  until  her  age  of  thirty-one,  would  not  have  been  in*' 
consistent  with  her  right  to  freedom,  after  she  attained 
that  age. 

There  is  no  direct  evidence  in  relation  to  the  quality  or 
condition  of  the  mother  of  Sibyl;  and  in  the  nature  of 
things,  there  could  be  no  such  evidence.  No  written  evi- 
dence ever  existed,  as  to  what  Indians  were  slaves,  and 
what  servants;  nor  as  to  the  descent  of  any  child  from  an 
Indian  or  negro  mother;  except  that  the  church-wardens 
bound,  by  indentures,  the  children  of  Indian  servants  by 
a  negro  or  mulatto,  till  the  age  of  thirty-one,  and  the  In* 
dian  parents,  with  the  approbation  of  two  justices,  bound 
their  own  children  at  pleasure,  notjonger  than  the  age  of 
twenty-five.  But  these  indentures  were  not  recorded,  and 
remained  either  in  the  hands  of  the  masters,  or  church-war- 
dens, or  justices,  and  not  of  the  servant;  and  wherever  left, 
were  not  likely  to  be  preserved  with  any  care.  Such  fugi- 
tive papers  might  naturally  be  expected  to  be  lost  within 
thirty  years. 

As  to  these  facts,  therefore,  no  direct  evidence  could 
be  expected  to  exist,  but  only  parol;  and  no  such  evi- 
dence could  possibly  exist,  of  facts  of  considerably  more 
than  one  hundred  years  standing.     Hear-say  and  pre* 
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1827.    sufnpiive  evidence,  therefore,  (if  any  evidence  at  aU  was 
(]J^^^J^'  admissible  in  such  a  case)  was  necesatfrily  to  be  admitted. 
Grasory       The  questions,  therefore,  to  be  considered,  are,  1.  Whe- 
BMgh.    ther  any  such  hear-say  and  presumptive  evidence  was  ad* 
missible  in  such  a  case  as  this;  and  2.  Whether  the  evi- 
dence offered  in  this  case,  was  admissible  or  not 

The  fundamental  rule  of  evidence  is,  that  the  best 
evidence  which  the  nature  of  the  case  will  admit  of, 
must  be  produced;  and  this  rule  is  without  exception. 
Another  rule  is,  that  no  evidence  can  be  received  but 
upon  oath;  and  this  excludes  hear-eay  evidence  in  ge- 
neral.  But  to  this  there  are  exceptions;  in  cases  in  which 
hear-say  is  not  only  the  best,  but  the  only  evidence,  which 
can,  in  the  nature  of  things,  exist  Thus,  under  the  first 
rule,  if  the  question  be,  whether  an  instrument  of  wrhing 
.  was  executed  or  not;  if  there  be  a  subscriUng  witness  who 
is  alive,  and  can  be  produced,  no  other  evidence  of  the  ex- 
ecution can  be  received  but  his  testimony  upon  oath,  not 
even  the  proof  of  the  admission  of  the  party.  If  the  sub* 
scribing  witness  be  dead,  or  cannot  be  produced,  then  the 
next  best  evidence  is  the  proof  of  his  hand-writing,  which 
is  therefore  required  and  received.  If  the  witness  could 
not  write,  and  his  attestation  was  by  a  mark  oolj,  as  no 
proof  eouI4  be  given  of  his  hand-writio^  or  bis  mark,  the 
next  best  evidence  is  proof  of  the  hand-wriling  of  the  par- 
ty, which  is  therefore  required  and  received;  and  if  the 
party  was  himself  a  nj^ksmao,  so  that  neither  his  hand- 
writing nor  mark  cottld  be  proved,  then  proof  of  his  admis- 
sion would  be  admissible.  In  Keeling  v.  Ball,  1  Podte's 
Evid.  Appendix,  184,  it  was  held,  that  a  bond  to  which 
there  were  subscribing  witnesses,  being  lost,  and  the  names 
of  the  subscribing  witnesses  being  forgotten,  proof  of  the 
acknowledgement  of  the  debt  by  the  party,  and  his  pro- 
mise to  pay  it,  was  held  admissible  and  sufficient  evidence 
of  the  execution  of  the  bond;  and  proof  that  the  bond  wm 
printed,  and  in  the  usual  form,  was  held  to  be  sufficient 
evidence  that  it  bound  the  heirs.    But,  in  such  a  case, 
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evidence  that  a  deceased  person  had  said^  thai  he  heard  the    1827. 
party  acknowledge  the  debt,  and  promise  to  pay  it,  would  ^^H^^^' 
not  have  been  admissible,  because  the  transaction  being  re-  Gregory 
cent,  the  reasonable  presumption  would  be,  that  if  the  bond    BMgh. 
ever  had  an  existence,  some  <lirect  proof  must  exist  as  to 
the  fact;  and  nothing  short  of  that  direct  proof  would  be 
admitted.     But  this  objection  does  not  exist  as  to  matters, 
in  relation  to  which,  from  their  nature  and  Itntiquity,  none 
but  hear-say  evidence  can  possibly  exist 

Accordingly,  hear-say  evidence  has  always  been  admit- 
ted in  questions  of  pedigree  and  legitimact/j  and  that  not 
only  as  to  the  actual  descent  of  the  party  in  question,  but 
as  to  the  time  of  the  marriage  of  the  parents,  and  the  birth 
of  the  child,  and  death  of  the  patent  or  other  relation:  in 
questions  of  boundary  and  prescription^  as  of  a  right  of 
way  and  other  easements  or  services,  and  of  modus;  and 
not  only  as  to  the  possession  according  to  the  right  claimed, 
but  also  of  the  reputation  of  the  existence  of  the  right  itselfl 
In  such  cases,  hear-say  is  admitted,  when  from  the  anti- 
quity of  the  fact  and  other  circumstances,  it  is  not  reason-  - 
able  to  suppose,  that  if  the  fact  in  truth  existed,  it  could  be 
otherwise  proved.  Peake,  after  laying  down  the  rule  that 
all  evidence  must  be  given  upon  oath,  says,  ^^The  few  in- 
stances in  which  this  general  rule  has  been  departed  from, 
and  in  which  hear-say  evidence  has  been  admitted,  will 
be  found,  on  examination,  to  be  such  as  were  in  their  very 
nature  incapable  of  positive  and  direct  proof.  Of  this 
kind  are  all  those  which  can  only  depend  on  reputation.  ^ 
The  excluding  of  hear-^ay  in  questions  of  pedigree,  pre^ 
scription,  or  custom,  would  prevent  all  testimony  whate- 
ver; for,  the  evidence  of  any  living  witness  of  what  passed 
within  the  short  time  of  his  own  memory,  would  often  be 
insufficient  in  the  former  instance,  always  in  the  latter;  and 
there  is  no  other  way  of  knowing  the  evidence  of  deceased 
persons,  than  by  the  relation  of  others  of  what  they  have 
been  heard  to  say.  In  these  cases,  therefore,  the  law  de- 
parts from  its  general  rule,  and  receives  evidence  of  the 
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1827.    declaratiom  of  deceased  persons,  who,  from  their  sitaation, 
^J^j!^*  were  like  to  know  the  facts. '*     1  Peakt's  Evid.  8,  9;  and 
Gragoiy    Buller,  in  his  Nisi  Pritis,  p.  294,  says,  "  So  where  the 
Bi^.     issue  is  on  the  legitimacy  of  the  plaintiff  or  defendant,  it 
seems  the  practice  to  admit  evidence  of  what  the  parents 
have  heen  heard  to  say,  either  as  to  their  being  or  not  be- 
ing married;  and  with  good  reason,"  &c.     ^*  So  hearsay 
is  good  evidence  to  prove  who  is  my  grand-father,  token 
he  married,  what  children  he  had,  &c.  of  which  it  is  not 
reasonable  to  presume  I  had  better  evidence.     So,  to 
prove  my  father,  mother,  cousin,  or  other  relation  beyond 
the  sea,  dead;  and  the  common  reputation  and  belief  of  it,  in 
the  family,  gives  credit  to  such  evidence;  and  for  a  stranger, 
it  would  be  good  evidence,  if  a  person  swore  that  a  brother 
or  other  near  relation  had  told  him  so,  which  relation  is  dead. 
So,  in  questions  of  prescription,  it  is  allowable  to  give 
hear-say  evidence,  in  order  to  prove  general  reputation; 
as  when  the  issue  was  on  the  right  of  way,  evidence  was 
admitted  of  a  conversation  between  persons  not  interested, 
•then  dead,  wherein  the  right  to  the  way  was  agreed.'' 

In  two  cases  in  Noy^s  Rep.  anon.  28,  and  Webb  v. 
Pitts,  44,  cited  in  11  Vin.  Abr.  US,  pi.  2,  3,  it  was  held, 
that  common  fame,  proved  by  two  witnesses,  was  su&eient 
to  establish  a  modus;  or  proof  by  witnesses,  ''that  for  a 
long  time,  as  they  heard  say,  the  occupiers  of  that  farm 
had  used  to  pay  annually  to  the  parson,  3:?.  Bd.  for  all 
tithes.'' 
I  In  allowing  hear-say  evidence,  the  principle,  as  to  the 
best  evidence  which  the  nature  of  the  case  will  admit  of, 
is  applied;  so  that,  in  giving  evidence  of  hear-say,  as  to 
pedigree,  the  reputation  must  come  originally  from  a  mem- 
ber or  members  of  the  family,  who  are  more  likely  to  know 
the  truth,  than  a  stranger,  Fbwles  v.  Young,  13  Ves. 
140.  The  same  rule,  as  to  hear*say  evidence,  is  found  in 
the  civil  law.  Domat,  citing  the  texts  of  the  civil  law, 
1  Dom.  456,  sec.  14,  lays  it  down  thus:  **  When  the  ques- 
tion is  to  prove  an  ancient  fact,  of  which  there  are  no  writ- 
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ten  proofs  nor  living  witnesscsi  if  the  fact  be  such  as  that    1827. 
it  ought  to  be  admitted  to  proof  as  for  instance,  if  the  ^^^?I!S3' 
matter  be  to  know  how  long  an  estate  has  been  in  a  family,    Gregory 
at  what  time  a  work  was  made,  or  other  fact  of  the  like    Baugh. 
nature,  we  receive  the  declarations  which  witnesses  are 
able  to  make,  of  what  they  have  heard  concerning  the  said 
facts  from  other  persons,  who  were  then  alive,"  &c. 

The  evidence  of  hear^say  and  reputation  are  in  effect 
the  same,  and  stand  upon  the  same  principles,  whenever 
admissible.  Are  hear-say  and  reputation,  as  to  the  de- 
scent and  right  to  freedom  of  one  claiming  to  be  free,  ad- 
missible in  any  case  ?  That  they  are  admissible,  as  tode* 
scent,  has  been  frequently  decided  in  this  Court;  and  upon 
the  best  reason.  From  the  nature  of  the  case,  if  the  ques- 
tion arises  after  a  great  lapse  of  time,  no  better  evidence 
can  be  presumed,  or  can  possibly  exist;  and,  upon  this 
broad  ground,  the  rule  admitting  such  evidence  is  founded. 
In  tho^  questions  of  legitimacy,  pedigree  and  prescription, 
it  is  admitted,  not  upon  any  ground  of  peculiarity  in  such 
questions,  other  than  that  such  evidence  is  the  only  evi- 
dence which  can  exist  in  such  cases;  and  when,  owing  to 
a  state  of  things  existing  here,  unknown  in  England,  a  new 
case  arises  in  all  respects  like  those  to  which  this  rule  has 
been  applied  there,  and  turning  upon  the  same  reasoning, 
the  principle  of  the  law  should  be  applied  to  such  new 
case.  For  the  same  reasons,  reputation  of  the  right  to 
freedom  may,  in  proper  cases,  be  received,  as  the  reputa- 
tion of  the  right  of  way,  and  of  a  modus* 

In  all  cases  in  which  hear-say  and  reputation  are  of- 
fered in  evidence,  it  is  the  province  of  the  Court  to  deter- 
mine, upon  all  the  circumstances  of  the  case,  whether  such 
evidence  is  admissible.  If  it  be  offered^  under  circumstan- 
ces, in  which  it  may  fairly  be  presumed,  that  if  the  fact  ex- 
isted, better  proofs  of  its  existence  might  be  produced,  it 
should  be  rejected;  or,  if  the  evidence  is  so  inconsistent 
ivith  other  circumstances,  as  to  produce  only  a  light  pre- 
sumption, it  should  be  rejected  as  unfit  to  be  left  to  the 
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1887.   jury,  from  which  to  presume  the  £ict  in  issue.     But,  if 
fjjjrj^  ^^  better  evidence  can  be  presumed  to  exist,  if  the  t^d  ex- 
Grefoiy   isted,  and  if  the  evidence  of  hear-say  or  repuUtion  be  so 
BmgYi,    consistent  with  the  other  circumstances  in  proof,  as  to  af- 
ford probable  grounds  to  presume  that  the  fact  aWeged  ex- 
isted; then  it  should  go  to  the  jury,  to  be  weighed  by  them, 
^ven  if  the  Court  should  think  that  it  was  not  sufficient  to 
justify  the  jury  in  finding  the  fact  afSrmatively.     Thus,  in 
a*  question  as  to  a  right  of  way,  if  the  right  was  alledged 
to  hare  commenced  recently,  hear-say  and  rqmtaiion  oj 
right  would  be  inadmissible,  because  it  ought  to  be  pre- 
sumed, that  if  the  right  existed,  there  would  be  better 
proof  of  it;  or,  if  the  right  was  alledged  to  be  ancient,  and 
the  possession  had  been  long  adverse  to  the  right,  such 
evidence  ought  not  to  be  admitted  against  the  posseasioa. 
But,  if  the  possession  had  been,  as  far  as  it  could  be  traced, 
equivocal,  the  use  of  the  way  being  interrupted,  or  if  it 
were  doubtful  whether  the  use  of  it  was  permissive,  or  in 
the  assertion  of  a  right;  such  evidence  might  then  be  pro- 
perly admitted,  to  remove  the  doubt. 

So,  in  a  question  of  slavery.     If  the  claimant  and  his  an- 
cestors had  been  immemorially  held  in  slavery,  and  from 
their  race  could  only  be  absolutely  slaves  or  free,  hearsay 
evidence,  or  rtpxUation  that  they  were  esk\jL\le6.  to  their 
freedom,  would  afford  so  light  a  presumption  ot  the  faet, 
against  the  immemorial  possession  of  ihem  as  slaves,  as  to 
be  inadmissible.     But,  if  the  claimant  was  of  a  race,  of 
which  some  might  be  absolute  slaves,  and  some  bound  to 
service  from  their  birth,  until  they  attained  an  age  con- 
siderably advanced,  and  the  possession  of  them  in  service 
was  equivocal,  and  might  be  the  holding  of  them  as  slaves, 
or  only  as  bound  to  service  until  a  given  age;  then  the 
hear-say  and  reputation  that  they  were  enUtled  io  A«r 
freedom  after  they  attained  the  age  to  which  they  were 
bound  to  service,  might  be  admissible.     As  in  the  case  un- 
der consideration.     The  proofs  not  objected  to,  shewed 
that  Sibyl  was  the  child  of  a  negro  and  an  Indian,  and  wss 
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kept  in  service  all  her  life^  and  to  an  old  age.  Whether  1827« 
her  mother  was  an  Indian  or  a  negro,  was  the  first  enqui-  ^^!^!^^ 
ry.  The  probabilities  were  precisely  equal,  upon  the  mere  Gregorj 
fact  that  she  was  half  negro  and  half  Indian.  The  circum*  Baugb, 
3tance  that  she  was  held  in  seryice,  would  have  been  cal- 
culated to  induce  a  belief  that  her  mother  was  a  negro,  if 
no  descendant  of  an  Indian  woman  could  be  a  skye  or  ser- 
vant by  birth.  The  circumstance  that  Indians  might  be 
slaves,  and  bastards  by  a  negro  or  mulatto  man  and  an  In- 
dian woman  might  be  bound  to  service  until  they  were  31 
years  old,  is  calculated  to  weigh  on  the  other  side,  in  the 
scale  of  probability;  and,  in  deciding  this  question,  I  think 
the  fact  that  Sibyl  was  called  Indian  Sibylj  and  the  re- 
putation that  she  was  entitled  to  be  frecj  were  admissible, 
and  proper  to  be  weighed  by  the  jury,  with  the  fact  of  her 
being  held  all  her  life  in  service,  to  determine  whether  her 
mother  was  an  Indian  or  a  negro;  and  if,  as  I  suppose,  the 
child  of  an  Indian  woman  by  a  negro  was  considered  and 
called  an  Indian^  and  the  child  of  a  negro  woman  by  an 
Indian  was  considered  and  called  a  negro,  both  by  our 
laws  and  in  common  parlance,  at  the  time  when  Sibyl  was 
called  Indian  Sibyl,  the  fact  of  her  being  so  called,  is 
proof  of  a  reputation  that  her  mother  was  an  Indian*  Tho 
legal  distinction  between  the  epithets  Indian,  negro,  and 
mulatto,  was  probably  then  perfectly  familiar,  as  many 
rights  under  the  then  existing  laws,  as  that  of  1723,  de* 
pended  upon  the  distinction;  rights,  which  have  long  since 
ceased  to  exist,  and  the  distinction  consequently  forgotten. 

If,  upon  this  evidence,  the  jury  thought  that  Sibyl's 
mother  was  a  pure  Indian,  the  next  question  would  be, 
whether  she  was  a  slave  or  bound  to  service,  until  she  at- 
tained the  age  of  30,  under  the  act  of  1670,  or  was  bound 
to  service  by  her  parents,  as  aforesaidT  On  this  question 
also,  the  continual  possession  of  Sibyl  and  her  children  in 
service,  would  afford  a  presumption  that  her  mother  was 
a  slave.  On  the  other  hand,  the  evidence  as  to  the  age  of 
Sibyl  gives  reason  to  believe  that  she  was  born  between 
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1827.  1705  and  1712;  and  if  of  an  Indian  woman,  her  father  was 
r^bniary.  ^  n^gTo;  in  which  case,  if  her  mother  was  free,  and  bound 
Gregory  to  service  till  the  age  of  thirty,  and  was  not  thirty  years 
Brarii.  old  at  SibyVs  birth,  or  was  otherwise  bound  to  service  as 
aforesaid,  the  latter  and  all  her  children,  and  their  chiJdreo 
born  before  she  and  they  were  31.  years  old,  were  bom 
free,  and  bound  to  service  until  they  attained  thlrty-ooe 
years  of  age.  The  presumption  that  Sibyl  was  born  a 
slave,  founded  upon  her  being  kept  in  service  after  she 
attained  her  age,  is  met  by  the  proof  that  she  was  in  1770 
reputed  to  be  entitled  to  her  freedom,  which  might  be 
founded  upon  the  knowledge  that  she  was  born  of  an  In* 
dian  woman  servant,  and  therefore  entitled  to  be  free  at 
her  age  of  thirty-one.  This  reputation  in  1770,  probably 
could  not  be  founded  upon  any  idea  that  she  was  free, 
merely  because  she  was  descended  from  an  Indian  woman. 
For  the  construction  of  the  act  of  1705,  aathoilsing  a  free 
trade  with  all  Indians,  and  its  consequences  that  all  brought 
in  after  1705,  or  rather  after  1691,  could  not  be  held  as 
slaves,  was  not  probably  known  or  thought  of  till  1777^ 
or  at  least  until  after  1770.  The  presumption  too  of  Si' 
by  I  being  born  a  slave,  from  her  being  continued  in  ser- 
vice twenty  or  thirty  years  after  she  was  thirty-onef  is 
weakened  by  the  consideration  of  her  servi/e  condition  and 
ignorance  from  her  birth,  and  the  decisive  power  of  her 
master  over  her.  Upon  the  whole,  I  think  that  this  evi- 
dence of  the  reputation  that  Sibyl  was  entitled  to  her  free- 
dom, should  be  left  to  *the  jury  to  be  weighed  by  them, 
with  all  the  other  circumstances  of  the  case,  in  order  to 
determine  whether  SibyPs  mother  was  an  Indian,  and  if 
an  Indian,  whether  she  was  a  slave,  or  free  woman  bound 
to  service,  until  her  age  of  thirty  years,  or  otherwise. 

The  Court  erred  in  directing  the  jury  to  find  for  the 
plaintiff,  if  they  believed  that  SibyPs  mother  was  an  In- 
dian. It  did  not  follow,  if  the  mother  was  an  Indian, 
that  she  was  free.  She  might  have  been  a  slave;  and  in 
the  absence  of  any  other  evidence,  such  as  the  reputation 
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that  Sihyl  was  entitled  to  be  free,  I  should  think  that  the    1827. 
circumstance  of  Sibyl  and  her  descendants  being  always  ^^^^^^ 
held  in  service,  would  be  conclusive  to  prove,  by  a  vio-    Gregory 
lent  presumption,  that  she  was  born  a  slave.     But,  upon    Ba»gh. 
the  proofs  in  the  cause,  the  fact  (if  the  jury  should  think 
her  mother  was  an  Indian)  whether  she  was  a  slave  or  free, 
though  bound  to  service  till  her  age  of  thirty  or  otherwise, 
should  have  been  left  to  the  jury,  without  any  instruction 
as  to  the  weight  of  the  evidence. 

The  other  branch  of  the  instruction,  mentioned  in  the 
second  bill  of  exceptions,  is  also  erroneous.  Facts  con- 
nected with  the  history  of  the  country,  must  be  proved  as 
all  other  facts,  by  the  evidence  proper  to  prove  them;  as 
by  books  written  on  the  subject,  laws,  records,  letters  or 
other  documents,  or  even  by  well-supported  tradition;  the 
confidence  in  the  facts  alleged  being  regulated  in  degree, 
*  according  to  the  nature  of  the  proofs.  This  is  only  another 
instance  of  the  application  of  the  rules  of  law  already  dis- 
cussed. Such  proofs  are  admitted,  because  they  are  the 
best  which,  from  the  nature  of  the  question,  can  be  pre- 
sumed to  exist,  and  indeed  the  only  proofs  which  can  ex- 
ist It  does  not  appear,  that  the  fact  that  female  Indians 
were  more  commonly  captured  and  domesticated  with  us, 
than  males,  was  proved  in  any  way;  but  was  only  conjec- 
tured from  the  greater  probability,  which  was  supposed  to 
exist,  that  the  fact  was  so;  and  as  to  the  time  spoken  of 
it  does  not  appear  what  time  that  was.  If  it  was  a  time 
subsequent  to  1691,  which  was  the  only  material  time, 
upon  a  reference  to  the  Statutes  at  Large,  it  does  not  ap- 
pear that  we  had  any  war  with  any  Indians  after  1677, 
until  1754;  whilst  the  same  books  give  us  distinct  indica- 
tions of  many  Indian  wars  before  1677.  There  was, 
therefore,  no  probability  of  any  Indians  being  captured 
and  domesticated  by  us  after  1691.  If  the  captures  al- 
luded to,  were  supposed  to  be  made  by  our  tributary  Indians 
in  war  against  Indians  more  remote,  and  the  captives 
brought  to  us,  then,  from  the  same  source,  we  have  no  in- 
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1827.    formation  of  any  wars  carried  on  by  them,  except  with  the 
February,  pj^^  Nations,  who  marched  southward  to  attack  their  ene- 
Gregory    mies,  and  probably  did  not  bring  with  them  their  wives 
BOTfh.    *"d  female  children,  to  be  captured.     This  instraction  was 
calculated  to  influence  the  jury  upon  the  preliminarj  ques- 
tion, whether  SibyVs  mother  was  an  Indian  or  a  negro. 
The  conjecture  that,  from  the  nature  of  the  subject,  it  was 
probable  that  more  females  than  males  were  captured  and 
domesticated,  was  too  slight  (if  indeed  the  fair  presump- 
tion was  not  the  contrary)  to  be  admitted  as  evidence, 
if  it  can  be  so  called;  or  to  have  any  effect  whatever,  on 
the  decision  of  any  of  the  questions  in  the  cause. 

I  have  treated  the  second  exception,  as  prc^rly  taken, 
as  I  think  it  was.  The  Judge,  if  he  had  thought  after  the 
trial  that  he  had  mis-directed  the  jury,  might  ex-oJScto 
have  set  aside  the  verdict,  and  awarded  a  new  trial.  So» 
if  he  had  doubted  whether  he  had  mis*directed  or  not,  and 
if  he  thought  it  proper,  upon  all  the  circumstances  of  the 
case,  to  save  that  question  to  the  party  by  signing  a  bill  of 
exceptions,  he  might  rightfully  do  so,  although  the  party 
might  have  lost  the  strict  right  to  claim  it  as  legally  due 
to  him. 

The  judgment  should  be  reversed,  and  the  cause  re- 
manded, with  instructions  that  upon  the  second  trial,  no 
such  instruction  shall  be  given  to  the  jury  as  that  con* 
tained  in  the  second  bill  of  exceptions;  and  that,  if  it  shall 
appear  that  Sibyl  was  the  child  of  a  negro  and  an  Indian, 
and  was  born  after  the  passing  of  the  act  of  1705,  the  proof 
(if  offered)  of  the  reputation  of  the  neighbourhood  in  which 
she  lived,  that  she  was  entitled  to  her  freedom,  shaU  be 
admitted,  not  to  prove  that  she  was  free,  but  to  weigh  as 
much  as  the  jury  shall  think  it  ought  to  weigh  in  deciding 
the  questions,  whether  SibjfPs  mother  was  an  Indian  or  a 
negro,  and  if  an  Indian,  whether  she  was  a  slave  or  free. 
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Judge  CoALTER.  1827. 

Febrwxnf, 

In  order  to  the  better  understanding  of  the  questions  Gregorjr 
involved  in  the  case  before  uS;  it  becomes^  in  some  mea-  Baogh. 
sure,  necessary  to  enquire  into  the  early  state  of  Indian 
slavery  and  servitude  in  this  State.  Fortunately,  we  have 
a  better  opportunity  of  doing  this,  than  our  predecessors, 
who  had  not  the  advantages  of  that  valuable  collection  of 
our  Statutes,  which,  under  the  title  of  ^*  Hening^s  Sia- 
tuies  at  Large^^^  has  been  furnished  to  us. 

It  was  not  until  the  year  1733,  that  an  edition  of  our 
laws  was  published  rn  Virginia.  An  abridgment  by  Be* 
verier/ 9  was  published  in  1722,  and  a-second  edition  there- 
of, in  1728.  The  collection  by  Purvis^  is  supposed  to 
have  been  published  between  1684  and  1687.  All  these 
were  published  in  London,  and  the  last  is  said  to  have 
been  very  inaccurate.  So  that^  at  all  events,  up  to  1684, 
the  laws  were  promulgated  here  by  manuscript  copies, 
read  to  the'  people  at  the  Courts,  and  a  copy  deposited  in 
the  Clerks*  offices.  See  preface  to  the  1st  volume  of 
Hening^s  Statutes  at  Large,  p.  5. 

I  mention  these  things  now,  because,  in  the  progress  of 
tiiis  enquiry,  when  I  shall  come  to  speak  of  the  decision  of 
the  General  Court,  and  of  this  Court,  on  the  subject  of  In- 
dian slavery,  after  the  year  1691,  I  shall  have  occasion  to 
remark,  that  probably  those  decisions  would  have  been 
different,  had  the  present  compilation  then  existed.  The 
result  of  my  examination  of  the  various  acts,  from  1655 
up  to  1676,  to  be  found  in  the  1st  vol  of  Hen,  Stat,  at 
Largey  p,  396,  410,  455,  481;  and  vol.  2d,  143,  113  and 
240,  is  this:  That  attempts  had,  in  various  ways  been  made 
to  reduce  Indians  to  slavery,  as  by  encouraging  Indians 
to  steal  Indian  children  and  sell  them,  by  importing  them, 
and  by  purchasing  them  from  the  Kings  of  their  country; 
all  which  were  prohibited  by  law,  except  the  last,  which 
seems  impliedly  to  have  been  sanctioned,  by  an  act  of  1661, 
declaring  that  a  Powhatan  Indian,  who  had  been  sold  for 
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1897.    /t/i,  by  the  King  of  Wainoake,  who  had  no  po^er  to  sell 
^^^T!^'  him,  being  of  another  nation^  and  that,  therefore,  he 
Grtsgoty   should  be  ffcc,  he  q>eaking  perfectly  the  English  tongue^ 
Baogh.     fl^nd  desiring  baptism* 

As  to  imported  Indians,  another  act  of  1661  de^Iarea^ 
that  they  shall  not  be  sold  for  toy  longer  time  than  En- 
glish of  the  like  ages  should  serve  by  act  of  Assembly; 
which  acta,  as  to  English  servants  not  indented,  provided 
that  they  should  serve  for  five  years,  if  above  16  years  of 
age,  and  all  under,  until  £4;  and  by  a  subsequent  act,  that 
they  should  serve  five  years,  if  of  19  years  old  or  above, 
and  if  under,  until  the  age  of  24. 

Thus  stood  the  laws  until  the  year  1670;  when,  by  an 
act  entitled,  an  act  <<  what  time  Indians  to  serve,'' 2  Hen. 
Stat,  at  LargCf  283,  it  was  enacted,  that  whereas  some 
disputes  have  arisen,  whether  Indians,  taken  in  war  by 
any  other  nation,  and  by  that  nation  sold  to  Ibe  English, 
are  servants  for  life,  or  term  of  years,  it  is  resolved  and 
enacted,  that  all  servants,  not  being  chrvttiaits,  imported 
into  this  colony  by  shipping,  shall  be  slaves  for  their  lives; 
but,  what  shall  come  by  land,  shall  serve,  it  boys  or  girls, 
until  SO  years  of  age;  if  men  or  women,  12  years  and  no 
longer.  The  enacting  clause  seems  to  drop  iho  dhtioetion 
between  Indians  and  other  pagans,  and  also,  the  circum* 
stance  of  an  Indian  being  captured  in  war  by  another 
nation;  and,  was  doubtless  intended  to  make  a  general  pro« 
vision,  extending  as  well  to  Indians  as  other  pagans  tm* 
ported  by  shipping.  Although  negroes  had  been  brou^t 
into  the  country  as  slaves,  by  some  Dutch  ships,  as  early 
it  is  said  as  1620,  I  see  no  law  before  this  to  justify  their 
importation  as  slaves. 

After  this,  until  1682,  all  Indians  imported  by  shipping 
were  slaves  for  life,  those  brought  in  by  land  were  to  serve 
until  the  age  of  30;  with  this  exception,  that  in  order  to 
encourage  and  reward  our  soldiers  in  time  of  war,  it  was 
provided  by  the  acts  of  1676,  1677,  and  1679,  that  In- 
dians taken  in  war  should  be  slaves  for  Iife>  and  free  pur« 
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chase  to  our  soldiers.     2  Hen.  Siat.  at  Large^  346,  404,    1827. 

The  next  law  in  order  of  time  is  that  of  1680,  entitled,  Gregory 
*^  an  act  allowing  a  free  trade  with  the  Indians;"  by  which  Bangiu 
it  was  enacted,  that  all  former  acts  of  Assembly  restrain- 
ing, limiting  and  forbidding  trading  with  the  Indians,  be, 
and  stand  hereby  repealed,  and  that  henceforth  there  be  a 
free  and  open  trade  for  ail  persons,  at  all  times  and 
places,  with  our  friendly  Indians.     Ibid.  480. 

It  becomes  necessary  here,  to  collate  this  act  with  that 
of  16&6,  entitled,  **an  act  for  a  free  trade  with  the  In- 
dians,'^ and  that  of  1705,  on  the  same  subject.  3  Hen. 
Siat.  at  Large,  69,  468.  That  of  1691,  declares  that  all 
former  clauses  of  former  acts  of  Assembly,  limiting,  re- 
8ti*aining  and  prohibiting  trade  with  Indians,  *be,  and  stand 
repealed,  and  that  from  henceforth  there  be  a  free  and 
open  trade  for  ail  persons,  at  ail  times,  and  at  ail  pla- 
ces, tmth  ail  Indians  whatever.  This  act  of  1705,  is  ver^ 
hatim  with  that  of  1691,  from  the  words,  **  there  be  a  free 
and  open  trade,^*  to  the  end. 

These  acts,  then,  seem  to  be  essentially  and  verbatim 
the  same,  except  the  words  *^ friendly  Indians,"  in  the 
first;  and  "all  Indians  whatever,"  in  the  two  last,  if  that 
can  be  called  a  difference.  Neither  the  act  of  1691,  nor 
that  of  1705,  could  have  been  intended  to  permit  a  free  and 
open  trade,  by  people  belonging  to  the  colony,  vdth  In- 
dians at  war  with  the  colony.  All  others,  I  presume,^ 
would  come  under  the  denomination  oi  friendly  Indians. 

The  edition  of  the  laws  of  1733,  which  was  the  first  edi- 
tion printed  in  this  country,  as  above  stated,  and  was  pub- 
lished by  order  of  the  General  Assembly,  and  is  said  to 
contain  the  titles  of  such  acts  as  are  expired  or  repealed, 
contains  the  titles  of  the  acts  of  1680,  and  1691,  above  ci- 
ted, and  puts  the  word  expired  opposite  the  first,  and  re- 
jt^ea/ed  opposite  the  last,  Ibid.  82,  44;  referring  to  the  act 
of  1705,  ch.  52.  Under  the  act  of  1705,  it  is  understood 
that  the  General  Court  in  1777,  in  the  case  of  Hancock 
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\S21.    and  others  v.  Davis,  decided  that  after  1705,  no  native 
Februarif.  ^mg^icaii  Indian  could  be  made  a  slave.     1  Tueku  Black. 
Gregory  part  2,  Jlppcnd.  47.     This  Court,  in  Jenkins  v.  Tbm,  I 
Ba^.    Wash.  123,  and  in  Coleman  v.  Dick,  Ibid.  233,  decided 
the  same  thing. 

In  Pallas  v.  Hill,  in  this  Court,  2  Hen.  &  Munf.  149» 
in  consequence  of  a  discovery  of  a  manuscript  copy  of  the 
act  of  1691,  above  cited,  the  Court  carried  back  the  time 
when  an  Indian  could  not  have  been  made  a  slave  to  1691. 

The  act  of  1680,  which  I  have  above  cited,  I  presume 
was  not  known  at  the  time  of  those  decisions;  for  it  is  not 
hinted  at  either  by  Court  or  bar.  If  it  had  been  before  the 
Court,  it  would  seem  to  me  that  the  same  principle  would 
have  carried  the  Court  back  to  tlie  year  1680. 

But,  whatever  might  be  the  legal  effect  of  this  law  de- 
claring a  free  trade,  did  the  Legislature  intend  that  it  should 
alter  the  law  in  relation  to  Indian  slavery  ?  It  seems  to  me 
clearly,  that  it  did  not;  and  that  this  law  was  not  intended 
to  operate  on  the  act  of  1670,  above  mentioned.     Fori 
find  that  two  years  after,  to  wit:  in  1682,  by  an  act  enti- 
tled, *^  an  act  to  repeal  a  former  law  making  Indians  and 
others  free,"  it  is  recited,  that  *^  whereas,  by  the  12th  act 
of  Assembly  of  1670,  entitled  '  an  act  declaring  who  sIisU 
be  slaves,"  it  is  enacted  that  all  s&rvBots,  not  being  chris- 
tians, being  imported  into  this  country  by  shipping,  shall 
be  slaves;  but  what  shall  come  by  /ami  shall  serve,  boys 
and  girls  until  30,  and  men  and  women  for  12  years.     It 
then  goes  on  to  recite,  that  *'  many  Moors,  mulattoes,  ne- 
groes, and  others,  born  in  heathenish  and  pagan  countries, 
have  heretofore  and  may  hereafter  be  purchased  or  ob- 
tained as  slaves  from  their  native  country,  by  well  disposed 
christians,  who  may  have  converted  them  to  Christianity, 
which  by  law  does  not  manumit  or  make  them  free  here, 
and  as  it  often  happens  that  such  owner  may  be  enforced 
to  bring  or  send  such  slaves  here,  to  sell  or  dispose  of 
them,  and  will  be  obliged  to  carry  them  back,  or  send  them 
to  some  other  place,  if  they  should  be  obliged  to  sell  them 
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here  far  do  longer  time  than  the  English  or  other  christian     1827. 
is  to  serve;  and  whereas  also,  those  Indians  that  are  taken  ^J^^TJ!^* 
in  war  or  otherwise^  by  our  neighbouring  Indians,  confe-    Gregory 
iterates,  or  tributaries,  are  slaves  to  those  Indians  which    B«ogh. 
take  them,  and  by  them  are  likewise  sold  here  as  slaves;'^ 
it  is  enacted  that  the  act  of  1670,  be  and  is  repealed^  &c. 
and  further,  'Uhat  all  servants,  except  Turks  and  Moors, 
whilst  in  amity,  &c..  which  from  and  after  publication  of 
this  act,  shall  be  brought  or  imported  into  this  country, 
either  by  sea  or  landy  whether  negroes,  mulattoes,  Moors, 
or  Indians,  who,  and  whose  parentage  or  native  country 
are  not  christian  at  the  time  of  the  first  purchase,  though 
after  and  before  their  importation  they  be  converted  to 
Christianity,  and  all  Indians  which  shall  hereafter  be  sold 
by  our  neighbouring  Indians,  or  any  other  trafficing  with 
us,  as  for  slaves,  are  hereby  declared  slaves.^^     2  Hen. 
Stat,  at  Largej  490. 

The  act  of  1670,  above,  bore  several  titles.  The  title 
given  in  Meninges  StatuteSj  as  cited  above,  is,  ^^What 
time  Indians  shall  serve."  In  the  act  of  1682,  and  in  the 
edition  of  1733,  and  elsewhere,  it  is  entitled,  ^^an  act  de« 
daring  who  shall  be  slaves.''  It  was  certainly,  however, 
considered  a  statute  restrictive  of  the  power  of  making  In- 
dian slaves;  as  for  instance,  in  case  of  importations  by  land, 
whether  by  traders  or  neighbouring  Indians,  who  had  ta- 
ken them  in  war,  and  who,  by  the  act  of  1670,  were  to 
serve  only  for  a  term  of  years,  but  who,  by  the  act  of  1682, 
are  to  be  slaves.  Now,  the  act  of  1680,  allowing  a  free 
trade,  cannot  be  supposed  as  intended  to  repeal  the  act  of 
1670,  as  to  Indians  imported,  as  seems  evident- by  the  act 
of  1682  above,  which  extends  the  right  of  making  slaves  of 
Indians,  far  beyond  the  act  of  1670.  If,  then,  the  acts  of 
~1680  and  1682,  had  been  before  this  Court  in  the  decision 
of  the  case  last  mentioned,  it  seems  to  me  it  would'have 
afforded  strong  ground  for  a  contrary  decision.  Nor  can 
I  perceive  any  thing  in  that  part  of  the  act  of  1705  which 
declares  a  free  trade,  _which  would  have  warranted  the 

Vol.  IV.  82 


650  Court  ofApptaU  cf  Vtrginitt. 

1837.    judgment-of  the  General  Court  above  ciied»  if  they  had  had 
Fflftniory.  ^y^^  |^^^  tbove  mentioned  before  them.     For  it  is  to  be  re- 
markedy  that  even  that  act,  in  declaring  who  shall  be 
alavea,  though  it  takes  perhaps  a  middle  ground  between 
the  act  of  1670  and  that  of  1682  above  notieed^  stilJ  ex- 
tends the  right  to  make  Indian  slaves  beyond  the  act  of 
1670.     It  declares  that  all  servants  imported  and  brought 
into  this  country  by  sea  or  land^  who  were  not  christians 
in  their  native  country,  except  Turks  and  Moors  in  amity 
&CC.  and  others  who  can  make  due  proof  of  their  being  iret 
in  England  or  any  other  christian  country,  before  they 
were  shipped  in  order  to  transportation  hither,  shall  be  ac- 
counted slaves,  notwithstanding  a-con version  ta Christianity 
afterwards.     This  law,  then,  which  is  enacted  at  the  same 
session  with  the  act  of  1705,  tA.  52,  allowing  a  free  trade  as 
aforesaid,  is  broader  in  its  operation  than  the  act  of  \€10y 
under  which,  undoubtedly,   Indians  importtd  in  ships 
could  be  made  slaves;  inasmuch  as  by  this,  whether  im- 
ported by  sea  or  land^  they  could  be  made  slaves.     Now 
Turks,  Moors  or  negroes  could  not  be  brought  in  by  iandf 
so  that  this  part  of  thp  law  could  only  relate  to  Indians. 
At  all  events,  I  am  so  well  satisfied,  that,  viewing  all  the 
laws  together,  (as  we  are  now  enabled  to  do)  that  there  is 
some  ground  to  question  the  propriety  of  those  decisions, 
I  think  the  Court  ought  to  do  nothing  wbich  would  en- 
large th^  claims  to  freedom  under  them. 

When  Indians  captured  in  war,  either  by  our  soldiers  or 
by  other  nations,  ceased  to  be  brought  in  as  slaves,  or  when 
traders  and  others  ceased  to  bring  them  in,  it  is  not  easy, 
at  this  day,  to  conjecture.  It  doubtless,  gradually  ceased 
in  practicef  as  our  friendly  relations  with  them  extended; 
to  which,  perhaps,  the  clause  in  the  act  of  1705,  cA.  52, 
3  Hen.  Siai,  at  Large^  457,  contributed;  by  which  it  is 
enacted,  that  Indians,  tributary  to  this  government,  shall 
be  secured  and  defendtd  in  their  persons,  goods  and  pro- 
perties; and  that  whosoever  shall  defraud  or  take  from  them 
their  goods,  or  do  hurt  or  injury  to  their  persons,  shall 
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make  satisfaction^  and  be  punished  for  the  samey-according    1827. 
to  law,  as  if  the  Indian  sufferer  had  been  an  Englishman*  y^^P^^^ 
As  this,  however^  did  not  extend  to  all  Indians,  those  not   Gregory 
tributary  would  seem  to  be  left  as  theretofore.     I  think,    Uaugh. 
however,  without  any  direct  repeal  of  the  laws,  the  prac- 
tice had  probably  ceased  before  1711;  for,  by  a  statute  then 
made,  providing  for  Rangers,  &c.  they  are  authorised  to 
apprehend  any  Indian,  have  him  examined,  &c.  and  if  it 
turns  out  that  he  belongs  to  any  of  the  nations  at  war  with 
this  government,  he  shall  be  transported  for  the  benefit 
of  the  party  of  Rangers.    4  Hen  Stat,  at  Large^  10.    So 
too,  by  the  act  of  1722,  4  Hen.  Stat,  at  Largty  104,  any 
tributary  Indians,  or  Indians  belonging  to  the  Five  Na- 
tions, are  not  to  pass  Certain  bounds^  &c.  and  if  they  do,  they 
^hall  suffer  death  or  be  transported  to  the  West  Indies,  and 
there  sold  as  slaves.     If  it  had  then  been  the  habit  to  make 
slaves  of  Indians  here,  I  see  no  particular  reason  why  these 
should  be  transported. 

Before  proceeding  to  examine  the  remaining  acts  on  the 
subject  of  Indians  bound  to  service  for  a  term  of  years,  it 
may  be  proper  to  make  some  remarks  on  the  grounds,  on 
which  the  plaintiff  claims  his  freedom,  and  which  have 
been  fully  stated  by  the  Judges  who  have  preceded  me. 
These  must  be  proved,  in  order  to  support  the  plaintiff's 
action^ 

Smithy  the  witness,  whose  deposition  was  taken  in  1820, 
and  who  was  then  about  70  years  of  age,  testifies  that  when 
he  was  between  seven  and  ten  years  old,  (say  between 
1757  and  1760)  he  knew  a  yellow  woman  in  the  family  of 
Feter  Jlshbrooke^  called  JJshbrooke^s  old  Sibyl  or  Indian 
Sibyl,  who  had  every  appearance  of  an  Indian:  that  she 
had  several  children^  one  named  Biddy,  and  one  by  the 
name  of  Jenny,  which  he  recollects.  She  had  long,  straight, 
1>]ack  hair,  and  he  was  under  the  impression  that  she  was 
of  Indian  descent. 

In  the  year  1758,'or  1760,  then,  Sibyl  had  acquired  the 
appellation  of  old  Sibylf  had  a  number  of  children,  and 
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1827.    had  been  and  continued,  during  her  life^  to  be  held  in 
^J^JlT^*  slavery,  as  her  progeny  has  been  ever  since.     To  what 
GRfOfy    number  they  now  amount,  is  unknown;  but  one  of  them 
BiLh.    has  sued  for  his  freedom.     It  is  not  probable  that  she  ac- 
quired the  appellation  of  old^  much  under  fifty  jears  of 
age,  and  consequently  was  probably  born  as  early  as  the 
year  1710.    This,  however,  must  be  altogether  conjecture. 
Whether  she  was  the  first  only,  or  any  other  child  of  her 
mother,  does  not  appear  by  any  direct  evidence,  any  more 
than  whether  that  mother  was  a  negro  or  Indian. 

But,  if  the  jury  were  satisfied  that  her  mother  was  an 
Indian,  did  that  q/*i7^e{/*  and  without  any  proof  whatever 
of  the  condition  of  that  mother,  throw  the  Inirthen  of  proof 
on  the  defendant,  to  shew  that  she  was  a  slave  ?  It  seems 
to  me  that  it  would  not  She  might  have  been  brought 
into  the  country,  even  before  1680,  and  then  have  been 
about  thirty  years  of  age  when  Sibyl  was  bom. 

In  all  the  cases  above  referred  to,  in  the  General  Court 
and  this  Court,  I  understand  the  plaintifiT  not  only  proved 
Indian  bloody  but  also,  by  hear-say  or  otherwise,  that  the  im- 
portation of  the  mother-stock  was,  in  all  the  cases  but  one, 
since  1705,  and  in  that  one,  since  1691.  Accordingly,  in 
this  case,  the  plaintiff  offered  to  prove  that  in  the  Ufe'time 
ol  Sibyl,  viz:  about  the  year  1770,  it  was  currently  said 
-  and  believed  in  the  neighbourhood,  that  she  was  entitled 
to  her  freedom.  This  evidence  was  objected  to;  **but 
the  Court  was  of  opinion,  that  though  it  was  not  legal  evi- 
dence to  prove  the  affirmative  position  that  Sibyl  was  free, 
it  was  legal  and  proper  evidence,  as  a  circumstance  with 
others,  to  aid  the  jury  in  deciding,  whether  the  African 
mixture  in  Sibyl  came  from  the  father  or  mother,  and 
for  that  purpose  only,  and  to  have  such  weight  as  the 
jury  deemed  it  entitled  to.'' 

If  it  was  to  have  no  other  bearing;  if  it  was  to  be  no 
proof  whatever  of  the  condition  of  that  mother,  further 
than  that  she  was  an  Indian,  and  it  was  intended  to  be  so 
restricted;  was  it  a  circumstance  to  prove  that  her  mother 
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was  an  Indian  ?  In  what  way  would  it  simply  conduce  to  1827. 
prove  this  J  and  this  only,  more  than  that  her  father  was  ^^^^^ 
an  Indian  ?  In  no  way  that  I  can  perceive,  except  in  this:  Gregoiy 
that  a  report  that  Sibyl  was  entitled  to  freedom,  if  it  can  Baush. 
be  connected  with,  or  considered  as  haying  its  origin  in, 
the  fact  that  she  was  hornfree^  then,  as  it  would  be  more 
likely  that  such  a  report  and  belief  should  exist,  in  case 
her  mother  was  an  Indian,  than  it  would,  in  case  she  was 
a  negro,  the  jury  might  weigh  it,  and  determine  that  her 
mother  was  an  Indian;  but  unconnected  with  her  title  to 
freedom  by  births  I  cannot  perceive  that  it  was  entitled  to 
any  weight.  If  we  say  that  though  it  may  be  admitted) 
that  the  report  and  belief  did  not  arise  from  any  knowledge 
of  the  party  raising  it,  that  her  mother  wasfree,  but  that 
it  arose  from  a  mere  conjecture  that,  as  she  had  Indian 
blood  she  may  have  been  free,  and  of  course  Sibyl  free 
also;  and  that,  in  this  way,  without  having  any  weight  or 
being  entitled  to  any,  as  tp  the  freedom  of  the  mother,  it 
might  be  a  circumstance  to  shew  thsii  SibyPa  mother  was 
an  Indian,  and  that  only;  I  think  it  would  behove  us 
well  to  consider  whether  hear-say  of  a  title  to  freedom, 
resting  on  mere  conjecture,  and  not  on  a  knowledge  of  the 
facts  necessary  to  give  such  title,  would  be  at  all  admissi- 
ble for  any  purpose  ?   I  think  it  would  not 

All  hear-say  or  r^utation,  to  be  evidence,  must  pro- 
ceed from  those  who  knew  the  fact  itself  and  could  prove 
it,  if  in  Court;  for,  if  they  were  examined  in  Court,  and 
only  proved  a  cotyecture  or  a  vague  opinion,  arising  from 
facts  not  sufficient  to  support  the  belief,  the  facts  only, 
and  not  the  conclusion  or  belief,  would  be  evidence.  The 
evidence,  then,  in  order  to  prove  any  thing  at  all  as  to  Si" 
byPs  mother  being  an  Indian,  must,  it  seems  to  me,  be 
permitted  to  go  further,  and  to  prove  that  she  got  her 
freedom  from  her  mother;  that  is,  that  her  mother  was  a 
free  Indian.  For,  if  the  jury  ought  not  to  have  been 
permitted,  and  were  not  permitted,  to  consider  that  it  was 
more  likely  that  the  mother  of  Sibyl  would  be  free,  if  an 
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1897.    Indiaiii  than  if  she  was  a  Degro,  t^en  the  evidence  would 
^!J[JI^'  prove  nothing  as  to  the  condition  of  the  mother ^  and  was 
Grogoiy   Only  calculated  to  confuse  and  embarrass  the  jury.     If,  io 
Bi^.    either  case,  the  mother  was  equally  to  be  considered  a ' 
slave,  until  proved  to  be  otherwise,  by  other  erideoce 
than  this  report,  then  it  was  as  easy  to  belicTe  that  Sibyl 
might  be  entitled  to  her  freedom  as  the  daughter  ot  a  free 
.negro  woman,  as  of  a  free  Indian  woman.     But,  as  it  could 
not  be  legal  evidence,  (restricted  as  the  literal  construction 
would  seem  to  restrict  it,)  and  as  it  could  not,  eo  restricted, 
tend  to  prove  that  Sibyl's  mother  was  an  Indian,  and 
could  only  do  so  by  its  collateral  operation  on  the  ques« 
Uon  of  freedom  in  her  mother^  was  it  proper  to  be  admit- 
ted for  this  double  purpose,  not  only  to  weigh  as  a  proba- 
ble  circumstance  to  prove  that  the  mother  was  an  Indian, 
but  that  she  was  a  free  Indian  f  If  it  would,  then  we 
would  not  reverse,  for  the  apparent  restriction  oC  the  evi- 
dence to  one /N>tn/  when  it  might  have  been  explicitly  ad- 
mitted for  both  objects. 

Was  it  properly  admitted,  or  might  it  have  been  proper- 
ly admitted  for  both  objects?  Why  would  it  be  evidence  of 
both  propositions  ?  Because  it  is  said,  that  unless  her  mother 
was  not  only  an  Indian^  but  a  free  Indian,  such  report  and 
belief  could  not  have  had  existence.  The  evidence,  then, 
must  prove  first  and  mainly^  that  the  mother  was  a  free 
Indian;  and  if  she  was,  it  was  not  a  matter  of  proqf  but  of 
law  that  Sibyly  following  her  condition,  would  be  free  aU 
so.  What  would  this  be  more  than  to  prove  direetly  by 
this  report,  that  Sibyl  was  entitled  to  her  freedom  ?  And 
if  so,  why  could  not  the  jury  as  well  say  that  this  report 
arose  because  her  mother  was  a  free  negro;  Cor,  if  this  was 
the  fact,  it  would  equally  justify  the  report  ?  But,  no. 
It  is  not  as  probable  that  a  report  would  arise  from  that 
fact,  as  from  the  other,  that  she  was  an  Indian.  Why  so  ? 
All  reports  ought  to  originate  in  a  known  fact,  sufficient  to 
prove  the  title  resting  on  it,  if  the  fact  itself  was  given  in 
evidence;  and  when  a  report  may  have  arisen  from  the  ex- 
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istence  either  of  one  fact  or  another,  either  of  which  would    1827. 
be  sufficient  to  support  the  title  claimed  under  that  report,  y^^yj^ 
and  we  have  no  evidence  on  which  of  the  fads  it  was   Gregory 
founded,  by  what  authority  do  we  set  a  jury  to  conjectur-    Baogh. 
ing  on  which  of  those  facts  the  author  or  authors  of  the 
report  founded  their  opinion  ?     There  is  no  hear-say  or  re- 
putation, or  other  evidence,  Uiat  Sibi/l's  mother  was  free, 
except  insomuch  that  if  Sibt/i  was  entitled  to  freedom^  il 
Tna$/  be  that  she  was  entitled  by  birth;  but,  it  also  may  be  ' 

that  she  was  entitled  to  it  otherwise.  The  authors  of  the 
report  have  not  stated  on  what  foundation  they  placed  her 
title  to  freedom;  and  as  it  was  not  necessary  to  have  birth 
for  its  foundation,  there  is  no  proof,  by  hear-say  or  other* 
wise,  of  any  fact  from  which  title  to  freedom  in  the  mo- 
ther can  be  deduced.  Indian  bloody  no  more  than  white 
bloody  can  give  that  title.  Beyond  this,  we  have  no  evi- 
dence,  except  a  report  that,  in  some  way  or  other y  she  was 
entitled  to  freedom*  If  a  witness  had  sworn  that  he  be- 
lieved her  entitled  to  her  freedom,  (and  this  is  the  amount 
of  the  report,)  it  would  not  be  enough.  He  must  say  on 
what  ground  he  believed  it;  for,  that  might  not  have  justi- 
fied such  belief.  IIovv  can  hear^say,  then,  be  evidence, 
when,  if  what  was  said,  and  is  so  detailed,  had  been  given 
in  evidence  by  those  who  had  said  so,  it  would  not  be  re- 
ceived ?  There  is  no  hear-say  of  neighbours,  that  they 
knew  SibyVs  mother,  or  her  condition ;  the  hear-say  is  as 
to  Sibyl  herself.  They  probably  knew  more  about  her 
than  her  mother;  and  as  they  say  nothing  of  the  latter,  they 
may  have  known  something  by  which  Sibyl  was  entitled 
to  freedom,  though  her  mother  might  have  been  a  slave. 
All  this  is  conjecture;  and  I  fear,  that  to  admit  such  evi- 
dence, would  be  going  very  wide  of  the  legitimate  limits, 
within  which  hear-say  evidence  is  proper. 

But,  if  admitted  at  all,  it  would  seem  to  me  more  rea- 
sonable that  a  report  and  belief  that  Sibyl  was  entitled 
to  freedoniy  should  be  received  directly  to  prove  that  she 
herself  was  free,  than  to  prove  that  her  mother  was  free, 
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1827.    who  might  have  been  a  slare,  and  yet  Sibyl  be  free.     For, 
februanf.  jj  j^^^  ^^^  follow,  as  the  joiy  were  permitted  to  suppose^ 
GregoiT   that  beeause  Sibjfl  was  half  Indian,  and  entitled  to  freedom, 
3,^^    her  mother  must  have  been  a  free  Indian  woman. 

It  aeemf  to  me,  then,  that  we  are  brought  back  to  the 
enquiry;  was  the  Judge  right  in  saying,  that  this  was  not 
legal  evidence  to  prove  that  Sihj/l  heraelfm^  free  ?  Surely 
he  must  have  been  right  on  that  point.  It  would  be  going 
too  <ar  to  say,  that  after  the  lapse  of  more  than  a  century, 
during  all  which  time  a  woman  and  her  descendants  have 
been  held  in  slavery,  that  those  descendants  should  be  con- 
sidered as  entitled  to  freedom  in  consequence  of  a  report 
and  belief  in  the  neighbourhood,  that  their  mother  was  en- 
titled to  her  freedom,  though  she  was  held  all  her  life  as  a 
slave;  without  any  evidence,  htar-say  or  other,  from  what 
fact  such  belief  originated.  It  is  impossible  to  contradict 
so  vague  a  report  No  fact  is  stated  as  being  reported, 
nor  is  any  one  named  as  the  author  of  the  report;  nor  is 
there  any  thing,  concerning  which  a  Court  can  judge.  They 
must  be  left  to  their  own  conjectures  as  to  the  grounds  on 
which  such  a  report  has  obtained  circulation. 

But,  suppose  the  jury  have  arrived  at  the  belief  that  Si' 
byPs  mother  was  an  Indian;  still,  the  plaintiff  must  pro- 
duce some  proof  that  she  was  a  free  Indian^  or  such  a 
strong  probability  of  it,  as  to  throw  the  burlhen  on  the 
defendant  to  prove  that  she  was  a  slave.  Could  the  plain- 
tiff then  say,  "  I  have  produced  evidence  to  satisfy  the  jury 
that  her  mother  was  an  Indian:  that  she  must  have  been  in 
the  country  prior  to  1710,  as  Sibyl  may  have  been  born 
about  that  time;  and  although  it  does  not  appear  how  or 
when  she  came  into  the  country,' yet,  as  Sibyl,  about  60 
years  thereafter,  was  reported  to  be  entitled  to  her  free- 
dom, I  have  a  right  to  insist  that  it  was  so  reported,  on  this 
ground,  to  wit:  that  her  mother  was  an  Indian  woman  *er- 
vant,  not  a  slave:  that  she  had  a  bastard  child,  Sibyl,  by 
a  negro  man,  and  which  child,  though  it  ought  to  have  been 
bound  an  apprentice,  an^  to  have  her  freedom  recorde4» 
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&c.  was  nevertheless  held  in  slavery  all  her  life^  and  her     1887- 
children  after  her,  for  more  than  a  century;  and  that,  though  ^^^!?I!3' 
this  long  detention  is  entitled  to  some  weight  against  me,    Gregory 
and  although  I  know  nothing,  and  can  prove  nothing  of    Ba^h. 
the  ground  on  which  such  a  report  was  founded;  yet,  as  it 
might  have  originated  from  the  facts  aforesaid,  if  the  de- 
fendant cannot  prove  otherwise,  the  jury  must  find  for 
me/^     If  such  pretension  would  be  right,  then  the  posi- 
tion for  which  I  have  above  contended,  to  wit,  that  a  belief 
that  Sibyl  was  free,  cannot  prove  that  her  mother  was, 
which,  in  turn,  is  to  prove  that  she  was,  is  not  correct. 
In  short,  I  can  view  the  subject  in  no  way,  in  which  I  am 
not  brought  back  to  that  point. 

As  to  the  acts  of  Assembly  in  relation  to  Indian  servants, 
bound  to  service  for  a  term  of  years,  and  that  if  SibyPa 
mother  was  such,  and  during  the  term  of  her  service  had 
a  bastard  child  by  a  negro  man,  &c.  I  had  intended  to  take 
a  view  of  the  acts  of  Assembly,  and  to  express  some  doubts 
which  have  arisen  in  my  mind,  whether  the  act  of  1705 
which  fines  a  woman  servant  15/.  or  to  be  sold  for  five 
years,  and  the  child  bound  until  31  years  of  age,  was  in- 
tended as  any  thing  more  than  re*enacting  the  law  on  that 
subject,  which  theretofore  existed,  and  which  was  confined 
to  whites^  and  was  intended,  not  to  punish  the  crime  of  for- 
nication, but  to  superadd  thereto  a  heavy  penalty,  in  order 
to  prevent  the  contamination  of  the  white  blood.  It  is  not 
necessary  to  pursue  that  enquiry;  because,  from  the  view 
I  have  taken  above,  it  would  not  alter  my  opinion.  It  is 
not  unworthy,  however^  of  remark,  that  by  the  ancient 
laws,  the  church-wardens,  at  their  meetings,  were  to  make 
presentment  of  certain  offences,  and  amongst  others,  that 
of  fornication;  and  to  return  their  presentments  to  Court, 
1  Hen.  Stat,  at  Large^  240;  2  Ditto,  49;  3  Ditto,  140; 
and  that  this  was  the  law  about  the  time  when  Sibyl  was 
probably  born.  If,  too,  she  was  to  be  bound  out  until  31, 
then  the  records  of  the  Court  or  church-wardens  might 
shew  a  presentment  or  a  binding  out.     3  Hen.  Stat,  at 

Vol.  IV.  83 
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18^7.    Large,  454.     The  act  of  1705,  (and  I  believe  previous 
^''^*''"'^*  acts,)  provides  also  for  the  recording  of  the  freedom  of 
Grefoiy   servants.     Now  it  may  be,  that  none  of  these  things  were 
BtlLh,    done,  or  that  the  records  are  lost,  &c.     But,  there  is  no 
proof  that  they  are  lost;  but,  as  the  15/.  penalty,  if  it  would 
be  incurred  in  this  case,  went  to  the  parish,  it  is  not  very 
likely  that  such  ofiences  would  be  overlooked  by  the  war- 
dens. 

Be  all  this,  however,  as  it  may,  the  Judge,  as  it  appears 
by  another  exception  hereafter  mentioned,  was  of  opinion, 
*  that  if  the  jury  were  satisfied  that  SibyPs  mother  was  an 
Indian^  the  plaintiff  was  entitled  to  recover;  but,  if  he  was 
not  right  as  to  thi^  broad  ground,  as  I  have  before  stated, 
then  the  jury  were  to  be  satisfied  from  this  hear-say  re- 
port, 1.  That  Sibt/Ps  mother  was  an  Indian;  2.  That  sht 
was  a  free  Indian  held  to  service  for  a  term  o(  years; 
3.  That  during  that  time  of  service,  she  had  a  bastard  child, 
Sibylf  by  a  negro  man;  4.  That  that  child  was  bound  to 
service,  under  the  act  of  1705,  until  she  was  31  years  of 
age,  and  was  continued  to  be  held  as  a  slave  forever  after, 
contrary  to  law;  or,  5.  That  she  was  not  bound,  but  held 
by  the  master  of  her  mother,  who,  by  the  way,  must,  ac- 
cording to  the  above  dates,  have  been  free  from  that  ser- 
vice very  soon  after  the  birth  of  Sibyl^  and  would  proba- 
bly have  not  permitted  such  injustice,  but  had  her  bound 
out  It  does  seem  to  me,  that  to  permit  all  these  supposi* 
iions  to  be  found  Mfact§  by  a  jury,  on  so  vague  a  rumor, 
when  that  same  rumor  would  as  well  justify  the  finding  of 
certain  other  suppositions  as  facts  eqtially  sustaining  the 
report,  would  be  going  too  far.  On  the  whole,  I  think 
this  evidence  ought  not  to  have  been  received. 

The  second  bill  of  exceptions  sets  out  the  application 
of  the  defendant  to  the  Court,  to  instruct  the  jury,  that 
though  the  evidence  should  have  proved  the  plaintiff  to  be 
the  son  of  Sibyl^  who  was  half  Indian  and  half  negro,  yet 
it  was  necessary  that  the  plaintiff  should  prove  that  Sibyl 
was  descended,  in  the  maternal  line,  from  an  Indian  wo- 
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man.     The  Court  gave  that  instruction,  but  went  on  to    1827. 
give  further  instructions,  as  has  been  stated  by  the  other  ^^^^^'^^y- 
Judges.  "'^^ 

I  concur  in  the  opinions  which  have  been  given,  that    Baugh. 
both  branches  of  the  instruction  so  given  and  excepted  to, 
were  wrong. 

The  judgnnent  must  be  reversed.* 

•The  President 4nd  Judge  Cabeu, absent. 


IVL  Ifl8 

George  v.  Parker.*  1326, 

February. 
A  man  removiog  into  this  State  vith  his  slave,  takes  the  oath  required  bf  the 

law  of  1792 ;  but  it  is  doubtful,  upoD  the  evidenec,  whether  the  oath  was  ta- 
.    ken  vnthin  nxty  days  after  his  removal.    After  a  great  lapse  of  lime,  it 

will  be  presumed  that  what  had  been  done,  was  done  rightly. 
But,  if  it  does  not  appear,  by  evidence  or  otherwise,  that  the  oath  was  taken 

•mthin  sixty  days  after  the  removal  of  the  matter ^  the  slave  will  be  entitled 

to  his  freedom,  when  he  has  remained  in  the  Sute  twelve  montlis. 

This  was  an  appeal  from  the  Superior  Court  of  Law  for 
Hampshire  county,  where  George,  a  man  of  colour,  brought 
an  action  to  recover  his  freedom,  against  Jacob  Parker^ 
who  held  him  in  slavery.  At  the  trial,  the  defendant 
produced  a  certified  copy  of  a  record  from  the  County 
Courtof  Berkeley,  in  these  words:  **  Berkeley  iSW/.  Ap« 
peared  before  me  Oerrard  Keith^  and  made  oath  that  a 
negro  man  named  George,  aged  about  two  or  three  and 
thirty  years  of  age,  was  not  imported  into  this  State  with 
a  view  of  traffic  or  trade,  but  for  his  own  use.  Given  un- 
der my  hand  this  19th  day  of  January,  1796. 

James  Maxwell/' 

*  The  two  following  cases  were  aecideotAlly  omitted  in  their  proper  place. 
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1826.        This  certificate  was  duly  recorded  in  the  County  Coort 

^^I!^  of  Berkeley. 

There  was  another  oath  taken  by  Ktiih  on  the  same 
day,  to  the  same  effect,  but  more  strictly  following  the 
terms  of  the  law.  This  oath  was  also  recorded^  in  the 
same  manner  as  the  former. 

The  defendant  also  produced  a  witness,  who  said  that 
he  could  not  say  when  J&t'M,  the  former  owner,  moved 
to  Virginia,  but  that  he  knew  that  it  was  after  the  first  day 
of  January,  1795;  but  whether  in  1795  or  1796,  he  did 

not  know. 

Upon  this  evidence,  the  defendant  moved  the  Court  to 
instruct  the  jury,  that  they  ought  to  presume,  after  so  long 
a  time,*  that  that  which  appeared  to  be  done  was  rightly 
done,  until  the  contrary  appeared  by  rebutting  such  pre- 
sumption. The  Court  gave  this  instruction,  and  added, 
that  with  respect  to  the  sixty  days  elapriog  before  tVte  oath 
was  made,  it  ought  not  to  be  presumed  unless  proved; 
and  if  the  oath  had  been  made  before  the  plaintiff  had  re- 
mained altogether  a  whole  year  in  the  State,  it  was  a  suf- 
ficient compliance  with  the  law,  it  being,  in  this  respect, 
directory.     To  this  opinion,  the  plaintiff  excepted. 

Verdict  and  judgment  for  the  defendant;  and  the  plaia- 
tiff  appealed* 

Leigh,  for  the  appellant. 

No  Counsel,  for  the  appellee. 

February  14.    Judge  Cabr  delivered  his  opinion. 

This  is  a  suit  brought  for  freedom,  by  the  plaintiff,  as 
having  been  imported  contrary  to  the  provisions  of  the  act 
of  1792.  By  that  act,  slaves  imported  into  the  State,  and 
remaining  twelve  months,  are  declared  free.  But  it  is  pro- 
vided, that  the  act  shall  not  extend  to  a  persoil  removing 

*  The  suit  was  broaght  ki  i^2X 


Court  of  ^ppeah  qf  Virginia*  661 

into  the  State  and  becoming  a  citizeo,  ^Mf,  within  sixty  1826. 
days  after  such  removali  he  take  the  oath  prescribed,  be-  \^^!^^^^ 
fore  some  justice  of  the  peace.''  The  question  here  was,  George 
whether  that  oath  had  been  taken,  and  in  due  time.  To  partner, 
prove  this,  the  defendant  produced  a  certified  copy  from 
the  records  of  Berkeley,  of  an  oath  taken  by  Keith^  the 
former  owner  of  the  slave,  bearing  date  the  19th  of  Janu- 
ary, 1796,  and  in  the  precise  words  of  the  law.  He 
proved  also  by  a  witness,  that  Keith  removed  into  the 
State  after  the  1st  of  January,  1795;  but  whether  in  the 
year  1795  or  1796,  the  witness  did  not  know.  Upon  this 
evidence,  the  Court  was  moved  to  instruct  the  jury,  that 
after  such  a  lapse  of  time  (the  suit  being  brought  in  1823,) 
they  ought  to  presume  that,  that  which  appeared  to  have 
been  done,  had  been  rightly  done,  until  the  contrary  ap- 
peared by  rebutting  such  presumption;  which  the  Court 
did  do;  and  if  they  had  stopped  here,  there  could  be  no 
doubt  of  the  correctness  of  the  instruction*  The  defendant 
would  have  had  the  benefit  of  the  presumption,  in  the  first 
place;  and  the  plaintifi*  would  have  been  left  free  to  rebut 
it  by  any  evidence  he  could  produce. 

But  the  Court  went  further,  and  instructed  the  jury, 
that  *^  if  the  oath  had  been  made  before  the  plaintifi*  had  re- 
mained altogether  a  whole  year  in  the  State,  it  was  a  suf- 
ficient compliance  with  the  law,  it  being,  in  this  respect, 
directory.  ^*  Here,  I  think  the  Judge  was  palpably  wrong. 
The  law  is  not  directory  at  all.  It  leaves  the  importer 
perfectly  at  liberty  to  take  the  oath  or  not  It  says  that 
the  slave  shall  be  free;  but  that  the  law  shall  not  extend 
to  the  importer  becoming  a  citizen,  '^if  within  sixty  days, 
he  take  the  oath;'^  making  this  the  condition  by  which  he 
may  save  the  forfeiture.  If  the  importer  suffer  the  sixty 
days  to  elapse,  without  taking  the  oath,  be  cannot  take  it 
with  effect  afterwards.  To  say  that  he  can,  would  make 
the  law  restricting  him  to  sixty  days,  a  dead  letter.  If 
the  importer  fail  to  take  the  oath  within  sixty  days,  I  see 
no  possible  chance  of  his  escaping  the  forfeiture,  except  by 
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1826.    removing  the  slare  out  of  the  State  before  the  end  of  the 
^^!!^^  year.     If  he  remain  twelve  months,  and  there  has  been  no 
Gcorgo    oath  taken  within  the  sixty  days,  he  is  free,  or  the  kw  is 
PuriUr.    ^  senselew  jargon. 

I  am  clear,  therefore,  that  the  Judge  misdirected  the  ju- 
ry, and  that  the  judgment  should  be  reversed,  and  the 
cause  sent  back  for  a  new  trial,  upon  which  no  such  in- 
structions as  those  last  above  mentioned,  are  to  be  given. 
The  other  Judges  concurred.* 

*  Tht  PftisiDiHT  abseoU 


1826.  Almond  v.  Almond. 

A  Court  of  Chtneety  has  power  to  gr^nt  aUmoiiy  to  a  wife,  in  Vii^g'tuia,  even 
without  ft  eontraet  for  septratioD,  where  the  misconduct  of  the  husband  is 
•QBh  as  to  reoder  it  uoaab  lor  the  wUe  to  live  wHli  hkn,  or  lie  tarns  her  out 
of  doon  without  a  support. 

But  iooh  a  claim  does  not  giTe  the  wife  a  right  to  anj  specific  propertj  of  the 
husband. 

Appeal  from  the  Chancery  Court  of  Fredericksburg. 

Elizabeth  Mmondy  by  Cox^  her  next  friend,  filed  a  bill 
against  David  JUmond^  her  husband.  The  whole  nature 
of  the  subject  is  fully  unfolded  in  the  following  opinion. 

JBriggs,  for  the  appellant. 

Harrison  and  Sianard,  for  the  appellee. 

The  case  was  submitted  without  argument. 

July  21.     Judge  Carr  delivered  his  opinion. 

This  is  a  bill  filed  by  Mrs.  ^Imondy  by  B.  CoXf  her 
next  friend,  against  her  husband,  for  alimony.     It  states, 


Court  of\Sppeals  of  Virginia.  6^ 

that  she  brought  him  seven  or  eight  negroes,  which  have    1826. 
all  been  wasted  by  him  in  riot  and  drink:  that  her  brother  j!^ 
gave  her  a  girl  after  her  marriage,  who  has  had  three  chil-   Aimona 
dren:  that  her  husband  treated  her  with  great  cruelty,  beat-  Almond. 
ing  her  in  his  drunken  fits,  which  became  so  frequent  and 
intolerable,  that  she  was  at  length  obliged  to  leave  him, 
and  throw  herself  upon  the  charity  of  her  son:  that  when 
she  went;  her  husband  told  her  to  take  her  present  along, 
meaning  the  woman:  that  the  woman  and  her  children^ 
soon  after  joined  her  at  her  son's:  that  her  husband,  though 
he  had  disclaimed  any  right  in  the  property,  came  to  her 
son's,  took  the  children,  and  sold  them  out  of  the  State; 
saying,  at  the  time,  that  ho  left  the  mother  at  her  free  dis- 
posal; but,  he  has  since  brought  suit  against  the  said  Cox 
for  her,  and  recovered  a  judgment  for  her  at  law,  which 
he  will  enforce,  unless  prevented.     The  bill  prays,  that 
the  Court  would  decree  her  a  separate  maintenance,  that 
she  may  be  quieted  in  the  possession  of  the  slave,  and  the 
judgment  injoined. 

The  answer  denies,  that  the  defendant  ever  treated  his 
wife  amiss:  that  she  became  morose  and  ill-tempered,  and 
at  length,  without  cause,  left  him:  that  he  was  anxious  for 
her  return,  and  solicited  her  often  to  come  back  to  him: 
that  she  did  so,  and  remained  with  him  from  1815  to  1818, 
when  she  again,  without  cause,  left  him:  that  ever  since 
her  last  separation,  he  has  been  entirely  willing,  and  still 
is  so,  to  receive  her  back;  and  while  she  behaves  as  a  wife, 
will  treat  her  with  the  kindness  due  to  one:  that  as  she 
has  voluntarily  separated  from  him,  she  has  no  right  to 
a  separate  maintenance;  and  he  submits,  whether,  by  the 
law  of  the  land,  and  the  consitution  of  Courts  of  Equity, 
that  Court  has  jurisdiction  of  the  case,  where  there  are  no 
articles  of  separation  between  the  parties,  no  divorce,  nor 
any  trust  fund  for  the  use  of  the  wife,  the  disposition  of 
which  the  Court  might  control;  and  where,  by  their  interpo- 
sition, the  Court  would  take  from  him  the  only  means  of 
discharging  the  claims  of  his  creditors;  the  funds  tied  up 
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1826.    by  his  wife  being  by  far  the  greater  part  of  what  he  \s 

J^^  worth. 

Almond        There  is  evidence  in  the  record  of  the  defendant's  bad 

Alm^.  habits:  that  he  is  addicted  to  drinking,  beyond  the  hope  of 
reform:  that  he  has  treated  his  wife  badly,  beating  and 
abusing  her  in  his  drunken  frolics;  and  that  she  cannot,  in 
the  opinion  of  the  witnesses,  live  in  peace  and  safety  with 
him;  also,  that  he  has  wasted  his  whole  property,  that  now 
in  contest  in  this  suit  excepted;  and  that  the  negro  woman 
is  dead.  There  certainly  is  nothing  like  an  agreement  be- 
tween the  parties  for  living  separately;  nor  any  arrange, 
ment  as  to  their  property  in  case  of  separation.  It  is  proved 
by  four  witnesses,  that  when  the  defendant  went  to  take^ 
and  did  take,  the  children  forcibly  from  Cox^  he  said  he  left 
their  mother  for  his  wife's  use.  Some  say  he  said  he  had 
no  claim  to  her;  others,  that  she  was  free  \o  dispose  of  her 
as  she  pleased.  But,  there  is  nothing  like  a  contract;  no- 
thing in  such  a  form,  that  equity  could  act  upon  it  under 
the  idea  of  executing  an  agreement.  The  Chancellor  dis- 
solved the  injunction,  and  dismissed  the  bill. 

Can  we  say  that  he  erred  ?  In  England,  matters  of  this 
kind  belonged  principally  to  the  Ecclesiastical  jurisdiction. 
It  was  only  incidentally ^  that  Courts  of  Equity  acted  up- 
on  it.  Where  there  have  been  articles  of  separation  be- 
tween man  and  wife,  by  which  she  is  aWowed  so  much  for 
her  separate  maintenance,  there  Equity  will,  at  her  sui(> 
carry  these  articles  into  executiop,  [while  the  separation 
continues;  or  where  a  woman  applies  to  the  Court  upon  a 
supplicavity  for  security  of  the  peace  against  her  husband, 
and  it  is  necessary  that  she  should  live  apart;  as  inciden- 
tal to  that,  the  Chancellor  will  allow  her  a  separate  main- 
tenance. 

In  Head  v.  Head^  3  Atk.  295,  Lord  HarduAcke  says, 
^<Xhe  principal  gi*ounds  for  bills  of  this  kind,  are  an 
agreement  for  maintenance,  or  a  trust  for  this  purpose, 
and  in  either  of  these  cases,  the  Court  will  entertain  a  suit 
for  alimony  and  maintenance;  and  even  after  sentence  in 
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the  Ecclesiastical  Court  for  \i,  when  the  husband,  in  order    1826. 
to  evade  it,  is  going  out  of  the  kingdom,  will,  upon  a  bill  y^!^^ 
filed  by  the  wife,  grant  a  ne  exeat  regno,^^  Almond 

The  same  case  afterwards  came  before  the  Court  again.  Ajim>nd. 
3  ./^/Ar.  54 ?•  Sir  Francis  Head  had  written  to  his  wife's 
father,  saying,  <<I  am  willing  to  send  her  100/.  and  no 
more,  between  this  and  Christmas,  and  to  continue  her 
Such  quarterly  payments,  when  it  shall  best  suit  my  con- 
venience, so  long  as  we  shall  continue  separate. '^  Lady 
Head  brought  her  bill  for  execution  of  this,  as  an  agree- 
ment for  separate  maintenance,  and  prayed  liberty  to  live 
separately,  and  that  the  Court  would  decree  payment  of 
the  money.  Lord  Hardwicke  said,  ^^as  to  the  liberty 
prayed,  it  is  not  in  the  power  M)f  the  Court  to  decree  it, 
and  I  do  not  find  that  this  Court  ever  has  made  a  decree 
for  establishing  a  perpetual  separation  between  man  and 
wife,  or  to  compel  a  husband  to  pay  a  separate  main- 
tenance to  his  wife,  unless  upon  an  agreement  between 
them,  and  even  upon  this,  unwillingly.^  He  went  on  to 
decide  that  the  letter  of  the  defendant  was  not  an  agree- 
ment to  continue  during  their  lives,  but  merely  for  her 
maintenance  during  an  occasional  absence,  and  Sir  Francis 
having,  by  his  answer,  offered  to  receive  her  again.  The 
Chancellor  jdecreed  only  the  arrearages  of  the  maintenance, 
and  that  he  should  receive  and  tr^it  her  as  a  wife;  and  if 

r 

she  did  not  return  within  a  month,  the  allowance  should 
cease:  But  if  she  returned,  and  the  defendant  refused  to 
receive  her,  and  nuiintain  and  treat  her  as  a  wife,  the 
maintenance  should  continue. 

In  Ball  v.  Montgomery y  2  Ves.  jr.  195,  Lord  Soslyn 
says,  ^^It  is  contrary  to  the  established  doctrine,  that  a 
married  woman  should  be  a  plaintiff  in  this  Court,  for  a 
separate  maintenance. '^ 

<^  I  take  it  to  be  now  the  established  law,  that  no  Court, 
not  even  the  Ecclesiastical  Court,  has  any  original  juris- 
diction to  give  a  wife  separate  maintenance.  It  is  always 
as  incidental  to  some  other  matter^  that  she  becomes  en- 

VoL.  vr.  84 
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1826.    titled  to  a  separate  provision.     If  she  applies  to  this  Court 
•JjjJ^  upon  a  suppltcavit  for  security  of  the  peace  against  her 
Almond    husband,  and  it  is  necessary  that  she  should  live  apart:  as 
Aimood.  incidental  to  that,  the  Chancellor  will  allow  her  separate 
maintenance.     So,  in  the  Ecclesiastical  Court,  if  it  is  ne- 
cessary for  a  divorce  a  mensa  tt  thoro propter  ac^ntiamJ^ 
There  are  other  cases  which  say,  that  subsistence  has  been 
provided  for  the  wife  by  this  Court,  either  where  the  hus- 
band has  turned  her  out  of  doors,  or  by   ill   treatment 
obliged  her  to  leave  his  house,  or  has  quitted  the  kingdom, 
leaving  her  destitute.     See  Duncan  v.  Duncan.  19  Ves. 
394,  and  the  cases  there  cited.    See  also  1  Fonb,  Eg.  104,  a 
learned  note,  where  all  the  cases  are  brought  together. 
This  seems  to  be  a  brief  view  of  the  law  in  Ene:l«nd. 

I  find  no  case  with  us,  in  which  the  subject  has  been 
before  this  Court.  Having  no  Ecclesiastical  IVibunal,  the 
powers  of  that  Court  seem  to  have  been  considered  as 
vesting  originally  in  the  old  General  Court.  From  thence, 
some  of  them  have  been  distributed  to  other  Courts,  as  they 
were  branched  out.  The  power  over  the  probat  of  wills, 
executors  and  administrators,  and  distributions,  &^.  were 
given  to  the  District,  Superior,  County  and  Corporation 
Courts.  I  know  of  no  law  which  has  given  to  any  Court 
the  trial  of  matrimonial  causes,  except  so  far  as  re/ates  to 
incestuous  marriages;^  to  which,  a  power  is  given  to  the 
Court  of  Chancery  to  annul  them.  Judge  Tucker^  in  his 
Blackstone^  3d  vol.  94,  says,  **  With  respect  to  suits  for 
alimony  after  a  divorce  a  mensa  et  thoro,  as  there  is  no 
Court  in  Virginia  which  possesses  jurisdiction  in  such  cases, 
80  until  there  is  such  Court,  there  can  be  no  room  for  suits 
of  this  nature;  unless,  perhaps,  the  High  Court  of  Chan- 
cery should  sustain  them  as  incidental  to  its  equitable  ju- 
risdiction." 

The  suit  before  us  is  not  after  a  divorce,  but  a  voluntary 
separation;  if  that  may  be  called  voluntary^  which  seems 
to  have  been  forced  upon  the  wife  by  ill  treatment  I  be- 
lieve that  in  practice,  the  County  Courts,  sitting  as  Courts 
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of  Equity,  have  assumed  the  power  of  giving  separate     1826. 
maintenance  in  cases  of  separation;  but,  by  what  rule  they      ^^^^' 
have  been  reo;ulated,  I  know  not.     The  jurisdiction  was    Almond 
sustained  by  the  Chancellor  of  the  Richmond  Chancery    Almond 
Court,  in  Purcell  v.  Purcelly  4  Hen.  &  Munf.  507;  and 
the  reasoning  of  the  Chancellor  on  the  point  of  jurisdiction 
seems  to  me  sound.     If  there  be  a  contract  for  separation, 
it  is  conceded  on  all  hands^  that  equity  might,  in  proper 
cases,  enforce  that  contract.     But,  suppose  a  husband  to 
turn  his  wife  out  of  doors,  or  to  treat  her  so  cruelly  that 
she  cannot  possibly  live  with  him;  suppose  him  to  perse- 
vere  in  refusing  to  take  her  back,  or  to  provide  a  cent  to 
feed  and  clothe  her.     Surely,  in  a  civilized  country,  there 
must  be  some  tribunal  to  which  she  may  resort     She  can- 
not be  out  of  the  protection  of  the  law;  an  outcast,  depen* 
dent  on  the  charity  of  the  world,  while  her  husband  may 
have  thousands,  and  she  may  have  brought  him  all.      I 
would,  in  such  cases,  unquestionably,  stretch  out  the  arm 
of  Chancery,  to  s&ve  and  protect  her. 

But,  assuming  jurisdiction,  I  should  be  cautious  to  regu- 
late it  by  the  rules  which  have  been  established  elsewhere. 
If  the  parties  have  made  an  agreement,  that  should  be  the 
standard;  if  not,  I  would  take  the  practice  of  the  Court  in 
analogous  cases.  There  has  certainly  been  no  contract 
here.  I  find  it  laid  down,  that  where  a  separation  has  ta- 
ken place,  and  the  wife  sues  for  a  support,  if  the  husband, 
in  his  answer,  states  that  she  left  him  of  her  own  accord, 
that  he  has  ofiered  to  receive  her,  and  is  willing  to  receive 
and  treat  her  well,  the  Court  refuse  the  maintenance.  In 
the  answer  before  us,  there  is  an  entire  willingness  express- 
ed, to  receive  her  back  and  treat  her  as  a  wife.  But,  though 
this  be  a  general  rule,  there  must  be  exceptions  to  it.  Sup- 
pose it  fully  proved  to  the  Court,  that  the  husband  was  in 
the  constant  habit  of  intoxication;  that  when  drunk,  he  was 
a  madman,  and  his  anger  particularly  pointed  at  his  wife. 
Surely,  the  Court  would  not,  because  of  the  offer  to  take 
her  back,  refuse  ,a  support^  and  thus  force  her  either  to  ha- 
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ztrd  her  life,  or  to  depend  on  charity.  I  do  not  mean  to 
say  that  this  is  such  a  case;  but,  I  put  it  to  test  the  prto- 
ciple. 

I  have  considered  the  case  thus  much  at  large,  because 
it  is  entirely  oeir  in  this  Court.  There  is  a  speciiic  ohjeo 
tion  to  the  proceeding  here,  on  which  I  think  the  judgment 
of  the  Court  below  must  be  sustained.  The  demand  is  not 
for  alimony,  or  maintenance  generally;  but,  that  a  judg- 
ment  which  the  husband  has  recorered  for  a  specific  piece 
of  property,  (a  negro  woman,)  shall  be  injoined,  and  the 
wife  quieted  in  the  possession  of  that  woman.  Now,  the 
claim  of  the  wife  for  alimony  is  a  personal  claim  on  the 
husband;  she  has  no  lien  on  any  specific  property,  without 
an  agreement  She  can  no  more,  therefore,  ask  the  Court 
to  assign  her  this  negro,  or  that  tract  of  land,  than  a  credit 
tor  of  the  husband  could  come  into  Court  and  ask  such  as- 
signment; which  we  know,  without  a  particular  Vieo,  could 
not  be  done. 

Under  this  view  of  the  case,  I  tliink  the  injunction  was 
properly  dissolved,  and  the  bill  dismissed. 

The  other  Judges  concurred,  and  the  decree  was  affirm* 
ed.» 

*  The  PaxiiDsirr  and  Jodge  Coastes  Mbteuv 
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qual  portions,  and  a  residue  of  property  is 
left  unappointed,  the  ap|>ointees  shall  be 
allowed  to  participate  in  the  unappo'utted 
surplus,  upon  bringkig  the  value  of  their 
several  appointments  at  the  time  they  were 
made,  into  account,  without  aeooontiOi;  for 
InterMt,  profits  or  increase,  sinoe  they  re- 
ceived their  several  appobtraents.    Ibid. 

4.  But  the  appointees  must  account  for  in- 
terest, profits,  &c.  ajier  the  death  of  the 
truetee  luxving  the  ptrwer  of  appointment, 
before  they  can  participate  in  the  unap- 
pointed sorplns.    Ibid, 

APPRESnCE. 

Tlie  master  of  an  appreoUee  Vs  bonnd  to  pay 
for  medical  attendance  on  the  apprentice, 
from  the  very  nature  of  the  relation  be- 
tween maeter  and  apprentice;  and  the 
father  of  the  apprentiee  is  only  bound, 
when  the  services  have  been  :  endered  at 
his  inetance.    JSaHey  w,  Craddock,  &c. 

483 

ASSIGNEE. 

1.  The  assignee  of  a  bond,  under  our  sfa- 
tute,  does  not  acquire  the  leealtJiJiie  to  the 
debt,  but  an  equitable  right,  which,  by 
vhtue  of  the  statute,  he  may  a«en  at  law 
in  hb  own  name  {  and  he  has  hb  election 
to  sue  at  law  in  hb  own  name,  or  in  that 
of  the  ongbal  obligee,  for  his  benefit. 
Garland  v.  Richeeen,  466 

2.  The  assignee  of  a  chose  in  action  has  not 
a  right,  in  fdl  eaeee,  to  come  into  a  CooK 
of  Equity,  upon  the  taere  ground  that  he 
cannot  aue  m  hb  own  namc^  at  law  i  but 
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it  must  appear  chat  he  n  prevented  from 
suing  at  law  in  the  namB  of  the  assignor, 
or  that  the  assignor  himself  would  have 
had  a  ripht,  if  h**  had  not  assigned,  to  go 
intna  Couft  of  Equitv. ,  Per  Gbeek,  Judge. 
J^loaeley  v.  Jtotish  ^c.  393 

ATTACHMENT. 

See  Actian,  No.  1. 
See  ^hferment.  No.  2. 

AUDITOR. 

1.  See  J)f/&Vm,  No.]. 

2.  A  contract  is  made  with  the  Executive, 
under  an  anthoritj  given  them  by  law  ; 
which  fHrects  tluit  tlie  Auditor  shall  issue 
warrants  upon  the  order 9  of  the  Rxecw 
five.  The  Executive  refuse  to  give  such 
order.  The  party  aggrieved  mav  resort 
to  the  Couils,  by  original  petition,  and 
have  his  rights  enforced  by  their  judgment. 
Sideida  v.  The  Commonwealth,  541 

3.  It  aeemo,  that  in  such  cases,  the  party 
may  obuin  redress  either  in  law  or  equi- 
t;|r  as  the  circumstances  of  the  case  may 
give  juristtietion  to  either  tribunal.  Per 
iJRRBir,  Judge.    Ibid, 

AVERMENT. 

Qumre^  what  averments  of  the  transfer 
of  a  note,  ar.d  of  demand  and  notice,  are 

SUfllcttmt  ?   //(O/cAtfT  V.  i>YOt«,  152 

'  2.  In  an  action  on  an  attachment>bond,  it  is 
not  sufiicient  to  allege  in  the  declaration, 
that  the  defendant  "  did  not  pay  all  such 
costs  and  damages  as  have  accrued,  kc." 
but  It  must  be  expressly  averred,  that  costs 
and  damaffea  had  been  actually  sustained, 
IHckimon^  Adm^r.  &c.  v.  MCrivWy  158 

3.  An  uvcrtuent  of  a  breach  of  the  condition 
of  a  bond,  although  it  may  not  entitle  the 
plnintifl'to  all  he  demands  will  entitle  him 
to  recover  what  he  i:t  legally  entitle  d  to.  in 
consequence  of  the  breach.  JiTVoioell  v. 
BurmeU's  Adrn'r.  317 

4.  No  defect  in  u  record  can  be  supplied  by 
averment.     Ifood  v.  The  CommontveaUhf 

321) 
AWARD. 

I.  See  Eqidty,'Sn  7,  8. 

U.  Where  »ome  only  of  several  distributees 
Aubrait  tlioir  iut»'rest  to  arbitration,  the 
award  will  be  binding  on  the  parties  to  the 
submission,  as  fan  as  their  interests  are 
concerned .  Smith  and  others  v.  Smii/if  &c, 

95 

3.  When  parties  submit  a  question  of  law 
cdone  to  arbitration,  tbe  award  is  binding, 
though  contrarv  to  law.    Ibiil 

4.  Awards  are  to  be  construed  liberally ;  and 


therefore,  the  terms  •*  heirs  at  law,"  in  an 
award  respecting  personal  estate,. may  be 
construed  to  mean  **all  a  testator's  chil- 
dren living,  and  the  child  or  children  of 
any  of  them  who  died  in  his  life-time." 
Ibid. 

5.  Where  a  submisnion  is  made  of  all  mat* 
ters  in  differi  nee  between  two  parties  in 
a  particular  suit  then  depending,  to  two 
persons  caid  such  umpire  as  tney  shaU 
chouse^  and  their  award  to  be  made  the 
judgment  of  the  Court ;  and  the  arbitra- 
tors and  umpire  act  together  and  make  a 
joint  awanl ;  such  award  W\\\  be  good. 
Rison  V.  Berry,  175 

6.  Although  the  avard  does  not  state  that 
the  third  person  who  signed  the  award} 
had  been  chosen  by  the  arbitrators,  as  «m- 
/wre»yet  that  fact  may  be  provwl  by  other 
evidence.     Ibtd. 

7.  If  the  third  person  who  signed  the  award 
was  a  mere  stranger ,  this  would  not  vi- 
tiate the  award.    Ibid, 


B 


BAIL. 

1.  Appearance  bail  enters  into  a  recognizance 
'  of  special  bail  before  a  Judge  in  the  coun- 
try. He  commits  it  to  his  son,  to  be  de- 
livered to  the  clerk  where  the  suit  was 
depending.  The  son  deliwrs  it  to  a  law- 
yer who  practise!!  in  that  Court,  and  who 
promised  to  deliver  it  in  time.  'Hie  law- 
yer forgets  h'ls  commission,  and  the  office 
judgment  is  confirmed  against  the  princi- 
pal an<l  his  appearance  bail.  A  Court  of 
Equity  will  not  grant  relief  in  such  a  case. 
By  two  Judges,  one  dissenting,  Dickin* 
son  V.  Sizer^  ^c,  1 1 3 

3.  The  prinoi]iles  on  which  relief  will  be 
granted  to  bail.    Ibid. 

3.  Where  a  joint  action  is  brought  against 
drawer  and  endorsers  of  a  negotiable  note, 
bail  cannot  be  demanded  as  of  right,  but 
can  only  be  obtained  from  a  Juflgc  or  Jus- 
tice of  the  Peace,  on  proper  ajffidavit. 
Hatcher  v.  Leivis,  152 

4.  It  is  error  to  require  bail  in  an  action  on  a 
bond  with  a  collateral  condition.  JNIjf/cJM- 
bush,  £jfc.  V.  lAine,  413 

5.  It  is  a  general  rule,  liable  to  very  few  ex- 
ceptions, that  no  tribunal  can  take  from  a 
plaintiff  a  legal  advantage  which  he  has 
gained  against  bail,  if  such  advantage  hap- 
pens without  any  participation  or  agency  of 
the  plainlift'     GilUam  v.  jJUcn,  498 

6.  Special  bail  cannot  be  entered  at  the 
Clerk's  table,  unless  it  is  diivcted  by  the 
Court,or  assented  to  by  the  plaintift's  coun- 
sel ;  even  where  the  aiipearance  bail  i*  of- 
fered as  special  bail.    Ibid. 
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BAIL  BOND. 

A  bond  which  «  retomed  to  Che  elerkti  of- 
fioe»  bat  which  tpeeiGet  no  mm  to  be  paid 
by  the  obligor  to  the  obligee,  ii  a  mere 
miUity.    Aomtofi  v.  T^ematu,  177 

BANK. 

See  JvrudicUom,  No.  1. 

BANK  NOTE. 

1.  Where  R  benk  note  ie  eat  in  twou  nnd  one 
half  tent  bv  mail  and  lott,  the  bolder  of 
the  remaimnc  half  hat  a  right  to  demand 
perroent  at  the  Bank,  vpon  presentation 
of  the  half  in  hit  pottettion,  proTing  own- 
erriiip,  and  giving  bond  with  adequate  te- 
euricj  tor  the  in(femni6eation  of  the  Bank. 
Farmert*  Bank,  Uc.  ▼.  ilcynaUv,      IW 

S.  Bnt,  if  thete  pre  rrqoititet  are  not  eom* 
plied  with,  and  the  Bank  It  toed  in  eonte- 
quenee  of  refilling  piqrroent,  the  holder 
•will  not  reooTer  interett  or  oottt,  altboogh 
be  may  perform  the  cooditiona  afier  the 
mat  If  brought.    Ibid. 

BILL  OF  EXCEPTIONS, 

\lliere  parol  cvidenee  it  excluded,  which 
might  be  proper  when  connected  with  a 
reoord,  the  bill  of  exoeptiont  should  ttate 
that  such  record  was  offVred.  Otherwisetit 
will  be  presuiaed  (hat  the  parol  e? idence 
alone  was  oAcred  M*D9well  ▼.  Jlur. 
velP$  Adnfr,  317 

BILL  OF  EXCHANGE. 

1.  When  a  bill  of  exchange  retniDS  protest- 
ed, and  the  drawer,  on  payment  being  de- 
manded, T>romises  to  pay,  he  cannot  afler- 
wardi  retitt  the  payment,  on  the  ground 
that  due  notice  wm  not  given  of  the  pro- 
test.    Pate^,M*Cktre,C^a  164 

3.  See  Frauds  No.  7. 

3.  Wherr  a  bill  of  exchange  is  presented  to 
the  drawee,  who  refutes  to  accept  or  to 
psy ,  notice  need  not  be  given  to  the  endor^ 
ser,  if  the  bill  was  draifn  and  endorsed  for 
tlie  accommodation  of  the  drawer,  with 
be  knowledge  of  the  endorser,  and  there 
was  no  expectation  that  the  bill  would  be 
paid  by  the  drawee.  Farmers*  Bank,  Uc. 
▼•  Vanmeter,  553 

BOND. 

1 .  See  ^•tignee.  No.  1 . 

2.  See  BauBond. 

BRITISH  SUBJECT. 

The  representative  of  a  Britiih  subject, 
whose  estate  wat  sequestered  under  the 
law  of  1777,  and  who  does  not  apply  to 


the  Aoditor  until  1838  for  a  eertificMe,  it 
not  entitled  to  intereet  on  bis  clain,  after 
the  1st  of  January,  181L  Martin  w,r%e 
Auditor,  *M 

c 

CHOSE  IN  ACTION. 

See  Amgnee,  No.  9L 

CITIZENSHIP. 

The  qvestkm  of  citizeoship  may  be  decided, 
after  a  great  hipse  of  time,  by  beU  and 
etrcumatsBces  leaifing  to  a  preaompcioii 
that  a  foreigner  had  aetnally  beeome  a  ci- 
tizen. MiBe'M  Repreoenuane*  t.  Fen* 
-mck,  Uc.  H5 

COM  MON  WE  ALTH. 

When  the  Commonwealth  sells  the  lands  of 
a  poblio  debtor,  and  the  purchaser  is  af- 
terwards evicted  by  title  paramount,  the 
pnrehaser  has  no  redress  againit  the  Com* 
nonweahh*  as  the  law  onhr  maOHtnoeo  a 
sale  ol  all  the  eatate  and  mUermt  of  the 
debtor,  CommonwmHh  v.  M^Oena- 
change  JBi'ert.  «« 

CONDITION. 

1.  Where  It  is  stipalaled  m  a  moHgage,  Aat 
money  shall  be  paid  on  or  before  a  given 
day,  and  k  k  paid  ay?er  that  day,  the  mort' 
gagee  it  not  deprived  of  his  right  of  action 
a/ low,  on  the  Mortgage.  Famkner^e  Ad- 
mimotratrix  v.  Brockenbrottg^  845 

2.  See  DeclaraHen,  No.  2.  3, 4. 

3.  In  a  contract  for  the  porehaae  o€  land» 
where  no  tfine  is  limited  for  the  eotivey- 
ance  of  the  properly ,  and  a  time  ia  Umlted 
for  the  payment  of  tlie  p«rehase  mon^, 
the  conveyance  is  not  a  condition  prece- 
dent to  tlie  right  to  demand  the  mooer. 
jBflBitey  V.  Ctojr,  6fc.  346 

*.  A  general  undertaking  to  pay  money, 
without  appointing' a  day  of  payment, 
obliges  the  party  to  pay  immediatehr ;  but 
an  undertaking  to  do  a  collateral  act,  as  to 
convey  lands,  (HHRles  the  party  to  perform 
it  at  any  time  during  his  life,  unless  hasten- 
ed by  the  reqnett  ofthe  other  par^.  liid. 

5.  When  a  day  is  appointed  for  the  pajroent 
of  money,  and  the  day  is  to  happen  after 
the  thing,  which  is  the  consWeratioo  of 
the  money,  is  to  be  performed,  no  aetkn 
can  be  miuntained  for  the  money  before 
performance.  Brockenbrmtgh  v.  Ward's 
Admy,  *  85« 

6.  Covenants  are  dependent  or  independent, 
according  to  the  intentkm  and  meaning  of 
the  parties,  and  the  good  aenae  of  the 

IHd, 
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CONSTABLE. 

Ad  czecQtion  tttued  upon  a  judgment  by  a 
Justice  of  the  Peace,  from  the  Court  of  a 
eouuty  or  corpoi*ation, cannot  be  serred  by 
a  constable,  except  in  the  City  of  EUch- 
mond.    Stokes  v.  Perkine,  356 

CONTRIBUTION. 

The  endorser  of  a  bill  of  exchange  has  no 
right  to  contribution  against  the  other  en- 
dorsers, where  the  several  endorsements 
vere  made  fbr  the  aceommodatiou  of  the 
drawer,  unless  there  is  a  stiralation  to  that 
effect.  .  Farmen*  £ank  v.  Vanmeter^  553 

CORPORATION. 

1 .  A  corporation  can  only  sue  m  the  name 

'  and  style  given  to  it  by  law.    Porter  v. 

^ekervia,  359 

9.  When  a  corporation  sues,  it  need  not  set 
forth  in  the  declaration,  by  way  of  aver- 
ment, how  it  it  a  corporation,  but  may 
prove  it  OD  the  trial.  Uraya  v.  Turnpike 
Company, 


573 

3.  This  dootrme  is  equally  applicable  to  mO' 
Uona  by  eornorations,  as  to  ndtu  brought 
by  them.     loid, 

4.  If  the  law  authorises  a  sale  of  the  stock  of 
delbqueot  subscribers,  and  if  the  sale  shall 
not  produce  the  sum  due,  then  a  motion 
agafaist  such  subscribers  for  the  deficiency ; 
and  under  this  power  the  corporation  ex- 
poses the  stock  to  sale,  which  is  not  sold 
for  want  of  bidders  ;  they  may  then  main- 
tain  a  motion  against  the  delinquent  sub- 
scriber, under  the  spirit  of  the  law.    Ibid. 

CREDITORS. 

1 .  Ao  unrecortUd  deed  is  void  as  to  ercdi- 
*  tors,  whether  they  have  notice  or  not  \  but 

it  will  be  good  against  pttrchaaera  with  no* 
tice,  or  who  have  not  jpurchased  for  vabt^ 
able  consideration.     Uuerrant  v.  ,^der» 

son,  ,_    r  ^^ 

2.  A  purchaser  under  a  sale  in  behalf  of  a 
creditor,  holds  the  rights  and  occupies  the 
place  of  the  creditor ;  and  therefore  he  will 
not  be  a&cled  by  notice  of  an  unrecorded 
deet^  Ibid 

D 

DAMAGES. 

The  stipulated  price  of  property  sold,  is  the 
proper  measure  of  damages  for  the  non- 

Seriormance  of  the  contract,  if  no  cvi« 
ence  is  offered  to  shew  that  some  other 
standard  is  more  proper.    Bailey  v.  ^^^» 

Vol.  ir.  95 


DECLARATION. 

1 .  See  Averment  No.  1 , 3, 3. 

8.  The  failure  to  allege  the  performance  of 
a  precedent  condition  in  a  oeclaration,  will 
be  cured  by  a  verdict.  Bailey  v.  CUiy^ 
6fc.  346 

3.  The  general  rule  is,  that  no  party  can  be 
required  to  prove,  upon  the  trial,  any  mat* 
ter  not  alleged  by  him  in  his  pleadings, 
unless  the  tact  not  alleged  is  necessanlv 
implied  from  the  facts  stated  in  the  plead* 
ings.  In  eases  coming  within  the  general 
rule,  all  matters  necessarily  implied  from 
what  is  alleged,  are  presumed  to  have 
been  proved  on  the  trial,  after  verdict- 

*^  Ibid. 

4.  But,  matters  collateral  to  the  fact  in  is- 
sue, anil  necessary  to  the  right  of  the  par- 
ty, if  they  are  omitted  in  the  pleadings, 
cannot  be  presumed  to  have  been  proved, 
and  thei\;lore  their  ouiission  couhl  not  be 
cured  by  the  verdict  at  common  law. 

^  Ibid. 

DEEDS. 

1.  The  difference  between  deeds  and  bills  of 
exchange  wvA  pi^omissory  notes,  as  lo  the 
mode  of  their  execution.  Harrison  v. 
Tiemans,  177 

2.  Where  a  grantor  has  conveyed  all  his  es- 
tate, real  and  personal,  to  trustees,  the 
conveyance  includes  eqtdtuble  as  well  as 
legal  rights,  and  the  trustees  are  the  pro- 
per persons  to  assert  ihcm  in  a  Court  of 
Eqattr.    Carter  v.  Harris,  199 

5.  See  Creditors,  No.  1,  2. 
4.  See  Voluntary  Conveyance,  No.  1,  2. 

DEMURRER  TO  EVIDENCE. 

1.  A  demurrer  to  evidence  should  contain 
tlie  evidence  on  both  sides.  Childers  v. 
Deane&Page,  406 

8.  The  Court  ought  not  to  compel  a  plain- 
tiff to  join  in  a  demurrer  to  evidence,  if 
the  evidence  set  f(Hth  in  the  demurrer 
shews  that  the  plaintiff  ought  to  recover. 
Brockenbrovgh  v.  Ward's  AdnCr,      352 

DEPOSITION. 

A  deposition  taken  while  the  replication  was 
standing,  cannot  be  read  afti'r  it  is  with- 
drawn,   Clarke  v.  TinskyU  Mm*r,   250 

DISTRESS. 

1.  The  property  of  a  thicd  person  never  was 
.« liable  to  distress,  unless  it  were  fonud  up- 
on the  premises ;  and  even  where  it  is 
found  there,  the  distress  is  tskcn  away  by 
the  act  of  1818, 1  Hev.  Code,  ch.  113,  see. 
15.     Davis  V.  Payne's  Mm'r.  -  332 

a.  See  Equity,  No.  33. 
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EJECTMENT. 

An  ejectroenl  mty  be  bmoght  figminit  ieire- 
Vml  penoui  m  potteaioo  of  any  part  of 
the  trtct  of  land  eltini«*cl  by  iho  lesior  of 
the  plaintBO*.     Stuart^i  hars,  Uc.  r.  CVa/. 


ter^ 
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EQUITY. 


1.  See  /njtmcliwi.  No.  I. 
S.  See  JVifw  Trio/,  No  I. 

3.  It  it  a  enrreet  course  of  proceeding,  for  a 
Qiancrllor  to  dinolvr  an  injunctioo  up- 
on the  defendant's  tendering  a  deed  to  the 
pkUfUiff',  or  filing  it  with  the  papers,  with- 
out requiring  it  to  be  approved  by  the 
Cotir/ before  the  injunction  shall  be  dls- 
•olved.    M'Mahon^,  Sfangler,         5t 

4.  Bqoitr  has  not  jurisdiction  to  rrant  rtf- 
dre$9  foe  the  unlawful  diversion  of  a  water- 
course, but  to  prevent  it  by  injunction  be* 
fare  U  it  done.    CoiUter  t.  Hunter^  Uc.  58 

5.  See  J'artition,  No.  I,  2. 

6.  A  Court  of  Equity  hM  no  jurisdiction  to 
aettle  the  title  or  bounds  of  land  between 
•dverte  claimants,  unleM  the  plainiifT  has 
an  equity  againtt  the  defendant  claiming 
adTcrselj?  to  ninu  An  equitv  a^inst  other 
persons  will  not  give  sucn  jurisdiction. 
iftuart  8  heirs ^  £^c.  *.  C0a\ter,  74 

7.  A  bill  iu  Chancery,  which  makea  out  a 
ease  for  a  specifio  execution  of  an  awaiil, 
but  does  not  prav  for  general  or  special 
relief,  is  sufficient^  if  no  objection  be  tukea 
by  the  defendant,  and  he  answers  on  the 
merits  of  the  complaint,  Hod  submits  him- 
self to  the  decree  of  the  Court.  Quaere, 
would  this  ol»jectinn  br  sustained  on  a  de- 
iniuTer  to  Uie  bill .'   iimith,  £/c.  t.  Smith, 

0.  EquitjT  has  jurisdiction  to  decree  specific 
execuiion  of  an  award,  where  the  remedy 
at  law  is  inadequate.    Ibid. 

9.  Tenants  iu  common,  of  personal  estate, 
cannot  have  partition  at  common  law ;  and, 
therefore,  a  Court  of  Equity  is  the  proper 
tribunal  to  decree  a  partition  of  it.    Ibid. 

10.  See  Amendment^  N"o.  1. 

11»  A  surety  will  not  be.dischar^  by  ao 
faidulsence  granted  by  the  creditor  to  the 
prinoiiial  debtor,  unless  such  indulgence 
ties  up  the  hands  of  the  creditor  from  par- 
suing  the  debtor  at  law.  Nor  will  the 
Burety  be  discharged  even  then,  where  the 
indulgence  was  granted  with  hit  know- 
ledge and  assent.  Jhtrder't  Adnfrt.  ▼. 
Jett,  104 

IS.  A  surety  will  not  be  discharged  from 
his  responsibility,  unlets  he  demands  such 
discbarge  in  his  bm^  and  states  such  a  caie 
at  would  entitle  him  to  U.    Rid, 

13.  See  MaU^  No.  1, 8. 


14.  Where  a  debtor  who  has  giveo  a  deed  of 
trtNt,  injoins  a  s^le  of  the  property,  and 
pending  the  suit  the  trustee  diet,  the  Chtfi- 
celtor,  upon  dismiashig  the  biU,  may  <£• 
reet  the  property  to  be  sold  by  hit  Mar- 
shal.   P(ae  V.  M*Clure^  &e,  164 

15.  See  Ikttdc  .Vote,  No.  1,2. 

16.  See  Derda.  No.  2. 

17.  See  Jiccowit. 

18.  When  exceptions  are  filed  to  an  answer, 
they  mutt  be  disjio^ed  of  before  any  tar- 
ther  prooeedii^s  can  take  place  m  the 
cause      Ciarke  ▼.  Tiruieif''*  AdnCr.    250 

19.  Where  two  persons  purthate  a  traet  of 
lam)  iointly,  and  o  ic  of  them  pa%s  more 
than  his  proportion  of  the  purchase  mo- 
ney, while  the  other  taktra  a  convey anee 
of  the  whole  to  himself,  the  pertoa  who 
has  advanct^  more  than  hit  share,  has  a 
lien  on  the  land  for  the  mooey  to  advan- 
ced.   Hay  V.  Wood,  271 

20.  In  such  case,  if  the  plaintiff  does  not  pray 
to  subject  the  land,  but  oul>  for  a  penenal 
decree  for  the  balance  due,  equity  will 
have  jurisdiction.     Ibid 

£1 .  The  max'mi  of  equrty,  that  he  «  ho  treks 
equity  nmst  do  it,  onlf  npplies  ti»a"  equity 
between  the  fnirtiet,  but  rmc  to  ai)  equity 
which  any  third  person  may  have  agaiott 
the  )<laiiitiflr.     Gm-^ond  v.  KiT-es,         tO^ 

58.  Where  a  creditor,  who  claims  under  a 
judgment  at  law,  comes  inio  etju/v  to  en- 
force his  judgment,  that  joitgroent  is  pri' 
ma  facte  evidence  agaaist  the  debtor  or 
mere  strangers,  unless  they  can  impeach 
it  on  the  ground  offnmd,  or  by  shewing 
that  a  full  defence  was  not  made,  and  can 
produce  new  proof  shew  bg  that  the  debt 
It  not  due     Ibid, 

S3  If  the  landlord  should  dbtrsin  property 
at  being  JraudulenUy  romored  from  Che 
premises,  ttid  titcukt  aot  shew  thai  it  waa 
to  fnmduirutiy  remo\ed,  nor  tjhat.  the  dis- 
tress «as  levied  within  the  time  allowed  by 
law,  nor  tliat  tlie  property  was  ever  on  the 
demised  premises,  the  tenant  ought  not  to 
seek  his  redress  in  a  (Jourt  of  Equity,  but 
by  damages  at  law.  Davie  v.  Payn^e 
Jdm'r.  332 

S4.  Equity  will  not  grant  relief  on  the  ground 
of  a  detence  wht^  might  have  been  made 
at  law,  unless  the  plBmti6r  alleget  and 
provet  a  good  excuse  for  not  having  used 
It  at  law.  Carr,  Judge.  Chapman,  ^c. 
▼.  Harrison,  336 

95.  See  Injunction,  No.  4. 

26-  See  Aoeignee,  No.  8. 

27.  A  bill  by  husband  and  wife  is  the  hot- 
band's  suit  onlv ,  and  the  wife  is  joined  for 
conformity,  to  be  bound  only  to  fiu*  as  in  jus- 
tice she  ought  to  be.bounu.  Dandridge^ 
^c.  V.  Minge,  319(7 

28.  See  Usury ^  No.  4. 

59.  If  the  proceeding  under  an  execution  are 
wholij  void,  no  title  pataet  by  the  tale  to 
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the  purchaser,  luid  tlie  defendant  may 
hare' redress  in  an  action  ofdetimtet  and  a 
Court  of  Kquity  hat  nojariadicUon.  Jfam" 
Hum  V.  Shrenotbunff  427 

30.  See  Exeaition^  No.  2* 

31,  See  Substitution,  No.  1,  2.  3. 

3£  All  persons  materially  intereated  io  the 
subject  in  controversy,  oup^ht  to  be  made 

Sartiei  in  equity;  anci  if  they  are  not,  the 
t'fect  may  be  taken  advantage  of,  either 
by  d<;muiTer,  or  by  the  Court  at  the 
hearing.j^  Clark  v.  I^ong',  451 

33.  Th»Tetore,  the  porchaaer  of  an  equity  oi 
redemption  cannot  file  a  bill  to  redeem 
against  the  mortgagee,  without  making  the 
mortgagor  a  party.     Ilnd. 
34*  *>ee  Answer  in  Chancery,  No.  1 ,  2. 

35.  Rquity  will  not,  without  strong  reasons, 
rip  up  old  transactions,  or  settle  stale  ac- 
counts.    Coleman  v.  Lyn^o  firoV.     454 

36.  Qtutre^  whether  on  a  bill  taken  pro  con- 
JesoOf  the  plaintiff  can  have  a  decree  for 
his  claim,  without  documents  or  other  evi* 
dence  to  support  his  bill  ?     Jbid 

57.  In  general,  a  contract  will  net  be  en- 
forced by  a  Court  of  Equity,  If  the  party 
asking  toe  execution  of  it  has  been  in  de- 
fault, and  the  other  party  will  thereby  suf- 
fer a  serious  lots,  n  compelled  to  oarry 
the  contract  into  execution.  Vail  v.  J^Tef- 
aon^  &c,  478 

38.  But  if  the  purchaser  knew,  when  he 
made  hit  oontract,  that  there  was  a  defect 
in  the  title,  and  that  it  would  take  a  con- 
siderable time  to  remove  it ;  or  acquire! 
this  knowledge  after  his  purchase,  and  ac- 
quiesces in  the  delay,  or  proceeds,  with 
knowledge  of  the  defect,  in  the  execution 
of  the  contract ;  be  hat  no  ground  of  com- 
plaint.    Ibid. 

39.  A  bill  in  equity  for  partition  is  a  matter 
of  right,  if  the  title  of  the  plaintiff  is  ad- 
mitted or  dear  ;  but  if  that  be  denied,  and 
ft  depends  on  doubtful  facts  or  questions  of 
law,  a  Court  of  Ec^uity  will  either  dismiss 
the  bill,  or  retain  it  until  the  right  is  de- 
cided at  law.  Straughan^  £ffc.  v.  H'nght, 
tfic.  493 

40.  In  questions  purely  eqidtable,  twenty 
years  adverse  possession  will  bar  the  re- 
medy of  the  plamtiff ;  but  where  the  Court 
is  only  called  upon  to  grant  partition  un- 
der a  legal  title,  which  is  disputed,  the 
proper  course  it  to  retain  the  caute  until 
the  title  is  decided  at  law.    Ibid. 

41.  QtuerCt  wl^ether  a  Court  of  Equity  would 
refute  to  assist  a  party  to  astert  a  legal 
title,  when  the  right  of  entry  it  barred  by 
twenty  jeart  adverse  posteasion,  by  re- 
moving impedimenta  to  a  fair  trial  at  law  ? 
Ibid. 

42.  See  J9m7»  No.  5,  6. 

43.  It  it  a  general  rule,  that  a  Court  of  Equi- 
ty will  not  allow  a  man  to  make  a  defence 
which  he  might  have  made  in  a  Court  of 


Law,  unlett  he  thewt  tome  good  reaaon 
why  he  did  not  make  that  defence*  in  a 
Court  of  Law .    VanUw  v.  Bohannant  £jfc» 

537 

44.  But  if  the  defendant  in  equity  doet  not 
insist  upon  that  objection,  but  voluntarily 
goes  into  the  merits  of  the  case,  and  in  ha 
answer  admits  facta,  which,  if  they  had  ap- 
peared to  the  Court  of  Law,  would  have 
produced  tliere  a  different  retult,  a  Court 
of  Equity  oueht  to  grant  relief.    Ibid. 

45.  Courts  of  Law  or  Equity  may  entertain 
petitiont  by  claimants  against  the  Com- 
monwealth, as  the  circumstances  of  the 
case  may  give  jurisdiction  to  either  tribu- 
nal. Per Greeh, Judge.  Shields^,  The 
Commonwealth,  541 

46.  Equity  has  jurisdiction  wherever  a  lost 
instrument  it  to  be  te^  up,  notwithstanding 
that  Courts  of  Law  now  exercite  juritdie* 
tion  in  the  tame  caset.    Ibid. 

47.  A  Court  of  Equity  will  never  injoin  a 
judgment  on  the  ground  that  it  would 
have  been  reversible  if  the  proper  acepa 
had  been  taken  in  (he^t^oty^  jrf  v*^)  but 
by  mistake  a  confession  oiiuaffmeot  had 
been  entered.  Farmers*  £aruc  ?.  Fau' 
meter,  55S 

48.  See  Alimony ,  1,  t. 

EVIDENCE. 

I .  The  general  role  it,  that  parol  evidence 
eannoi  be  admitted  to  eontradiot,  explain 
or  alter  a  written  a^eement.  but  may  be 
received,  to  prove  miud,  mistake  or  tur'« 

Erite  in  the  exeoutioo  of  it.  But  in  the 
ktter  cate,  the  evidence  mutt  be  ttrwr 
and  dear.  M^Mahon  v.  Spangkr,  51 
S.  An  affidoMl  taken  by  a  party  may  be  read 
in  the  caute,  although  the  party  taking  it 
May  with  to  tupprest  it,  becaute  it  ope- 
ratet  againtt  him.    Ibid. 

3.  See  ^keriff.  No.  1, 4. 

4.  See  Bill  of  Exceptions. 

5.  It  it  a  g|eneral  rule,  that  the  evidence  of 
a  subscribing  witness  to  an  instrument,  ia 
the  best,  and  mutt  be  adduced,  if  K  can  be 
bad  ;  and  if  it  cannot,  proof  of  hit  hand- 
writing will  be  required.  GilHanifsAdm^r, 
V.  Perkitison*s  Adm'r.  3t5 

6.  But  if  the  subscribing  witness  merely 
maket  hit  mark,  if  he  it  dead,  proof  of  the 
hand.writio^  of  the  party  execut'mg  the  in* 
ttrument,  will  be  proper.    Ibid. 

7.  Parol  evidence  it  admittible  to  impeach 
evidenee  under  seal,  on  the  ground  of 
fraud.  Starke*s  Ex'rs.  v.  Idttlepage,  368 

8.  The  principal  obligor  in  a  bond  cannot  be 
a  witnett  for  hit  turety  jointly  bound  with 
him,  beoauto  the  latter  would  have  re- 
courae  againtt  the  former  for  the  whole 
recovery  against  him,  inoluding  all  aubte« 
qucnt  cotU  expended  by  him.  Jones  ▼, 
liaine,  386 
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9.  An  interetted  wltnett,  who  hat  been  ex* 
ftmined  on  a  former  trial  without  being  r«« 
leaaed,  mtj  be  rendered  competent  on  a 
tubst^oant  trial,  bj  a  release.  The  ob- 
jection will  only  go  to  hb  cred^    Ibid. 

10.  In  what  caaet,  and  upon  what  prindplea, 
bear-tay  evidence  as  to  pedigree  it  admit- 
ted.    Uregortf  r.  Bought  OH 

1 1 .  Matters  f^ general  history  most  be  ghoen 
in  eridenoe,  as  well  as  other  facts  |  and  the 
jury  are  not  to  be  left  to  their  9vm  infer* 
moHen  aa  to  roch  things.    Ibid. 

IS.  In  questions  of  fineedom,  evidenee  that 
there  had  been  a  belief  in  the  netghbew' 
hoed,  some  50  or  60  yeara  before,  that  the 
female  anc<^or  of  the  plaintiff  "wae  e?Ui- 
tied  to  her  freedom ^  is  not  admissible. 
By  two  Judgce,     Ibid. 

EXCEPTIONS. 

See  Egidty,  Ko.  18. 


1.  An  action  of  debtSrUl  not  lie  agaiiut  the 
aurety  of  a  •heriff,  on  his  offioialbond,  to 
recoTer  the  penalt)*  imposed  by  law  for 
failing  to  return  an  execution.  Such  pen- 
alty can  only  be  recovered  by  motton,' 
and  an  action  of  debt  will  only  lie  for  the 
daman  actually  eustained  by  the  she- 
riff^ uuluru  to  return  the  execution. 

M'Dovtell  V.  BunoelTa  AdnCr.  317 

3.  If  the  execution  is  valid  so  far  as  to  bind 
the  property,  but  the  sale  under  it  is  void 
on  account  of  the  Interest  or  improper 
conduct  of  the  SheHflT,  the  Court,  from 
which  the  execution  issued,  may  correct 
the  abuse  of  its  own  process,  by  qiyishing 
the  execution,  kc.  and  there  is  no  grooad 
fbr  equity  to  interfere. 

HandUon  v.  Shrewsbury,  i97 

S.  S^  Egw%  No.  29. 

EXEcirnvE. 

1.  If  the  payment  of  certain  expensea  of  mi« 
litia,  which  properly  belong  to  the  United 
States,  b  left  Ir^  law  to  the  discretion  of 
the  Executive  of  the  State,  a  paity  cannot 
claim,  as  a  matter  of  legal  right,  more 
than  the  Executive,  in  their  discretion, 
may  choose  to  allow.  CommonroecUlh  v. 
Fiert^o  Advir.  432 

8.  See  Auditor^  No.  8, 3. 

EXECUTOR. 

1.  It  is  the  duty  of  an  executor  or  adminis- 
trator to  apply  the  assets  of  the  estate, 
not  necessary  for  the  payment  of  debts,  to 
the  exoneration  of  the  real  estate  of  his 
testator  or  intestate^  which  may  be  under 


mortgage.  Dandridge,  ^c.  ▼.  JHSnge,  S97 
8.  An  executor  may  make  a  valid  sale  of  hii 
testator's  effeots,  whether  they  be  neeew- 
sary  fbr  the  payment  of  debta  or  not,  if 
there  is  no  fraud  or  collusion  in  the  par- 
chaser.    Knight  T.  Yarbeirovght         566 

EXECUTORY  DEVISE. 

1.  A  limitation  over  after  an  wAe&nKe  fail- 
ure of  issue  in  die  first  taker,  is  tooremete 
and  void.    Hiddick  v.  CaAaois,  SA7 

8.  Where  an  estate  is  given  by  win  to  A. 
■ml  if  he  slioold  die  without  issoe  fivii^ 
at  hb  death,  then  so  much  of  the  e^ate  aa 
mav  remain  undispoaed  of  by  A.  to  B.  the 
limVation  over  is  void  fbr  uncertainty,  and 
because  the  power  to  diapose  of  the  nit>- 
perty,  gives  A.  an  absolute  estsie.     Ibid. 


FORTHCOMING  BOND. 

A.  B.  and  C.  execute  a  forthconin|^  bond 
to  release  the  goods  of  A.  taken  m  exe* 
cution.  C.  pays  the  debt,  and  moves 
against  B.  as  a  principol  in  the  bond. 
Ttiere  is  nothing  In  \ne  bond  to  diew 
whether  B.  was  principal  or  surety.  B. 
contends  that  he  was  only  a  surety  jointly 
with  C.  The  Court  below  give  judgment 
for  C.  on  the  motion.  No  evidence  b  la 
the  record  to  shew  vhether  B.  vras  surety 
or  princiiwL  Tlie  judgment  was  affirmed 
in  the  Court  of  Appeab,  as  it  will  be  pre- 
sumed that  the  Court  below  had  evidenee 
before  them,  that  B.  was  a  princitai  and 
not  a  surety.    Cunmngham  t.  Jmtchdt, 

189 

TRAVD. 

1.  A  creditor  who  takes  a  oonTeyanoe  from 
hb  debtor  to  secure  his  debt,  but  at  the 
aame  thne  inserts  provisions  in  the  deed, 
to  delay,  hinder  or  dtfraud  other  eredi« 
torSf  oomea  with'm  the  Statute  of  Frauds, 
and  the  conveyance  b  void.  Garland  v. 
BiveB,  8S8 

8.  So  likewise^  if  the  grantee  be  privy  to  a 
fraudulent  intent  on  the  part  of  the  grant- 
or, and  takes  a  deed  to  aeeure  hb  own 
debt,  with  provbions  to  detay,  hinder  oe 
defraud  other  creditors,  the  dee^'  will  be 
void,  although  hb  onir  motive  wat  to  ae» 
cure  hb  own  debt,  and  the  ol\^r  provbi* 
ons  vfere  forced  upon  him  by  the  grantor, 
as  the  only  means  of  having  hb  own  debt 
secui^.  Such  a  grantee  wHI  not  be  eoo- 
sidfered  a  bona  fiek  purchaser.    Bnd. 

3.  Under  our  Statute  of  Frauda,  as  vrell  ai 

the  English  Sutate  of  13th  Eliz.  a  bona 

fide  pumiaser  for  value,  having  no  notice  of 

covin,  fixtudf  coBution,  He.  will  bepro« 
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tected.  ToTitiateaeoTejtneeftherematt 
be  a  fraudulent  deri£fnm  ^e  grantor  junA 
notice  of  thatde«ien  in  the  grantee,  ibid, 

4.  In  oaaes  of  actuoTfraud,  a  Court  of  Equi- 
ty hat  ooneurrent  jurisdiction  with  a  Court 
of  Law,  in  remedying  the  fraud.  In  these 
eas(^,  equity  follows  the  law,  and  gives 
relief  to  the  same  extent  m  a  Court  of 
L<aw.  And,  therefore,  where  a  ereditor 
eomes  into  equity  to  set  aside  a  eonvey- 
anoe  tainted  with  actual  fraad^  and  the 
grantee  had  notice  of  the  fraud,  the  eon- 
veyanoe  shall  be  set  aside  m  toto.   Ibid, 

5.  VV  here  a  debtor  makes  a  fraudulent  eon- 
veyanoe  of  his  property,  for  the  purpose 
of  protecting  it  frwaa  his  creditors,  the 
fraudulent  grantee  mar  enforee  such  eon* 
Tcyanoe  in  a  Court  of  Law,  and  the  debtor 
will  not  be  allowed  to  de^t  the  eUum,  by 
proTins  the  fraud .    By  two  Judges, 

Siatke's  export,  v.  ZJttlepage,    268 

6.  See  In  Pari  Delicto. 

7.  It  is  no  fraud  in  the  holder  of  the  bill  of 
exchange  to  make  an  arrangement  with 
one  of  uie  endorsers,  by  which  it  is  agreed 
that  the  whole  burden  shall  i>e  thrown  up- 
on the  other  endorsers,  and  that  the  en- 
dorser first  mentioned  is  to  be  liable  only 
in  case  they  should  be  unable  to  pay. 

Farmer^  Bank  t,  Vanmeter,    553 

FREIGHT. 

1.  It  is  a  general  prioeiple  that  freight  is  not 
due  until  it  is  earned  by  a  delivery  of  the 
cargo,  unless  the  delivery  is  prevented  by 
the  default  of  the  shipper  or  his  agents. 
Brovm  l^  Rive*  v.  Ralston  ^  Pleasants^ 

504 

2.  If  it  is  impossible  to  deliver  the  cargo, 
from  causes  not  arising  fiK)m  the  defifuiU  of 
either  party,  the  shipper  will  be  excused 
from  paying  freight.  By  two  Judges. 
Ibid. 

H 

HEAR-SAY. 

See  Evidence,  No.  10. 

HUSBAND  AND  WIFE. 

1.  A  husband  cannot  rightfully  elect  that  his 
wife's  property  should  be  rad  or  personal, 
at  his  pleasure. 

Dandridge,  &c.  V.  Minge,    807 

3.  When  the  rights  of  a  wife  appear  clearly 
in  the  record,  it  is  the  duty  of  the  Court, 
ex  officio,  to  protect  her  against  any  inju- 
rious effects  ariaine  from  the  acts  or  ad- 
missions of  her  Dusbandf  whether  the 
point  was  made  in  the  pleadings  or  not. 
ibid, 

3.  See  Equity,  No.  87. 


DCDBBITATUS  ASSUMPSIT. 

Under  the  86th  section  of  the  act  eoneem- 
ing  proceedings  in  civil  suits,  fico.  (1  Rev, 
(Uoae,  510,)  an  account  filed  in  an  action 
of  indebitatus  assumpsit,  which  gives  no- 
tice of  the  character  of  a  claim,  is  suffi- 
cient, although  it  may  be  made  up  of  va* 
rious  items,  of  which  no  notice  is  given. 
Moore  v.  Mduro,  488 

INDULGENCE. 

See  £910^2^,  No.  11, 12. 

INJUNCTION. 

1.  On  a  motion  to  dissolve  an  iojunctioti,  it 
ought  not  to  be  reouired  of  the  defendant 
to  mvalidate,  hyfim  proo^  the  allegations 
of  the  bill ;  but  the  burthen  of  proof  lies 
on  the  plaintiff  to  support  them.  All  that 
is  required  of  the  defendant,  is,  to  shev 
that  Uie  evidence  of  the  plaintiff  is  enti- 
tled to  no  credit  J^ortffs  Ex*or,  ▼•  Per" 
row.  &c.  1 

2.  See  Eqtdtffi  No.  S. 

3.  The  principal  and  surety  to  a  bond  ob- 
tain an  iniunction  to  a  judgment  against 
them.  The  surety  dies  pendine  tM  suH 
in  Chancery.  After  referring  the  cause 
to  a  Commissioner,  exceptions  to  the  re* 
port  on  account  of  setKifib  disallowed  ( some 
of  which  were  claimed  by^  the  surety  him- 
self,) and  the  Court  rejecting  them  because 
not  filed  in  time,  the  injunction  is  in  part 
dissolved,  and  in  part  perpetuated,  without 
making  the  representative  of  the  deceased 
plaintiff,  a  party.  This  proceedin|g^  is  erro- 
neoqi.  A  role  should  have  been  given  him, 
at  the  instance  of  the  defendant,  that  un- 
less he  revived  the  suit  by  an  appointed 
time,  the  injunction  should  stand  cuasolved. 
Jackson  V.  Arnold,  195 

4.  It  is  error  to  perpetuate  an  iniunction  a- 
gainst  a  party,  without  havmg  him  before 
the  Court.     Chapman,  ^c,  v.  Harrison^ 

336 

5.  When  a  V^^  h&s  obtained  an  injunction 
from  the  Chancery  Court  to  a  judgment  at 
law,  which  is  afterwards  dissolved,  and  he 
appeals  to  the  Court  of  Appeals,  he  cannot 
be  required  to  give  securitv  for  the  amount 
of  the  judgment  injoined,  nut  only  for  such 
costs  as  may  be  awarded  against  him  by 
the  Court  of  Appeals,  ^pes  ▼•  Thur* 
man,  384 

6.  See  Appeal,  No.  6,  7. 

IN  PARI  DELICTO,  See. 

1.  The  role  in  pari  delicto  potior  est  con- 
ditio  defendentis,  does  not  apply,  where 


678 


IKBEX   TO  THE    PAINCIPAL   MATTBB8. 


the  policy  of  (he  law  requires  that  a  fraa- 
duleot  or  Tioioat  cooTeyanoe  should  be  en* 
foreed.    Starkest  E^on,  t.  Littlepoffe, 

2.  See  Fraud,  Ka'S. 

mSTKUCTION. 

1.  An  instruotion  by  the  Court,  that  the  facts 
prored  are  not  conclusive  evidence,  does 
not  arooaot  to  an  iostnieijoci  as  to  the 
toeight  of  evidence,  because  it  kaves  the 
whole  niaiier  open  to  the  jury.  Dabney 
V.  TaHafem,  255 

2.  The  bstructioii  of  a  Court  will  not  be  re- 
versed, when  it  is  r^t  in  prindpU,  but 
the  reason  asstnied  is  erroneous.  Ea^y 
▼.  Craddock^  &c,  423 

3.  The  instrueiion  of  a  Court  to  the  juir 
ought  not  to  involve  matters  of /act  as  well 
as  of  law,    M'Rae  v.  ScoU  U  Sawiderg^ 

463 

4.  A  party  asking  instructions  of  the  Court 
to  the  jury  as  to  the  law,  should  specify  the 
points,  and  not  ask  instructions  j«nmi//y 
as  to  the  law  arising  out  of  a  complicated 
HUM  of  evideoee.     JCitty  t.  Fitzhugh. 

600 

INTEREST. 

1.  A  demand  of  interett  in  the  declaration, 
which  is  not  clnimed  in  the  writ,  is  not  er- 
roneous.    Hatcher  w,  LewU^  153 

8,  Interest  upon  interest  on  a  U*Kacy  will  not 
be  allowed,  unlets  the  tesutor  plainly  re- 
quires  it.  Cni/owoy,  Uc.  t.  Langhome 
and  tPf/tf,  181 

3.  Compound  mterrst  will  not  be  allowed, 
except  under  special  cIrcumsUoces.    As 
to  what  those  oircuiustvnces  are,  see 
Childers  v.  Deaiie  ^  Page,  406 

ISSUE. 

The  misjoinder  of  an  issue  ia  not  fatal  after 
a  verdict,  and  it  being  iUted  in  the  record 
that  itf««  wot  ^oine J.    Mowei.Mauro, 

488 


JAILOR. 

1.  A  sheriiT,  as  jailor,  is  boimd  to  furnish  a 
runaway  committed  to  the  jail,  with  such 
supplies  AS  are  neoestary  for  the  season  of 
the  rew.     Dabnev  v.  TaHaferro,       256 

2.  A  sheriff  is  ex-i^oio  wilor.  and  is  liable 
for  the  misoooduot  of  his  tum-ker  or  ser. 
vant    lUd.  ' 

3.  Qui^,  if  a  jailor  is  regularly  appointed 
by  the  shenflT,  is  he  thereby  disoliarged 
from  rnponsibility  for  the  aeU  of  his  jail. 


JEOFAILS. 

1.  See  Intere$t,  No.  1. 

2.  QrMrrefhowfiu-thesUtuteorJfee/bi&wi! 
cure  a  declaration  whieh  sets  out  oo  catse 
of  action?  Sydnor  r.  Burke  and -mje,  1 61 

JOINT  ACTION. 

1.  Where  a  joint  action  is  hroc^jhi  aniast 
drawer  and  endsra^rt  of  a  negotiable  note, 
an  office  iudgraent  cannot  be  eonfiracd 
against  all  or  either  of  the  de^dants,  with* 
oat  m  writ  of  enquiry.    Hatcher  v.  Xevw, 

152 

2.  A  single  bill  under  teal,  is  not  s  nme^  hot 
a  opedaUy;  andtberefure.thedniweraDd 
endorsers  of  such  a  note,  made  negotiable 
and  payable  at  the  J'omiert'  Bank^  ean- 
not  be  sued  jointly,  Mann  v.  Sutton,  253 

JUDGMENT. 

1.  When  the  judgment  of  a  Coun  of  compe- 
tent jurisdiciioa  is  pronounced  on  any 
question,  it  is  conolusrre  on  all  other  tribu- 
nals,  until  it  is  reversed  by  a  reguhrcourae 
of  proceedings      Cottom  v.  Coiiom,      192 

2.  Therefore,  where  two  soocessive  applica- 
tions are  made  to  a  Couniy  Court  ror  ad- 
mnistration,  and  rejected  ;  appeals  taken 
to  the  Circbit  Court  from  both  deeisioof, 
and  the  judgments  of  the  County  Court  af- 
irmed  j  upon  an  appeal  to  this  Court  OQ 
the  secona  case,  the  Court  cannot  reverse 
the  first  judgment  and  grant  adminJKra- 
tion.    Pnd 

3.  A  joriUju^menf  cannot  be  r«eer«e^ as  to 
one  defendant,  and  t^ffirmcdtio  to  the  other. 
Joneo  V.  HainCf  395 

4.  In  cases  of  judgments  fay  defiiolt  lor 
want  of  appearance^  the  wnt,  «ricb  the  en- 
dorsement. 19  a  orcessary  part  of  the  re- 
cord.   JVhdm&ttsh,  y c.  y.  Lane,        413 

5.  A  judgment  decidinc  b  favor  of  the  free- 
dom  of  a  person  heU  hi  slavery,  hm  no 
effect  aganst  any  party,  except  the  defen- 
dent  and  thoae  claiming  under  him  poote- 
rior  to  the  judgment.   JOtty  v.  Fitz^tgh^ 

JUUISDiCTION. 

1.  The  Court  of  Ap^ls  has  no  jurisdietioe 
in  the  case  of  an  infbnnation  agamst  the 
members  of  an  unohartered  Bank,  for  a 
▼iolation  of  the  law  of  1816,  H  Hev.  Code, 
111,  because  that  act  is  o penal  Imm. 
Commonwealth  v.  SeoU^  Thompoon,  145 

2.  See  Egmty,  No.  6,  29. 

3.  See  Auditor,  No.  3. 

L 

LAND. 

1.  See  Equity,  No.  6. 
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2.  IVhere  a  pfttent  !•  issoed  ki  parsoaoee  of 
the  act  of  1788,  S  Rev,  Code,  434,  which 
includes  ii\  ita  general  course  a  prior  claim, 
it  does  not  pass  to  the  patentee  the  title 
of  the  ComraoD  wealth  in  and  to  the  lands 
eoTered  by  such  prior  claim,  subject  <m?y 
to  the  title,  whatever  it  may  be,  in  the 
prior  claimant  i  but,  if  that  title  is  only  a 
prior  entry,  suid  becomes  vacated  by  neg- 
lect to  survey  and  return  the  plat,  any 
one  may  lay  a  warrant  on  the  same,  as  in 
other  cases  of  vacant  and  unappropriated 
land.    JifichoUt  6fc.  v.  Covey^  tfc,     S65 

9,  The  purchase  of  a  vforrant  from  the 
Commonwealth,  and  an  entry  in  oonse- 
qoenoe  thereof,  is  not  a  purchase  of  the 
land  itself,  until  the  entry  is  carried  into 
errant.    Ibid, 

LEGACY. 

See  Interest,  No.  2. 

LIEN. 

See  Equity, T^o,  19. 

UMITATIONS. 

The  saving  in  the  4th  section  of  the  act  of 
limitations,  1  Jiev.  Code,  488,  aiipltes  to 
the  7th  section  of  the  same  act ;  by  which 
an  action  between  merchant  and  merchant 
is  neither  barred  by  otie  year,  nor  five 
yean.    Moore  v.  Miuro,  488 

LOST  INSTRUMENT. 


See  Eqyityt  No.  46. 


M 


MIUTIA. 

1.  By  the  general  lair  prescribing  i he  duties 
of  the  Auditor,  he  is  not  authorised  to  is- 
sue a  warrant  for  any  chum  ftot  ariting 
tmder  some  la-w  or  resolution  of  the  Gen* 
eral  Jiooembly ;  and,  therefore,  a  claim 
under  the  act  of  January  8tb,  1814,  for 
the  passage  of  troops  over  a  toll -bridge, 
who  were  in  the  service  of  the  Common- 
wealth, but  not  taken  into  the  service  of 
the  State  by  any  lam  or  resolution,  can- 
not be  sanctioned  by  the  Auditor,  but  the 
redress  of  the  claimant  is  by  application 
to  the  Legislature.  Cvmmonweahh  v. 
Pierces  adm>.  4S2 

8.  Expenses  of  the  militia  in  time  of*  war, 
under  i^uisition  of  the  United  States,  are 
properlv  payable  by  them;  and  if  the 
State  of  Virginia  consents  to  advance  any 
portion  of  those  expenses,  she  is  under  no 
legal  or  moral  obligatioD  to  pay  more. 


3.  The  act  of  January  8th,  1814,  only  pro« 
vides  for  expenses  necessanr  to  place  the 
militia  under  requisition  tor  the  service 
of  the  United  States,  at  the  appointed 
placp  of  rendezvous.    Ibid, 

MILLS. 

1 .  The  law  does  not  give  power  to  condemn 
land  for  a  tail  race.  Coalter  t.  Hunter, 
&c.  58 

8.  What  degree  of  certainty  is  necessanr  in 
an  order  for  establishing  a  mill.    Ibia, 

MONEY  RAD  AND  RECEIVED. 

In  what  cases  an  action  for  money  had  and 
received  b  the  proper  action.  ^JBrockenm 
brought,  fVar^s Adm^r,  352 

MORTGAGE. 

1.  See  Sale,  No.  4. 

2.  See  Condition^  No.  1. 

3.  The  acceptance  of  the  money  by  the 
mortgagee,  after  the  day  appointed  for 
payment,  docs  not  chanee  the  ris^ts  of  the 
parties,  at  law.  FauScner^s  ^dm'x,  ▼. 
Mrockenbrottrh,  245 

4.  SeeJ>Wow/tt/  JDetMer,  No.  2. 


NEW  TRUK 


1 .  Where  a  plaintiff  suffers  a  verdict  and 
judgment  to  go  anHnst  him  at  law,  he  can- 
not apply  to  a  Court  of  EUjuity  to  grant 
him  a  new  trial,  on  tlie  ground  of  his  hav- 
ing been  surprised  at  the  trial  at  law  by 
unexpected  evidence,  unless  he  was  pre« 
vented  by  fraud  or  accident  from  suffer* 
ing  a  non^sxdt,  Oswald,  Uc*  t.  Tyler, 
Uc,  19 

2.  Difference  between  a  nexo  trial  and  a  ve» 
mre  de  novo.  By  Cahb,  Judge,  Brown, 
Uc,  V.  Ralston,  Uc.  504 

NON  EST  FACTUM. 

The  plea  of  non  est  factum  is  a  plea  to  the 
merits,  and  ought  to  be  received  afler  an 
issue  made  up  on  the  plea  of  (Moment, 
upon  the  delay  in  filing  it  being  sufficiently 
accounted  for.    Franklin  v.  Cox,  448. 

NORFOLK. 

The  act  authorishig  an  assessment  for  paving 
tlie  streets  of  Norfolk,  docs  not  impose  a 
Uen  upon  the  lots  in  the  borough,  for  the 
payment  of  the  assessment,  but  gives  a 
personal  remedy  only,  against  the  frechol* 
ders  ifi  possession,  and  not  against  rc« 
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■atindcrnicn  tad 

NOTICE. 
See  EguHtf,  No.  38. 

NUL  TIEL  BECORD. 


rai   be 


-  V. 


In  wImH  eMet  tbe  ple«  of  mt^  <»ei  record  it 
proper.      fV^vd  ▼.  TAe  Cofiimon«eaM» 

P 

PARTIBS. 

1.  8oe  infunetion^  No.  \  4. 

2.  See  JSgai^y,  No.  3fi,  33. 

3.  The  portiet  that  tre  aciJCWM/  in  n  soit  in 
equitj,  to  remove  the  obiUtietion  raised  by 
a  tbeiiflni  Mie  for  non-payment  of  taxes. 
J^aUe*9  Bepre9cnUUive9  ▼.  F€mdck,  &c, 

'^  585 

PABTmON. 

1«  The  power  of  a  Court  of  Eqnil  v  to  decree 
pBiHUofi.  is  goremed  bjr  the  same  prinoi- 
plea  whiab  fprem  eases  of  partiiion  at  law. 
ft  ma7.deeiae  on  the  n|^ts  of  the  parties 

»  to  partieipate  in  tba  ^({iiion,  krlanT*  on 

%  S.  Tenants  In  eommon  o^  personal  estate 
eannot  haT^Mrtiiion  at  eommon  law,  and 
therefore,  a  CouK  of  Equity  is  the  proper 
trilranal  to  deeree  a  partitioQ  of  it* 
Smith,  Uc,  ▼.  SmUh,  Uc.  95 

3.  See  BqvUy,  No.  39, 40^  4t. 

PAYMENT. 

1.8ee5fcert^,No.S. 

8.  Where  one  man  pays  money  for  another 
at  his  request,  the  latter  cannot  resist  the 
re-pajrment  of  it  on  the  ground  that  the 
original  debt  was  not  legally  due.  Mote- 
ky  ▼.  J3atah,  Uc,  392 

«  PEDIGREE. 

See  Evidence^  No.  10. 

PLEADING. 

1.  The  same  strietnesa  as  to  form,  is  not  re- , 
quired  in  actions  for  freeoom,  as  iu  other 
eases.    M'JHicheHW.  ^mot  ^  <d,       134 

S.  Where  the  defendant,  in  such  an  action, 
by  his  plea,  protests  that  the  plaJotiflr  is 
his  slave,  ana  that  he  is  not  guuty  of  the 
assault,  eco.  the  plaintiff  replies,  that  *■  by 
reason  of  any  thing  by  the  defendant  in 
protetdng  alleged,  he  ought  not  to  be 
barred,  fifC."  l^cause  he  is  a  free  |>ersont 
and  issue  is  joined  on  this  rephcalioni 


this  issue,  aUboogh  irrmlar, 
taiued  after  verdiet.     /m. 
3.  See  JWn  JSsI  Factum. 

POSSESION. 


No  person  has  a  right  to  divert  a 
course  on  his  own  land,  so  as  to  tmrm  it 
from  the  land  of  his  De%hboar  lower  down 
the  stream  {  and  if  he  claims  chat  rig^ 
from  long  enjoyment  of  it,  he  niMt  prove 
that  he  has  had  advene  possession  for  ofH 
wards  of  twenty  years.  Coo&er  ? .  Z^n- 
ter,  Uc.  58 

POWER. 

Where  a  naked  power  is  riven  by  law  to  mi 
officer  or  other  person,  tnat  power  must  be 
strictly  pursued,  etptrcially  if  such  pro- 
ceeding mvolve  a  fisrfetture  i  and  it  de- 
volves on  him  who  claims  a  right  under 
the  exercise  of  sneh  po«er,  to  shew  thst 
it  was,  in  all  respects,  exactly  pomircl. 
JSTaHe^M  Jiepretentativei  ▼.  Feumck,  ifc, 

5S5 

PROBATE. 

1.  See  AdminUtratUm,  No.  t. 

2.  The  probate  of  a  will  cannot  be  called  in 
question,  after  the  lapse  of  seven  years,  no 
person  appearing  witbm  that  time  to  eon- 
test  it  JVIiife'*  Mepreteruathe*  v.  /Vn- 
'mck,  Uc,  585 

PROTEST. 

1.  Coatsof  protest  of  a  note  eaoQot  be  claim- 
ed in  the  declaration,  if  they  are  not  dtf- 
manded  b  the  tmt.    Hatcher  v.  Lewis, 

15ft 
S.  See  Bill  of  Eaxiat^gpe,  No.  1. 

3.  In  what  cases  a  protest  Va  neeesaarj  to 
maintsm  an  action  far&eigjht.  .Brawn, 
li  Jiiveo  ▼.  iZolstMi  ^  Fleasants,       504 

PURCHASER. 

See  Credilor9,  No.  1. 2.  and  Sale,  No.  4.  5. 

R 

RECORD. 

t.  See  ^mendiacnt.  No.  8;  3. 

2.  Papers  inserted  in  the  record  \>y  tbe  derk, 
eannot  be  considered  aspartof  thereeord, 
unless  they  are  made  so  by  the  party  wish* 
ing  to  avari  himself  of  them.  Ciimnar- 
ham  V.  MUeheO,  189 

3.  See  Sale,  No.  4. 

4.  No  defect  in  a  record  can  be  supplied  bv 
averraeot.    ffood  v.  The  CommmtmetM, 

dS9 
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5.  S€C  Judgment,  No.  5, 

t.  See  Voamtary  Conveyance,  No.  2. 

RENT.     . 

See  J)ittre$9,  No.  1,  and  Equity,  No.  23. 

RUNAWAY. 

See/a»^»No.  1. 

S  • 

SALE. 

1.  Sec  Warranty,  •■        *— 

2.  A  sale  by  a  Bheriff  will  be  vaeated,  if  he 
raises  doubts  or  .makes  impressions,  un&- 
vourable  to  a  fair  sale,  and  then  hays  in 
the  property  at  an  ander  rate.  Carter  v. 
HarriB,  199 

3.  Such  a  sale  will  be  void  if  the  sheriff  is 
the  only  bidder,  or  there  is  another  who 
only  tnves  a  colour  of  fairness  to  the  sale. 
IbH 

4.  If  a  sheriff  sell  under  execution  a  slave 
mort^R^i'd  by  a  deed  Tint  recorded,  and 
void  a);ainst  the  creditor,  and  he  sells  and 
the  purchaser  buys  the  property,  subject 
to  the  claim  asserted  in  the  deed ;  the  pur- 
chaser takes  the  slave  subject  to  (he  |)ay- 
ment  of  the  mortgage  debt.  But  if,  in  such 
case,  the  sh.^riff  sells  all  the  title  that  he 
has  a  right  to  sell  in  the  property,  under 
the  execution,  whether  the  deed  be  valkt 
or  vokl,  the  absolute  title  passes  to  the 
purchaser,  discharged  of  any  claim  on  the 
part  of  the  mortgagee.  Guerrant  v.  Jhi- 
derion,  208 

5.  A  fair  purchaser  under  a  sheriflT's  sale, 
without  Knowledge  of  any  impro(>er  con- 
duct on  the  part  of  the  officer,  acquires  a 
valid  title  to  the  property  purchased,  and 
the  remedy  of  the  party  injured,  is  by  ac- 
tion at  law  for  damages  against  the  sheriflT. 
The  same  remeily  applies,  where  a  sherifT 
has  improperly  refused  a  forthcoming  bond, 
when  he  ought  to  have  reeeived  it.  ham^ 
Uton  V.  Shrewabw^,  427 

6.  See  former  and  Taxet, 


and  separate  demands  be  set  off  against 
each  otner.    Porter  v.  JSTekerxH*,       359 

SHERITP. 

1.  A  sherlfTs  return  may  be  contradicted  by 
cvUence  aliunde  /  in  which  case  the  sheriflT 
himself  would  be  a  competent  witness  to 
prove  its  truth.  But  aftf^r  judgment  by  de» 
faulty  a  |>arty  cannot  object  in  an  JlppeUate 
Court,  to  the  truth  of  the  return.  Ctm» 
mngham  v.  Atitcheil,  189 

8.  A  sheriff  who  is  interested  in  an  executiOQ 
cannot  levy  it  himself.     Carter  v.  Uarrit^ 

199 

3.  See  Sale,  No.  «,  3,  4,  5. 

4.  In  an  action  against  the  sureties  of  a  she- 
riff for  breach  of  duty,  judgments  obtained 
against  the  latter  arc  not  ecidenoe  against 
the  former.  M  *  Do-well  v.  BurtoelTi  ad" 
miniatrator,  317 

5.  A  payment  to  a  sheriff  in  dboharge  of  ao 
excGUtitm,  after  the  return  day  of  the  ex- 
ecution is  iMissed,  is  not  binding  on  the  ere* 
ditor.    Chapman,  &c.^  BarrUon,     336 


SCIRE  FACIAS. 

When  a  recognizanee  is  entered  into  before 
two  justices,  and  it  omits  to  state  that  it 
was  taken  in  the  county  to  which  the  jus- 
tices belong,  while  the  scire  facias,  in 
recitini^  the  recognizanee,  sets  forth  the 
county  in  which  it  was  taken,  the  variance 
will  be  fatal.  fVood  v.  The  Common-  8 
-wealth  329 

SET-OFF. 

Jont  and  separate  demands  eannoC  be  set  off 
againat  each  other  (  nor  can  partnertfdp 

Vol.  IV.  SQ 


SLAyj 

1,  The  act  of  1778,  prohibiting  the  importa- 
tion of  slaves  into  Virginia,  applies  only  to 
those  slaves  who  are  brought  in  with  the 
consent  of  the  ovmer,  and  not  to  those  im- 
ported by  xorong'doere,  SaHust  v.  Huth^ 
6fc.  67 

2.  See  Pleading,  No.  1,  S^  and  Verdict,  No. 
1. 

8.  See  appeal.  No.  5. 

4.  Where  a  femaU-  slave  is  emancipated*  with 
a  reservation  that  her  future  increase  shall 
be  slaves,  such  reservation  is  void,  and  the 
woman  and  her  increase  are  absdutely 
free.    Fulton  v.  Shaw,  597 

5.  QussrCt  how  far  a  slave,  who  haa  been  e* 
mancipated  by  one  who  bad  no  title  or^i- 
nally,  but  who  has  had  a  length  of  posses* 
sion  which  bars  a  recovery  by  the  true 
owner,  can  recover  his  fi'eedom  under  such 
emancipation,  against  the  person  who  bad 
the  original  right  ?  IRtty  v.  Fitzhugh,  600 

6  See  Evidence,  No.  13. 

7.  A  man  removing  into  thb  State  with  lifa 
slave,  takes  the  oath  reouired  by  the  law 
of  1792 ;  but  it  Is  doobttui  upon  the  evi* 
denoe,  whether  the  oatk  was  taken  toitfdn 
GO  days  after  his  renwooL  After  a  great 
lame  of  Ume,  it  will  be  presumed  that 
what  had  been  done,  was  done  rightly. 
Geor^  V.  Parker,  659 

8.  But  if  it  does  not  appear  by  evidence  or 
otherwise,  tliat  the  oath  was  taken  vitMn 
60  days  after  the  removal  of  the  master, 
the  slave  will  be  entitled  to  his  freedom, 
when  he  has  remained  in  the  State  twelfe 
months.    Jbid, 
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SPtlCIALTY. 
See  /(Ntt/  miction.  No.  2. 

SPECIAL  VBRDICT. 
8«c  Verdict^  No.  I ,  «. 

SUBSCRIBING  WITNESS. 
See  Evi4knce^  No.  5,  6. 

SUBSTITUTION. 

1.  Where  A.  kVc*  hk  bond  for  datiei  im* 
ported  into  the  IT.  States  for  R.  the  im- 
porter. Mid  B.  It  not  bound  in  the  bond,  if 
A .  diteharfet  the  bond,  it  teemt  that  he  ean- 
not  be  placed  in  the  condition  of  the  U. 
States,  aa  to  prinrity,  io  a  claim  against  A. 
under  the  law  of  Congreaa.  Enaert,  &c. 
T.  Bnme^  438 

2.  But  upon  general  princinles  of  e<^uity,  A. 
ht  such  a  case,  will  be  tvhttititted  in  place 
of  tlie  creditor  (the  U.  S.]  and  hare  every 
priTcrenoe  that^e  l/nited  States  were  en- 
titled la    Ibid.*  •  «-   • 

5.  Equity  does  not  regard  form  but  titb- 
9tatice ;  and  ihcn>forc  it  does  not  require 
that  a  surety  shall  be  bound  in  the  9€tme 
bond  with  his  principal,  in  order  to  make 
the  doctrine  of  subititutinn  operate,  but 
merely  that  having  bound  himself  for  the 
debt  of  the  nrinoi|Md  debtor,  he  should  have 
paid  it.    Ibid.        % 

SURETY. 

I.  See  Equity,  No.  II,  12. 
'i.  See  Sherty,  No.  -i. 

3.  bee  Subttiiutien,  No.  1,  9,  S. 


TAXES. 

Wliere  land  is  sold  b^  a  sheriflT  for  non-pay* 
roent  of  taxes,  K  is  mcumhent  on  the  pur- 
chaser to  shew  that  all  the  steps  have  been 
taken,  which  the  lav  reonirea  in  such  cases. 
It  seems  that  aUhough  the  act  of  1782  doea 
not  require  fotir  weeks  advertisement  in 
the  papers,  before  land  can  be  sold  for  non* 
payment  of  taxes,  yet  the  set  of  1781  is  not 
nqtealed  in  this  respect,  which  requires 
such  a  proceeding,  ^alle^a  Jieprefenia' 
tivee  V.  Fenwickf  ^c.  585 

U 

UNLAWFUL  DETAINER. 

1.  fn  a  writ  of  wdatcful  detainer t  under  the 
act  of  1814,  the  omisskm  to  state  m  the 
complaint  the  ettiroated  quantKy  of  the 
land  ia  dilute,  ia  notfiUal,  u  the  eomplaiuC 


contains  a  reaeonaUj/  certaim 
^illen  V.  Gibgan, 

2.  Under  this  act,  a  mortgagee  umj-  obtmm 
possession  of  the  mortgaged  premaes  «fter 
foKeiture,  by  the  mode  ofproeeedtt^  there- 
in pointt^  nnt.     Ibid. 

3.  I'his  act  gives  a  civil  remedy  for  the  in- 
mediate  recovery  of  the  pnsafasioo,  in  eer- 
tain  oases,  even  where  no  fiiroc  oecnrred. 
Ibid. 

4.  One  te|^nt  in  common  may  have  thia  re- 
rocvly  (^  the  whq^  land,  against  any  ^mr- 
ty  having  no  right  whatever,  witboat  join- 
mg  his  CO- tenant.    Ibui, 

usurfV, 

1.  To  constitute  usury,  there  moat  be  an  m- 
tention  to  take  more  than  legal  interear. 
Childeri  V.  Deane  U  Page,  406 

2.  The  m'tstake  of  a  scrivener  in  potting  one 
sum  kN*  another,  will  not  ehaige  a  party 
with  usurr.     Ibid. 

3.  If  a  mofie  of  calculating  interest,  wbieh 
ppves  to  the  creditor  more  than  legal  in- 
terestf  is  adopted,  and  the  creditor  Jknowa 
it  will  have  that  cfircf,  he  tM  gaittj  of  nso. 
ry,  although  he  may  >hK  suspect  that  be  is 
violating  the  law.     Ibid. 

4.  In  aU  citses,  where  a  party  applies  to  a 
Court  of  Equity  for  relief  agtiinst  an  usuri- 
ous contract,  whether  he  alleges  in  his  bill 
that  he  is  able  to  prove  the  usuiy  without 
tlie  defendant's  confession,  or  not.  he  can 
onl  V  be  relieved  upon  payment  of  principal 
vfithmit  irUerett,  under  the  thinl  aeetioD  of 
our  act  of  Assembly.  Teww  v.  Hcoii, 
U<.  415 

V 

VENDOR  AND  FEA^OEB. 

1.  llie  vendor  of  re«\  estate  is  ikot  respon- 
sible for  any  defects  of  title,  onleaa  he  has 
bound  hiroaelf  by  aoine  covenant  or  war- 
ranty to  pmteet  the  vendee,  or  unless  he 
has  been  guilty  of  some  fra«id  or  coi>ccal- 
ment.  Comnwniveulth  v.  •If  CXefsocAonV 
Aei'rt,  482 

2.  See  Commen-wedUh. 

VERDICT. 

1.  A  verdict  may  find  generally  for  either 

Earty,  dependent  upon  a  aingle  pomt  of 
iw  presented  to  the  Coorf,  aJtbaogh  such 
a  verdict  is  not  strieCJy  a  special  -uerdiet. 
M*Mtcben  v.  Amt  U  atliera,  134 

9.  A  special  verdict  most  contain  /belt,  aad 
not  evidence  of  fiMta.  Brewn^  Oc.  v.  Rat» 
9fn,i^&  504 

VOLUNTARY  CONVEYANCE. 

1.  A  voluntary  cooveyanee  of  peraooal  jnv* 
perty ,  by  a  party  Dol  indebcea  at  tiM  toDC^ 


INDEX   TO   THE    PRINCIPAL   MATTERS. 


683 


.18  good  agninst  tabsequent  creditors,  if  the 
deed  be  duly  reeorded,  or  the  posteision 
remain  solely  and  bona  fide  with  the  do- 
nee. Otherwise,  it  will  be  void  by  the 
SutQte  of  Frauds. 

DotM  T.  Paynti'9  adnCr,    332 
S.  Such  a  deed  eannot  be  recorded  in  a  Cor- 
poration Court.    Ihid, 

w 

WARRANT. 

See  Land^  No,  2.    Equity ^  No.  6. 

WARRANTY. 

By  the  eommon  law,  the  vendor  of  personal 
property  is  not  answerable  for  the  quality 
of  the  thing  sold,  unless  be  either  war- 
rants its  quality,  or  makes  some  false  re- 
prtrsontation  in  respect  to  it,  or  knowin|; 
of  the  defect,  omits  to  disclose  it ;  and  this 
is  the  law  of  Virginia.  WiUon  v.  Shackle^ 
ford,  y/      5 

WATER  COURSE,     yv^ 

See  Po««tfMton  and  Eqtdty^  No.  4. 

WILLS. 

K  The  intention  is  to  Koyem  in  the  con- 
struction of  a  will.    Therefore,  where  a 


testator,  who  devises  his  real  estate  to  hit 
children,  and  also  a  sum  of  money  to  one 
of  them,  so  that  his  estate,  both  real  and 

Eersonal,  not  specifically  given,  shall  be 
roQght  into  ettimate^  and  divided  in  such 
manner  as  to  make  their  portions  equal ; 
the  sum  of  money  bequeathed  as  afore- 
said, shall  be  taken  into  the  general  esti- 
mate, although  the  terms  $pecificaUy  giv- 
en, and  ettimate,  do  not  strictly  apply  to 
monev ;  it  being  the  plain  intention,  in- 
ferred from  the  whole  will,  to  make  all 
his  children  equal.  CaUorwayy  &c.  v. 
IjOnghumeU  Wife,  181 

8.  In  tne  construction  of  wills,  the  first  ob- 
ject is,  to  gather  the  intention  of  the  tea* 
tator  from  the  xohole  will ;  and  this  inten- 
tion most  prevail,  unless  it  violate  some 
rule  of  law.    Land,  Uc.  v.  OUey,       213 

3.  Where  a  testator  leaves  one  hiJf  of  his 
estate  to  liis  wife  for  life,  and  the  use  of 
the  other  half  to  her  until  his  child  or  chil- 
dren come  of  a|^  or  marry,  with  direc- 
tions that  his  children  shall  be  supported 
and  educated  out  of  his  latter  half ;  the 
wife  had  no  interest  under  this  will,  which, 
upon  her  death  before  the  chiklren  at* 
tained  their  age  or  married,  was  transmis- 
sible to  her  representatives.    Ibid. 

WRIT  OF  ENQUIRY. 
See  Joint  Action^  No.  1. 


-T^a. 


ERRATA. 

In  p«  is,  n  tl«  »th  Ibt  from  the  Wp,  «(»"  Ihe  wort.  «  "«f^  l?^!!!??*  "  '^' 

RihinU.  IB".  I  IW-  nonuillT, 
Lii  [>■(«  flifl,  ID  the  Wth  Ine  fr 


JldtUtumal  eorrtctiont  to  be  nutde  in  thit  Fbhmu. 

Id  tK*  Mt  U  Ibe  ft«m  the  bouom,  te- « i hriwiw  •/  jbiUm,"  nMt  MHaWtaWT 

In[W|s  » ,  Sd  Una  ftoni  the  bottow,  fiv  "  ■  deeUn  •/kv,*  r^  "  *  iulMll  at  b*.' 
la  PHP  IK^  Ml  Gh  froB  the  (op,  lir  «  GBed,"  rcMl  "  tied.* 

In  p^e  ISI,  CtmmoitmoaM  j.  Scma,  A  AaaU  b«  nd^rf,  ■ita'  the  BUttaa  «f  the  abiaM 
«f  ludn  Cuk,  "  tb>  MH  beinc  vned  baftn  he  MUae  on  tiie  hcMb." 
TU  MiM  additlaa  thouU  be  bmA  b  tbe  BM  rf  J&ileA«r  *.  ./oh,  ISt  I  Md  aln  ta  Iha 
-Roaae,  pageltO. 
>pM*dM,  lOdi  line  fnltt  the  bottom,  far '■nirtnMftrf,"rMid"«WrmifcdL" 

1,  Sdlbe(h»iBtbetop,6r"-'^---  ■ 

(Miy.p,  SST,  ■her  iba  vi 

JUr  ibe  nUBc  of  Ptror. 

I(e  Cub  ibaeut,*  add, "  On  Mae  bdof  arBnad  h«in 

be  w^it "  li^wM^,"  read  •' tkrav**^" 

«■,  p.  Sir,  after  ^  word  ••qOMOaa,''  iathalAb* 

fir  tberad  "mIc,"  ta  tkeTOk  Um&ob  tteUfkhc 

am,  fdr  "  J.  Jtow*,**  re^  ••  /,  JfamL" 
lRom,Bftwflie  word  »  neceaMn,' notea  a  Wl  Haf. 

1)v  rt«  Own  Am/ M  tMi  (mMm  «v  wte^lrt* 


